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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Af ourt of Ayeorgia, 


AT ATLANTA. 


JSANUARY TERM, 1874. 


Present—HIRAM WARNER, Cuter Justice. 


H. K. McCAY, 
ROBERT P. TRIPPE, } Juvces. 


Francis G. WILKrns ef al., plaintiffs in error, vs. HENRY 
L. BENNING et al., defendants in error. 


1. The ordinary has no authority to purchase land for the benefit of the 
county; sold for non-payment of the state and county taxes. * 

2. Where an ordinary purchases for the county, land sold for the non- 
payment of the state and county taxes, ata sum far below its actual 
value, pays for it out of the county funds, holds it until reimbursed the 
sum thus paid out, and then conveys it to the county treasurer for an 
amount far less than its value, who purchases with a knowledge of all 
of the facts aforesaid, equity will decree a conveyance of said property 
to purchasers at a sale thereof, under an execution against the former 
owner, based on a judgment obtained subsequent to the aforesaid tax 
sale. 

. The ordinary has no authority to pay the city taxes, on property pur- 
chased as aforesaid, out of the county funds. 


County matters. Ordinary. Taxes. Equity. Judgment. 
Before Judge JAMES JOHNSON. Muscogee”’Superior Court.. 
May Term, 1873. 

Vou, ut. 2. (9) 





10 SUPREME COURT OF GEORGIA, 


Wilkins et al. vs. Benning et al. 





For the-facts of this case, see the decision. 


Peapopy & BRANNON, for plaintiffs in error. 


Henry L. BENNING, for defendants. 


WARNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant to compel hina, for the causes alleged therein, to exe- 
cute a deed of conveyance to them for city lot number one 
hundred and ninety-six, in the city of Columbus, and deliver 
possession thereof, and for such other relief as might seem 
equitable and just. On the trial of the case, the defendant 
demurred to the complainants’ bill, which was overruled by 
the court. The case was then tried, and the jury, under the 
charge of the court, found a verdict in favor of the complain- 
ants. The ease comes before us on the exceptions made in the 
record to the charge of the court to the jury, and refusing to 
charge as requested, and in overruling the demurrer to com- 
plainants’ bill. 

The facts of the case, as disclosed by the evidence in the 
record, are substantially as follows: On the 7th day of Sep- 
tember, 1869, the city lot was sold by the sheriff of Mus- 
cogee county, by virtue of a fieri facias issued by the tax 
collector of said county against James F, Winter, for his state 
and county tax, amounting to the sum of $127 50, and was 
purchased by Duer, the ordinary of said county, for the sum 
of $143 00, the sheriff making hini a deed to the lot as ordi- 
nary. The purchase money was paid by Duer, ordinary, out 
of the county funds by allowing the sheriff a credit in his 
settlement with the county for taxes collected under tax sales. 
The written agreement, signed by Duer and Benning, shows 
that Duer, as ordinary, purchased the lot for the county to 
secure the payment of the tax due by Winter, and that he 
held the title to the lot, as ordinary, for that purpose, and his 
books show tliat he opened an account with Winter and the 
county of Muscogee, and charged Winter $149 55, the amount 
of the tax fi. fa. and costs of advertising, ete., and credited 
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him with $500 00, for rent received, but does not state that 
this amount was received for the rent of lot one hundred and 
ninety-six; but the evidence in the record is, that the rent of 
the lot was worth $300 00 per annum. Duer, as ordinary, 
charges Winter, in his account, with the city taxes, which he 
alleges he paid for him to the city, and thereby seeks to re- 
duce the amount of rent received by him for the lot which he 
held for the county as ordinary. An execution in favor of 
Brockett and others against Winter, issued on a judgment 
obtained in June, 1870, was levied on lot one hundred and 
ninety-six, as the property of Winter, 4th of March, 1871, 
and sold by the sheriff in May, 1871, and purchased by the 
complainants fér the sum of $1,400 00, the sheriff making to 
them a deed to the lot. On the 21st of December, 1871, 
Duer, as ordinary of Muscogee county, conveyed, by deed, to 
Wilkins all the right, title, interest, claim or demand which 
he, as ordinary aforesaid, had in and to lot one hundred and 
ninety-six, without warranty, for the consideration of $350 00. 
Wilkins was the county treasurer, and had notice of all the 
material facts before recited when he purchased the lot, which 
the evidence shows was worth $3,000 00, and the annual rent 
thereof, $300 00. Duer, the ordinary, had possession and 
control of the lot, under his pretended purchase, for two years 
and three months before he sold it to Wilkins. There was 
no error in overruling the demurrer to the complainants’ bill. 

This case presents the extraordinary spectacle, at least in 
the courts of this state, of two public officers combining to- 
gether to appropriate to their own use‘a valuable city lot 
worth $3,000 00, under color of legal authority to do so. The 
theory of the defendant’s case, as presented by the argument, 
is that Duer, as ordinary for the county, had the legal right 
to purchase the property at the sale, pay for it out of the 
county funds, and hold the property in trust for the county 
until the taxes due should be paid, and that the title to the 
lot being made to the ordinary, it vested in the county, and 
that Wilkins acquired a good title by his purchase of it from 
Duer, the ordinary of the county, The reply is that the 
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ordinary had no authority, under the law, to make the pur- 
chase of the lot for the benefit of the eounty, or to make sale 
of it as the property of the county in the manner as set forth 
in the record. Assuming, however, that the ordinary origin- 
ally intended to act in good faith, and that he purchased the 
property in his official capacity to secure the payment of the 
taxes due to the county, and for the benefit of the county, 
though without any authority of law to do so, why did he, 
after helding the property long enough for the rents thereof 
to pay the amount of tax due the state and county, convey 
the title to the lot to Wilkins? There was certainly no good 
reason why he should have done so to proteet the interest of 
the county in the lot. It is true he attemp® to reduce the 
amount of rent received, by crediting himself, as ordinary, 
with the amount of city taxes paid by him out of the county 
funds, but he was not the officer for the city, he was an officer 
for the county, and as such officer had no authority to pay 
taxes due the city out of the county funds. The jury, hoy- 
ever, have found by their verdict that he had reeeived a suf- 
ficient amount from the rent of the property to pay the county 
and state taxes due thereon, and, in our judgment, the evidence 
in the record is sufficient to sustain their verdict as to that 
point in the case. The conveyance of the title to the lot by 
Duer, the ordinary, to Wilkins, the county treasurer, who had 
knowledge of the facets, was merely colorable, and too trans- 
parent to deceive anybody as to its real object and purpose. 
The whole transaction was without authority of law, and con- 
trary to public policy, and cannot receive the sanction of this 
court. All public offices in this state are created for the ben- 
efit of the people thereof as an organized community and not 
for the benefit of any particular individual person or persons; 
and whenever a public officer, in the discharge of the duties 
imposed on him by law seeks, under color of his office, to 
make private gain for himself or family beyond his compen- 
sation as prescribed by law, he and all persons acting in com- 
plicity with him for that purpose, deserve and should receive 
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the stern condemnation, not only of the courts of the country 
but of all good men. 

In view of the facts disclosed by the record, we find no 
material errors in the charge ef the court to the jury, or in 
the refusal te charge as requested, aud if there had been some 
technical errors in the charge, still the verdict is right, and 
we would not have disturbed it fer that reason. 

Let the judgment of the court below be affirmed. 





Martua E. B. Moye, plaintiff in error, vs. ELam B. WATERs, 
defendant in error. 


1, Although a hushand purehases property with money belonging to his 
wife, the presumption is that the property belongs to the husband, 
until the contrary is shown. 

. Where the husband transfers to his creditor a promissory aote before 
its maturity, which belongs to and is payable to his wife, or bearer, 
and the wife sues the crediter in trover for the note—it was not error 
for the court to refuse to charge the jury, a written request of plain- 
titf—that the transfer did not divest the title of the note. The request 
should have contained the qualification that the jury should believe 
from the evidence that defendant had notice that the aete was the 
property of the wife. 

3. Where there is no error in what the court did charge, or in the refusal 
to charge the speeial requests made, and there is no motion for a new 
trial, this court will not grant a new trial on the ground that the court 
below failed to charge on certam points which the losing party claims 
were favorable to him, although under the evidence such further charge 
would have been proper. 


Husband and wife. Presumption. Promissory notes. New 
trial, Practice in the Supreme Court. Before Judge James 
JouNson. Taylor Superior Court. October Term, 1873. 


Martha E. B. Moye brought trover against Elam B. Waters 
for a note dated March Ist, 1872, due on the 1st of the suc- 
ceeding June, for $500 00, made by Colbert & Montfort, 
payable to the plaintiff. Ina second count the note is de- 


U 
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scribed as payable to the defendant. ‘The general issue was 
pleaded. The evidence made, in brief, this case : 

Plaintiff’s husband, with money belonging to her separate - 
estate, purchased a stock of goods in the town of Butler. He 
subsequently sold out to Colbert & Montfort for $2,000 00, 
receiving $500 00 in cash, and three notes each for $500 00. 
These notes were made payable to the plaintiff, or bearer. At 
the time of this sale her said husband was indebted to the 
defendant $965 00, $375 00 of which amount was for goods 
sold on commission. He delivered to the plaintiff the $500 00 
in cash, and the aforesaid three notes received for said stock. 
The defendant demanded from him the payment of the afore- 
said indebtedness, and threatened him with a prosecution for 
larceny after trust should he fail to comply. Thoroughly 
alarmed under this threat, he gave to the defendant an order 
on Colbert & Montfort for $465 00, and, without the knowl- 
edge or consent of the plaintiff, abstracted from the drawer of 
her bureau one of the aforesaid notes, which he offered to the 
defendant. The latter refused to receive it on account of its 
being made payable to the plaintiff, but stated that if the 
makers would sign a new note, payable to him, it would be 
satisfactory. This course was pursued and the indebtedness 
settled. The order and note were both paid.  Plaintiff’s 
husband used her money, originally, in the purchase of said 
stock of goods against her protest, and he sold out under her 
earnest solicitation. 

The defendant swore positively that he did not know that 
the note delivered to him was the property of the plaintiff. 

The court charged the jury, amongst other things, as fol- 
lows: 

“A married woman, who has money in her own right, in 
her possession, and the husband takes the possession of it and 
uses it, the presumption of the law is that he used it by her con- 
sent, and if the husband purchases property with such money, 
the law presumes that the property thus purchased is the prop- 
erty of the husband until the contrary is shown by proof.” 

“If the wife permit her husband to use her money, though 
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it be her separate estate, without contract, express or implied, 
to be responsible to her for it, the husband does not, by such 
use, thereby become a debtor to his wife for the money so 
used.” Tg which charges the plaintiff excepted. 

The plaintiff requested the court to charge as follows: “If 
the plaintiff did not consent for her husband to take her mon- 
ey, but oppésed his taking it, and he did take it and purchased 
the goods with it, then the goods purchased with the money 
were the property of the plaintiff. If Moye was indebted to 
the plaintiff, by reason of having taken her money without 
her consent, and being so indebted, did, in good faith, deliver 
to her, in payment of such indebtness, the note in controversy, 
then the right and title to such note vested in the plaintiff, 
and if Moye, without her consent, took said note and delivered 
it to the defendant, such delivery did not divest her title to it.” 

The court refused thus to charge, and plaintiff excepted. 

The jury found for the defendant. Error is assigned upon 
each of the aforesaid exceptions. 


E. H. Worriix; B. B. Hixton, for plaintiff in error. 


J. M. Marruews; W.S. WALLAce, for defendant. 


TriprE, Judge. 


1. The mere fact that property is purchased by one and 
paid for with the money of another, does not vest the title to 
such property as against third persons in the one whose money 
paid for it. Nor does any legal or equitable right spring out 
of such a fact in favor of such person, against innocent pur- 
chasers, who, in good faith, take the title from one who is 
apparently the true owner and in truth is so, except as to some 
secret equity of the party whose money has been used. There 
must be notice of such an equity before it can avoid a title 
otherwise good. In Shewmate vs. Ballard, 1 Metcalf’s Re- 
ports, (Kentucky,) a husband sold a slave belonging to his 
wife, and received therefor a bill of sale to himself for another 
slave. It was held that the legal title to the latter vested in 
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the husband, and a purchaser from him, without notice of the 
wife’s equity, was protected against it. And thé court in pro-- 
nouncing, say: “ We are aware of no principle or authority 
upon which a latent equity, thus derived, can be allowed to 
prevail, even in favor of a married woman, against a party 
who has fairly acquired the legal title and whose purchase has 
invested him with an equity at least equal to that rélied upon.” 
See, also, 16 Alabama, 486; 5 B. Monroe, 233; Bryan & 
Hunter vs. King, decided at this term. 

2. Hence, if a husband uses the money of his wife, with or 
without her consent, and acquires thereby the title in himself 
to other. property, third persons who bona fide take title for 
value from him to such property, will be protected. The 
charge of the court, which is excepted to, was, therefore, not 
such as the plaintiff could complain of. It really did not 
affect the controlling point in the case. That point is whether, 
when the defendant took the note from Mr. Moye, he had no- 
tice of the title or equity of Mrs. Moye to it, so as to charge 
him with mala fides,-and thereby vitiate his title. Granting 
that the note was, in fact, the property of Mrs. Moye; that 
her husband did, with her money, with or without htr con- 
sent, purchase the stock of goods; that he was her debtor to 
the amount of her money he had used, and that he discharged 
the debt to her by delivery of this note, with others; and 
grant, further, that he took the note without her knowledge, 
and paid it to the defendant for what he owed him, how does 
that affect the case as it is made in the record? There is not 
a word of testimony that anybody knew, until this suit was 
brought, that the husband. had botight the goods with her 
money, and hence nothing arises in her favor against the de- 
‘ fendant on that ground. But suppose the note was legally 
the property of the wife. It was payable to her or bearer; 
it was not due; it was delivered to the defendant for a valu- 
able consideration ; and the question is not, was the note ever 
the property of the wife, but did such a note, thus transferred, 
become the property of defendant? It thus rested on the 
good faith of the defendant, or rather, as expressed by the 
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court in Matthews vs. Poythress, 4 Georgia, 287, it depended 
on whether his title was defeated by his mala fides in the pur- 
chase, and that was to be determined by his notice or want of 
notice that the note was not the property of the husband. 
That question was not presented in the requested charge made 
by plaintiff, and which was refused by the court and excepted 
to. The request was made.as a whole. The first branch of 
it, to-wit: that, under the recited facts, the goods became the 
property of the plaintiff, might be true as between her and 
her husband, and yet not affect the case. The latter branch 
could not have been properly given without the qualification, 
that the jury should believe from the evidence that defendant 
had notice that the note was the property of the wife. The 
bona fide purchaser of a negotiable note, before it is due, from 
one who has no title, acquiies a title: 4 Georgia, 287; 8 Geor- 
gia, 421. The test in such eases is bona fides—notice. We 
are not considering the question, whether the jury found right 
or not, under the evidence—whether there was anything in 
the facts of the ease to charge defendant with actual or con- 
structive notice—whether the mere fact that the note was pay- 
able to*the wife or bearer, was sufficient. The husband, when 
that note was refused, afterwards brought another, payable to 
defendant, which was accepted. How a jury shouRl have 
considered such testimony, we do not say. That matter is 
not before us. 

3. There was no motion for a new trial. No request was 
made for a charge on this point. As it was the controlling 
one, the charges the court did give contained nothing which 
damaged the plaintiff. ‘She was pot entitled to the rejected 
charge, in the form requested, and we cannot set aside a ver- 
dict and grant a new trial merely because a party complains 
of an omission to charge on certain points which he thinks 
were favorable to him. A request founded on those should 
have been made of the court, and its attention called to them. 

Judgment affirmed. ° 
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JoEL T. JOHNSON, plaintiff in error, vs, Joun H. LovELAcE, 

defendant in error. 

1. Where the question at issue was, whether the conveyance of a tract 
of land by a father who was in insolvent circumstances. to his son, for 
an alleged consideration, was made for the purpose of hindering and 
delaying his creditors, the possession by the father after the alleged 
sale was a badge of fraud. 

2. If the deed was made for the purpose aforesaid, and it was taken by 
the son knowing such intent, then it was void as to the creditors of the 
father. 

3. The ability of the son to pay the purchase money for the land, before 
and at the time of the purchase, was a material circumstance for the 
consideration of the jury. 

Debtor and creditor. Fraud. Evidence. Before Judge 

JAMES JOHNSON. Harris Superior Court. October Term, 

1873. 


For the facts of this case, see the decision. 


JAMES M. Mostey, by brief; R. A. Russeii, by JAMES 
M. Russe 1, for plaintiff in error. 


InaramM & Crawrorp; E. H. Worrityi; L. L. 8ran- 
FORD, for defendant. 


WaRNER, Chief Justice. 


This was a claim case, on the trial of which the jury found 
the land levied on subject to the plaintiff’s execution. The 
case comes before us on exceptions to the charge of the court 
to the jury, and to the admission of evidence at the trial over 
claimant’s objection. Therg was no motion made for a new 
trial in the court below. It appears from the evidence in the 
record that Isaac Johnson, the defendant in execution, was in 
insolvent circumstances, unable to pay all his debts; that in 
May, 1866, he conveyed the land in controversy, by deed, to 
his son Joel T. Johnson, the claimant, for $5,000 00, which 
the claimant was to pay to the creditors of Isaac Johnson, as 
‘he directed and preferred, Isaac Johnson, the defendant in ex- 
ecution, remaining in possession of the property conveyed. It 
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also appears ftom the evidence in the record, that after the 
conveyance of the land to the claimant he said that his father 
had told him that Lovelace (whose execution was levied on 
the land) should not be paid anything on his debt because 
Lovelace had been the first to sue him. 

1. The claimant insists that he purchased the land in good 
faith for the sum of $5,000 00, and that he has paid that amount 
to the creditors of his father as he agreed to do, and endeavored 
to establish the fact by his own evidence at the trial, which 
was not controverted, though there is one significant fact in 
the statement of the claimant in specifying the particular 
claims and the amount thereof which he had paid, and that is, 
whilst he was not bound to pay but $5,000 00 for the land, 
yet he did in fact pay $5,412 65 for it, $412 65 more than he 
agreed to pay. Did he, in his anxiety to show that it was a 
fair, bona fide transaction between him and his father, over-act 
his part? Did he over-do the matter in attempting to prove 
the payment of the $5,000 00? 

2. The fact that the father remained in possession of the 
Jand after his conveyance of it to his son, was a badge of 
fraud. The fact that the claimant said that his father had 
told him that Lovelace should not be paid anything on his 
debt, shows pretty clearly that it was his intention to delay 
and hinder the payment of the debt of that creditor, and that 
the claimant knew of that intention of his father. The court 
charged the jury, in substance, that if the deed to Joel John- 
son, the claimant, was made by Isaac Johnson to hinder and 
delay creditors, and it was taken by Joel Jobnson, knowing 
that intent, then it was void as to the ereditors of Isaae 
Johnson. We find no errors in any portion of the charge 
of the court to the jury, in view of the evidence contained 
in the record, but think the questions involved were fairly 
submitted to the jury for their consideration by the charge of 
the court. 

3. There was no error in allowing the claimant, who was 
a witness, to be asked what he was worth before the war, and 
at the time he bought the land, and what he was worth now. 
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His ability to pay the purchase money for thg land before 
and at the time of the purchase, was a material circumstance 
for the consideration of the jury, and there was no legal ob- 
jection to his stating what he was then worth, in view of the 
facts of the case. 

Let the judgment of the court below be affirmed. 





WitiiamM D. BRansrorp, administrator, plaintiff in error, vs, 
Marrua A, Crawrorp, defendant in error. 


1. The grand-child of an intestate, whose father died before the grand- 
father, takes an interest in the estate of the intestate, subject to the 
advancements made to the father of such grand-child. 

2. The declaration of such intestate, that certain notes which he held on 
his son, were not held by him as debts against his son, but as advance- 
ments to him, are admissible in evidence in an action by the grand- 
child for her share in the grand-father’s estate. 


Administrators and executors. Distribution. Advance- 
ment. Before Judge James Jonson. ‘Talbot Superior 
Court. September Term, 1873. 


Martha A. Crawford, one of the heirs-at-law of John Brans- 
ford, deceased, cited William D. Bransford, the administra- 
tor upon his estate, to appear before the ordinary for a settle- 
ment. Judgment was rendered in favor of thé petitioner for 
$800 00, whereupon the defendant appealed. 

Upon the trial in the Superior Court, the petitioner showed 
that she was the only child of James A. Bransford, who was 
the son of the intestate,-John Bransford; that her fathes, 
James A. Bransford, died before the intestate; that $800 00 . ° 
was a distributive share of said estate. 

The defendant introduced in evidence two notes given by 
James A. Bransford to Mary Bransford, one for $250 00, 
dated February 11th, 1860, the other for $335 00, dated 
March 10th, 1864. He then proved that Mary Bransford, 
the payee, was, at the dates of said notes, the wife of John 
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Bransford, the intestate ; that she never had any separate es- 
tate; that she was in the habit of keeping the money of her 
husband, who would refer all applicants therefor to her; that 
she died some time prior to her husband, and that he found 
the above notes among the papers of the intestate after his 
death. 

The defendant then offered to prove by his own oath that 
his intestate had said to him and others that he did not hold 
said notes as debts against said James A. Bransford, but as 
advancements to him. Upon objection, this testimony was 
excluded, and defendant excepted. The jury found for the 
petitioner $800 00. Error is assigned upon the aforesaid 
exception, 


Witus & Wit1s, for plaintiff in error. 


FE. H. Worritt, for defendant. 


TrippeE, Judge. 


1. In the distribution of an estate, every child of the in- 
testate, and if a child be dead, the representative of that dis- 
tributive share, must first account for any and all advance- 
ments made in intestate’s lifetime: Code. section 2582; 23 
Georgia, 351. 

2. As to the other question made in the record, whether the 
declarations of the intestate are admissible in evidence as to 
how he held the notes on his son, to-wit: as advancements and 
not as debts, we think the case of West et al., executors, vs. 
Bolton, 23 Georgia, 351, determines it. It was there held 
that just such declarations made by the father-in-law were 
admissible against the children of his son-in-law, in a suit by 


them against the executors for their share in their grand-fath- 


er’s estate. Strong decisions were read on the argument of 
this case to the contrary of this rule: Kreider vs. Boyer, 10 
Watts, 54; Haverstock vs. Sarbach, 1 Watts & Sergeant, 390; 
4 Wheat., 130. But this court, in West vs. Bolton, supra, 
seems to Lave considered these decisions and to have delibér- 
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ately held the declarations to be admissible. It is true, in that 
vase the declarations were solemnly made by the testator, at 
the time of the execution of his will and afterwards. When 
first made, the notes were lying before him, so there was no 
question as to his meaning and as to the identity of the notes, 
How far the testimony may go in this case to satisfy the jury 
we cannot say. Whether the notes can be satisfactorily iden- 
tified as the ones the intestate referred to and sufficient expia- 
nation given of their terms, (to-wit: the party to whom they 
were made payable) isa matter for the jury. These and the 
manner and circumstances under which the declarations may 
have been made are to be left tothem. In the case in 23 Geor- 
gia it is stated in the opinion, as reported, that certain cases in 
the Connecticut reports seem to favor the admission of such 
declarations: Clark and others vs. Warner et al., 6 Connecticut 
355, and Johnson vs. Belden e¢ al., 20 Ibid., 322, are cited, 
We rest this decision on the one rendered in 23 Georgia. As 
to section 2580, Code, prescribing that a certain act on the 
part of a parent “shall be evidence of the fact of an advance- 
ment,” it may be remarked that it cannot, of course, be claimed ° 
that it was intended to declare that to be the only way in 
which it could be proved. A gift made with the intent of its 
being an advancement, and so accepted, may be proved to be 
such, though there be no writing either by the parent or child. 
Let the evidence go to the jury, for their consideration, under 
the directions to be given them by the court. 
Judgment reversed. 


Davin K. WALKeR, plaintiff in error, vs. PETER WALKER 
et al., defendants in error. 


The discretion of the chancellor granting an injunction to restrain the 
defendant from disturbing the complainants in the possession of a farm 
which they claimed to have rented from him, will not be interfered with 
where the defendant is shown to be insolvent. 
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Injunction. Trespass. Before Judge Haru. Upson 
County. At Chambers. January 24th, 1874. 


Peter Walker and Marlin Brown filed their bill against 
David K. Walker, making this case: They had been tenants 
of defendant during the year 1873, and were due him twenty- 
one bales of cotton for rent. This had not been paid because 
it had been held up under process of garnishment, served upon 
the complainants at the instance of creditors of the defendant. 
They had rented thesame farm from him, known as the Grant 
place, for the yea 1874. Defendant had nevertheless sought to 
remove them as tenants holding over, but they had stopped such 
proceeding by making a counter-affidavit and giving bond as 
required by law. He had also levied a distress warrant for 
the aforesaid rent on twenty-five bales of cotton and four hun- 
dred bushels of corn, which they have met as prescribed by 
law. He now denies that he ever rented to them the afore- 
said place for the year 1874, and is interfering with the rights 
and privileges of complainants by menaces, threats, ete. He 
has driven away the hands of complainants, has locked up some 
of their houses, and is using every endeavor to drive them off 
of the place. If he is permitted to proceed in his lawless 
course by keeping the hands of complainants from the field, 
he will subject them to irreparable loss and damage. He is 
totally insolvent. Pray the writ of injunction. 

The defendant showed for cause that the complainants had 
a complete remedy at law; admits that they were his tenants 
during the year 1873, but denies any contract for tie year 
1874. 

The bill and answer were respectively sustained by numer- 
ous ‘and conflicting affidavits. 

The chancellor ordered the injunction to issue upon com- 
plainants’ giving bond and security, conditioned to pay to de- 
fendant whatever amount of rent might be recovered against 
them, provided the issue on the proceeding against them as 
tenants holding over should be determined in his favor. To 
this judgment defendant excepted. 
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Por, Haut & Lorton, for plaintiff in error. 
FE. G. Stumons; PeerpLes & Howe zt, for defendants, 


Warner, Chief Justice. 


This was a bill filed by the complainants against the defend- 
ant, praying for an injunction to restrain him from disturbing 
them in the possession of certain rented premises, which the 
complainants allege they had rented from the defendant for 
the year 1874, upon the allegations contained therein, the 
complainants alleging that the defendant was insolvent. On 
the hearing of the motion for the injunction before the pre- 
siding judge, a number of affidavits were read on each side, 
which were conflicting as to the merits of the application, and 
are contained in the record before us. The judge granted the 
injunction prayed for, and the defendant excepted. 

In looking through the various affidavits in the case, and 
considering the insolvency of the defendant, we will not inter- 
fere with the discretion of the presiding judge in granting the 
injunction in this case. 

Let the ‘judgment of the court below be affirmed. 


Wituram T. Dennis AND WIFE, plaintiffs in error, vs. WIL- 
LIAM J. WEEKES, defendant in error. 


1. A witness may give his opinion of the sanity of a testator, if he state 
the facts on which that opinion is founded. 

2. Under this rule, the opinion of the witness Peek, as to the condition 
of testator’s mind when he last saw him, was admissible, for he gives 
the facts on which he rests that opinion. The same may be said of the 
opinion expressed by caveatrix in her testimony. 

8. But this does not entitle the witness to give an opinion ‘‘ that testator 
was in a condition to be easily influenced,’’ or ‘‘ that he seemed to be 
under the influence of W. altogether,”’ or to state, ‘‘ he cannot say 
what the full influence of W. was, although he (the testator) seemed 
to be obedient to the commands of W.’’ The witness should give the 
facts on which these statements were based. 
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4, The remark made by caveatrix in her testimony: ‘‘I did not know 
that W. was the first, and probably by far the largest legatee in the 
will,’’ was not admissible to prove that W. was such a legatee, but it 
was competent for her to give it as a reason, and for what it was worth, 
as such, why she had changed her purpose, as indicated by former de- 
clarations of hers, not to contest the will. 

. On the trial of an issue of devisavit vel non, the admission of an ex- 
ecutor before qualification is admissible to impeach the will, when such 
admission is in reference to the conduct or acts of the executor as to 
some matter relevant to the issue. 

. Parol evidence of the declarations of a testator, expressing dissatis- 
faction with his will, and made shortly after its execution, such as ** I 
have done something I ought not to have done; [ have made my will, 
and did not make it as I wanted to; I know I did wrong, but I could 
not help it. Lord God Almighty, who ever heard of such a will, but I 
can’t change it,’’ is admissible, not to prove the fact that fraud was 
practiced upon him, or that undue influence was actually exercised, 
but as tending to show the state of testator’s mind, and that he was in ~ 
a condition to be easily influenced. 

. There having been illegal testimony admitted upon the point of undue 
influence, and the verdict setting aside the will having been rendered 
by the jury especially upon that ground, and a new trial having been 
granted by the judge who tried the case, wé think it proper that all the 
issues presented in the case should be submitted to another investiga- 
tion. 


Wills. Witness. Opinions. Evidence. Admissions. Ad- 
ministrators and executors. Declarations. New trial. Be- 
fore Judge James Jonnson. Talbot Superior Court. Sep- 
tember Term, 1873. 


Virginia Dennis, wife of William T. Dennis, petitioned the 
Court of Ordinary of Talbot county, setting forth that she 
was the daughter of William Stallings, deceased ; that Wil- 
liam J. Weekes produced before said court, in December, 1869, 
an instrument in writing purporting to be the last will and 
testament of said Stallings, which paper was admitted to re- 
cord in common form ; that said Weekes claims to be the ex- 
ecutor under said instrument, and has taken possession of the 
estate. Prays that an order may issue requiring said Weekes 
to probate the same in solemn form. 

Upon the usual proceedings being had to bring all the par- 

VoL, LI. 3. 
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ties at interest before the court, Virginia Dennis and her hus- 
band filed the following caveat : 

Ist. That the paper propounded for probate by William J, 
Weekes, as the last will of William Stallings, is not his will, 
because when he signed said paper he was incompetent, from 
insanity and mental imbecility, to make a will. 

2d. That he did not make said paper as his last will freely 
and voluntarily, but made the same in consequence of the un- 
due influence and constraint which the said Weekes exercised 
over him. 

3d. That the said Weekes did, by fraud and deceit, and 
fraudulent and false representations, procure the said Stallings 


to make said will. 

4th. That the said Weekes used fraudulent practices upon 
the fears, affections and sympathies of the said Stallings, and 
thereby procured him to sign said paper as his will. 

The case was carried to the Superior Court by appeal. 
Upon the trial there had, the evidence was voluminous, and 
as every question of law made is presented in the motion for 


a new trial, it is deemed best not to encumber the case with 
so much useless matter. 

The jury returned the following verdict : 

“We, the jury, find the paper exhibited to us not to be the 
will of William Stallings through undue influence.” 

The propounder moved for a new trial upon the following 
grounds, to-wit : 

Ist. Beqguse the court erred in admitting the following tes- . 
timiony of William Peek: “ From the facts stated, in his opin- 
ion, William Stallings was beyond question an insane man.” 
“The last time he saw Stallings, his mind was lost and in- 
sane; Stallings was in a condition to be easily influenced the 
last time he saw him.” “When he last saw Stallings, he 
seemed to be under the influence of Weekes altogether; he 


‘cannot say what the precise extent of Weekes’ influence was, 


though he seemed to be obedient to the commands of Weekes.” 
2d. Because the court erred in admitting the following tes- 
timony of the caveatrix, Virginia Dennis: “ My father was a 
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person of unsound mind, I did not know that Mr. Weekes 
was the first and probably by far the largest legatee in the 
will.” “ Weekes said that if that will was broken, they might 
carry him to the gallows the day after it was done.” “ Mr. 


Weekes told me he had my father to make the will in order 
to protect my father’s estate from a third party, Naney Stal- 
lings’ illegitimate child.” 

3d. Because the court erred in admitting the following tes- 
timony of Ellen Hill: “At the supper table he sat down and 
did not eat anything. I said to him, ‘Mass Billy, why don’t 
you eat?’ He said, ‘I have done something this evening I 
ought not to have done; I have made iny will, and did not 
make it as I wanted to.” “ Mr. Persons came over to see 
Mr. Stallings. He asked Mr. Persons what was in the will ? 
When told, he said, ‘Lord God Almighty, who ever heard 
of such a will, but I can’t change it. I know I did wrong; 
I could not help it’ I heard him tell Mr. Persons to get it 
and to tear it up.” 

4th. Because the verdict is contrary to evidence, law and 
the charge of the court. 

The verdict was set aside and a new trial ordered ; where- 
upon caveatrix and her husband excepted. 


Henry L. Bennrye; Witniis & Wins; W. B. Hin, 
for plaintiffs in error. 


E. H. Worritt; M. H. BLANDForD, for defendant. 


Tripper, Judge. 


1. It was not denied in the argument that a witness may give 
his opinion of the sanity of a testator, and indeed on any 
other question to be decided by the jury, and which is one of 
opinion, provided he gives his reasons therefor: Code, sec- 
tion 3867. 

2. Under this rule, a portion of the testimony of the wit- 
ness Peck, which was objected to, was admissible, and part not. 
He states how the testator appeared and acted, the last time 
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he saw him; describes his manners and conversation, and then + 
gives “his opinion from the facts stated.” Mrs. Dennis (the 
caveatrix) is still more full and explicit in stating the facts on 
which her opinion of the insanity of her father is founded. 

3. But when the former witness (Peek) says “he was-in a 
condition to be easily influenced,” he is giving a conclusion of 
his mind growing out of the opinion he had already ex- 
pressed, and does not offer any facts illustrating the matter of 
his being easily influenced. This statement of the witness 
bears upon the issue made of undue influence. Insanity and 
unsoundness of mind, is one thing, undue influence quite 
another. So, when the same witness says that the testator 
“seemed to be altogether under the influence of Weekes, he 
cannot say what the full extent of Weekes’ influence over 
Stallings was, though Stallings seemed to be obedient to the 
command of Weekcs,” he should have given the facts on 
which these statements were based. He recites none ; no act 
of Weekes showing power or control; no yielding on the part 
of Stallings to a command or even wish of Weekes, exhibiting 
submissiveness. It is a general statement of how matters 
“seemed,” as to the relation between the parties he was re- 
ferring to, without a single act or fact illustrating it, or furn- 
ishing a foundation for his impression. He does say he nego- 
tiated with Weekes, who professed to be acting as the agent of 
Stallings, for the purchase of a plantation belonging to testa- 
tor, but sets forth nothing in the negotiation or otherwise, 
manifesting power or control on the part of Weekes, or the 
“obedience” of Stallings to him. 

4. Another exception to the testimony was, the admission 
of the remark made by Mrs. Dennis, that “she did not know 
that Weekes was the first and probably by far the largest leg- 
atee in the will.” Although this may not have been compe- 
tent to prove that the executor was such a legatee as described 
by the witness, yet, it was admissible in another view and for 
another purpose. Mrs. Dennis was the caveatrix. She had 
just admitted that under certain information given her by the 
executor, as to disposition of the property by the will, she had 
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once told him “if that was true, she was satisfied.” It was 
also in proof by a witness for the propounder, that she had, 
just after the death of her father, “expressed herself as satis- 
fied,” meaning with the will. It is true, this went in after 
her testimony was objected to, and admitted. But in passing 
on the competency of testimony courts will look at the whole 
record. The witness, then, by her own admission (without 
considering the subsequent testimony on that point) stood as 
one contesting that with’ which she had on a former occasion 
said she was satisfied. It was competent for the propounder 
to prove shé had so said. Unexplained, it would have put upon 
her the burden of having taken two conflicting positions, at 
one time approving the will, and now contesting it in court. 
She should have been allowed to explain this, and to have 
given her reason to be considered for what it was worth, as 
such, why she had changed her former purpose. Moreover, 
it was claimed on the trial by her that the executor was, in 
fact, a large beneficiary under the will, and evidence on that 
point, pro and con submitted. It was a imaterial question, 
strongly urged, and strongly denied. It rested largely on 
facts outside of the will. ‘The caveatrix did not at the time 
she refers to, (when the admission was made,) know how the 
property was disposed of by the will, except from what the 
executor told her, Such, at least, is the import of her testi- 
mony. She certainly had the right for the purpose of expla- 
nation, to give the reason she did for the change in her 
intention as to caveating the will. The whole of it amounts 
to about this. She admits she at one time was satisfied, and 
so said, but that was because she was mistaken and was mis- 
led by the executor. She has since changed her purpose be- 
“use the executor is “ probably the largest legatee in the will.” 
She sets up that fact as one point also in the attack on the 
will. If the remark she made which is objected to, cannot 
establish that fact, it can at least go for what it may be worth, 
as explanatory of her own action, which action of hers, was 
set up against her by the propounder on the trial. 

5. The next objection was to the admission of the testimony 
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of Mrs. Dennis, that Weekes, the executor and propounder, 
had said to her “that he had my father, the testator, to make 
the will to protect his estate from the illegitimate child of 
Nancy Stallings, idiot daughter of testator.” The ground on 
which this objection was put in the argument was, that the 
admissions of an executor are not competent evidence on the 
issues made, unless he is also a legatee, or took a benefit under 
the will, and that there was no evidence that either was true 
in this case. The cases cited by counsel for defendant in 
error, who was the movant for a new trial in the court below, 
and which was granted, do all seeni to rest the admissibility 
of such testimony on the ground that the executor and pro- 
pounder was also a legatee: 12 Georgia, 75; 14 Tbid., 308; 
and also in this same ease, (for it has been here before ;) 46 
Ibid., 514. Without impeaching this rule, and in strict eom- 
pliance with it, were not the admissions of this executor prop- 
erly given to the jury. As has been already stated, the cave- 
atrix claimed that le was a large beneficiary by the will, and 
introduced testimony to prove it. Counsel for Weekes stated, 
in his brief, that “whether Weekes took anything under th 
will depended on the fact whether he was indebted to Stal- 
lings at the time the will was written.” This is unquestion- 
ably true. Counsel further says, which is also true, “to 
prove that he was a legatee, caveatrix undertook to show that 
Weekes was indebted to Stallings.” And after citing the 
testimony on this point, to-wit: the amount of notes he held 
belonging to Stallings, the crops that went into his hands; 
the interest he made, and then what he accounted for, says: 
“This evidence would show a considerable deficit ;” that is» 
would show a considerable indebtedness on the part of 
Weekes. And soit would. This was the status of the testi- 
mony when the admissions of Weekes were proven. Were 
they not properly admissible under the rule, as it is claimed 
to be by the movant for the new trial? But it is said that 
Weekes accounted, in his testimony, for all this, and showed 
that instead of his being indebted to the estate, it was really 
invebted to him. Granting that he did testify to all this, the 
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evidence objected to was already in and properly in. The fact 
that Weekes claimed that by his testimony he had explained 
what had been testified to against him, and had relieved him- 
self from it, did not affect the competency of evidence already 
before the jury. The court could not have anticipated the 
explanation and rejected the admissions, nor could it, after 
Weekes had testified, have pronounced that it was satisfactory 
to show he was not.a beneficiary under the will, and then 
have withdrawn the admissions. A recovery cannot be had 
on a note which is on its face barred by the statute of limita- 
tions, unless a promise .to pay it in writing, or a written ac- 
knowledgment, is proved, or a credit thereon entered by the 
maker, or sigied by him. Suppose, in a suit on such a note, 
the plaintiff tenders the necessary acknowledgment in writing, 
and proves by a witness that he knows the defendant’s hand- 
writing, and believes the paper tendered is his writing. It is 
at once admitted. The defendant may swear that he did not 
write’ the paper, and introduce witnesses who say it is not in 
his handwriting. The court could not, on that testimony, 
withdraw the paper or non-suit the plaintiff. The case, with 
all the testimony, would be submitted to the jury. Section 
2437, Code, says: “On the investigation of an issue of devis- 
avit vel non, the admission of an executor, before qualification, 
or of a legatee, (unless the sole legatee,) shall not be admissi- 
ble in evidence to impeach the will, except the admission be 
in reference to the conduct or acts of the executor or legatee 
himself as to some matter relevant to the issue.” Does this 
mean that if the admission be in reference to the conduct or 
acts of the executor himself as to some matter relevant to the 
issue, it is admissible, independent of the fact whether or not 
he is a legatee or takes a benefit under the will? But outside 
of such a construction of this provision of the Code, aud for 
the reasons given, the testimony was properly admitted and a 
new trial should not have been granted on that ground. 

6. Another ground taken in the motion for a new trial was 
that the court erred in admitting the testimony of the witness, 
Ellen Hill, proving certain declarations of the testator. These 
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were made the night after the execution of the will in the 
afternoon and the ensuing morning. These declarations, as 
proved, were, “I have done something I ought not to have 
done; I have made my will and did not make it as I wanted 
to; 1 know I did wrong, but I could not help it; Lord God 
Almighty, who ever heard of such a will? but I can’t change 
it,” with other strong expressions, one of which was telling a 
friend to “get the will and tear it up.” The witness stated 
that some of these exclamations were made that night at the 
supper table. That he would not eat; that he walked the 
floor nearly all night, saying, “I have done wrong; I have 
done wrong; I am aruined man.” Was not this proof admis- 
sible? The grounds of caveat were mental incapacity, and 
fraud and undue influence on the part of the executor. These 
sayings of the testator do not refer to the executor or to any 
thing that he had done, nor does he (testator) complain of his 
fraud or influence of any sort, or that of any one else. He 
does not complain of any wrong having been done him. But 
if they were not admissible to prove the fact that fraud had 
been practiced upon the testator, or that undue influence was 
actually exercised, they tended to show the state of his mind 
and that he was in a condition to be easily influenced, Any 
evidence throwing light upon that point was competent. The 
question of the soundness of mind of the testator, his sanity, 
on that day, was in issue. Witnesses on both sides had testi- 
fied on the point, some affirmatively, others denying his un- 
soundness. His firmness of mind and strength of will had 
also been referred to in the testimony. Would not this evi- 
dence, if accepted and credited, tend, with some force, to illus- 
trate the issue? Would they not.look somewhat like the 
ravings of a crazy man, who thought he was helpless? Tak- 
ing into consideration the time when these declarations were 
made and all the facts connecied with them, as detailed by the 
witness, they were admissible as exhibiting the condition of 
testator’s mind and that it was such that he might easily have 
been influenced to do what he did not approve of.. With this 
view, it is unnecessary to review the authorities referred to in 
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the argument. As stated by Judge Lumpxksy, in Williamson 
vs. Nabers, 14 Georgia, 308, “the principle asserted in them 
applies to declarations as to the intentions of the testator or to 
proof of fraud or some such matter and does not conflict with 
our decision on this point.” He had previously said “such 
evidence (the declarations of a testator) is proper to assail such 
‘apacity (testamentary) or to afford presumption of undue in- 
fluence.” There was then no error in admitting the testimony 
complained of in this ground and the new trial should not 
have been granted for that cause. 

7. The judgment of the court below granting the new trial 
does not give the ground upon which it was placed.. This 
court has often held that it is less inclined to interfere with 
the, action of the judges of the superior courts where a new 
trial is granted, than when it is refused. They are specially 
authorized to grant new trials when any material evidence has 
been illegally admitted against the demand of the applicant : 
Code, section 3714. We have said we think a portion of the 


testimony of the witness Peek was illegal. It was upon the 
point of the influence of the executor over the testator. The 
verdict setting aside the will recites that it was rendered on 
that ground. The judge who tried the case thought there 
should be a new investigation, and if there be anything that 


can reasonably sustain a judgment granting a new trial, this 
court will not say that the judge who so pronounces abused 
his diseretion. It is better that all the issues presented in the 
ase be submitted to another jury. . 

Judgment affirmed. 


Georce Patrerson, plaintiff in error, vs. F. Purnizy & 
Company, defendants in error. 


1. The only legal discretion which the Superior Court has to set aside a 
verdict because it is contrary to the testimony, is in a case where the 
verdict is decidedly and strongly against the weight of evidence, al- 
though there may appear to be some slight evidence in favor of the 
finding. 
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2. In an action for a tort, the question of damages being one for the 
jury, the court should not interfere with the verdict, unless the dam- 
ages are either so small or so excessive, as to justify the inference of 
gross mistake or undue bias. 


New trial. Damages. Before Judge Gresox. Richmond 
Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 
McLaws & GANAHL, for plaintiff in error. 


Barnes & Cummrna, for defendants. 


. 


Warne_er, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants, to recover damages for having an execution under a 
pretended lien Jevied on the plaintiff’s property without au- 
thority of law. On the trial of the case the jury found a ver- 
dict in favor of the plaintiff for the sum of $3,345 00, with 
interest from Ist of January, 1868. A motion was made for 
a new trial on the several grounds alleged therein, which was 
granted by the court, unless the plaintiff would write off from 
the verdict all over the sum of $1,410 00, whereupon the 
plaintiff excepted. 

1, The court granted the new trial on the terms stated, (as 
appears from the record,) because, from its views of the evi- 
dence, the verdict was wrong. The court has no discretion, 
under the law, to set aside the verdict of a jury, because it 
differs with them as to the credibility of the witnesses sworn 
on the trial, or as to the effect their testimony, in its opinion, 
should have upon the minds of the jury. When the court 
undertakes to do that it invades the exclusive province of the 
jury. The only legal discretion which the court has to set 
aside the verdict of a jury, on the ground that it is contrary 
to the evidence, is in cases where the verdict is decidedly and 
strongly against the weight of evidence, although there may 
appear to be some slight evidence in favor of the finding. 

2. In this case the defendants were sued for a wrongful inju- 
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ry done to the plaintiff, and in such eases, the question of dam- 
azes being one for the jury, the court should not interfere, un- 
less the damages are either so small or so excessive as to jus- 
tify the inference of gross mistake or undue bias: Code, 2947. 
«From the evidence in the record before us there is nothing to 
justify the inference of gross mistake, or undue bias on the 
part of the jury in finding the verdict they did, but on the con- 
trary the evidence, in our judgment, is decidedly in favor of 
the verdict, and the court erred in setting it aside as set forth 
in the record. The jury having found a specified amount in 
favor of the plaintiff for his damages, he was not entitled, 
under the law, to interest thereon as found by the jary. In 
view of the facts of this case, as disclosed by the record, we 
reverse the judgment of the court below granting the new 
trial, on condition that the plaintiff shall write off from the 
verdict the interest found by the jury from the 1st of January, 
1868, up to the time of trial, and that being done the verdict 
to stand for the amount of damages found by the jury. 

Let the judgment of the court below, granting the new trial, 
be reversed, with instructions as indicated in this opinion. 


Saran Marearet Brown, by nest friend, plaintiff in error, 
vs. ELIZABETH KImMBROUGH, administrator, et al., defend- 
ants in error, 


. A deed was executed in 1861 by an administrator, for land purchased 
ut his sale, reciting that J. B., as trustee for his wife, M. B., was the 
highest bidder. It then acknowledges the receipt of the purchwse 
money from J. B., trustee for M. B., and conveyed the land to J. B., 
trustee for M. B., his suecessors in office and assigns: 

Held, that the deed having been made by an administrator to the hus- 
band and accepted by him, a separate estate in the wife was thereby 
created, although there were no special words in the deed to that effeet. 

2. Such being the legal effect of the deed, a bill filed by the wife against 
vendees holding under her husband, with notice of the deed. for the 
purpose of canceling the conveyances executed to them, and charg- 
ing that the land was paid for by her husband out of her separate es- 
tate, is not demurrable. 
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Trusts. Husband and wife. ~ Deed. Before Judge James 
Jounson. Talbot Superior Court. September Term, 1873. 


Sarah M. Brown, by her next friend, David N. Burkhalter, 
filed her bill, making the following case : : 

On November 2d, 1858, her husband, Jack Brown, pur- 
chased from William M. Brown, as administrator upon the 
estate of Joseph T. Shelton, a certain tract of land in the 
county of Talbot, for the sum of $13,000 00, and paid for the 
same with money belonging solely and exclusively to com- 
plainant. The deed executed by the administrator was in 
the usual form. It recited that “Jack Brown, as trustee for 
his wife, Margaret Brown, being the highest bidder, the same 
was knocked off to him at the sum of $13,000 00.” It then 
proceeds, “in consideration of $13,000 00, in hand paid to 
said William M., administrator, by said Jack Brown, trustee 
of Margaret Brown,” to convey the said bargained premises 
to “the said Jack Brown, trustee of Margaret Brown, and 
his successors in office and assigns.” No power of sale was 
vested by the deed in the trustee. Her said husband has sold 
various parcels of said land to different purchasers, who 
bought with full notice of the aforesaid trust, and all of whom 
were made parties defendant to the bill. These sales were 
made without the knowledge or consent of complainant. The 
land is of the yearly value of $3,000 00. 

Prays that her said husband may be removed from the 
trust and some suitable person appointed in his place ; ‘that 
said purchasers may be deereed to be trustees for complainant 
as to the parcels of land respectively purchased by them ; that 
she may recover of said purchasers rents and profits, and that 
the writ of subpceena may issue. 

On demurrer, the bill was dismissed, and complainant ex- 
cepted. 


“We. 


H. L. Bennixc; M. H. Buanprorp, for plaintiff in 
error. 


E. H. Worritt; Witiis & Wixts, for defendants. 
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Tripper, Judge. 


1. By the ancient common law, it was thought to be an in- 
fringement upon the marital rights for a stranger to confer 
property upon a wife, independent of her husband, and over 
which he could have no control. This was because the hus- 
band became liable for his wife’s debts, contracted before mar- 
riage; was also bound to maintain her and her children, and 
he was therefore entitled to the enjoyment of her property. 
Tt was finally settled, however, that gifts or settlements of 
this kind could be maintained where it clearly appeared that 
the intention of the settler was that the wife should have a 
separate estate: Perry on Trusts, secs. 646, 647. The foun- 
dation of the rule requiring that a clear and explicit intention 
must appear in order to exclude the husband, is the regard 
the law has for the husband’s rights, growing out of his obli- 
gations. These rights he could waive or renounce, if he so 
desired. Tested by this rule, the deed in this case, if it had 
been made to a third person as trustee for the wife, would not 
have conferred a separate estate on the wife, and there would 
have been nothing in it to bar the rights of the husband, and 
to prevent the title from vesting in him. There ere no such 
words used in the deed (independent of those conveying it to 
the husband as trustee,) as indicate that the land was intended 
to be for the sole and separate use of the wife: Hill on Trus- 
tees, 421; Perry on Trusts., secs. 648, 649. 

2. Does the fact that the deed was made to the husband as 
trustee for his wife, and that he so bid off the land, bar his 
marital rights and create an estate in the wife? We think it 
does, upon principle and authority. When a conveyance is 
made by a stranger to a third person, as trustee for the wife, 
the husband has no part in the transaction. He is not an 
actor. He stands on his rights as husband. If, by clear and 
explicit intention, or by the use of the proper terms, a sepa- 
rate estate is created in the wife, she so takes, and his rights 
are barred. If this intention is not unequivocal, and as he 
has done nothing to estop him, his rights attach, and may be 
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asserted. But if he is the settler himself—if he executes a 
conveyance to a trustee for his own wife—it is a declaration 
by himself of his consent that his wife shall take. He passes 
the title to another for his wife, and that simple act, without 
any technical or express words to prevent the title from at 
once revesting in himself, is sufficient to show his consent to 
waive or part with his rights as husband; else the whole 
transaction would be but a legal farce. He cannot call upon 
the law, through its regard for his marital rights, to reassert 
for him what he has solemnly surrendered. The difference 
between a deed made by the husband and one by a stranger, 
although the same terms may be used in both, is manifest, so 
far as this point is concerned, on the very face of the question. 
And the strict rule set up for the benefit of the husband, where 
a third person is the settler, has no reason for its application, 
when he himself is the actor and executes the conveyance. 
Accordingly, in Johnson vs. Hines, 31 Georgia, 720, it was 
held that a conveyance by the husband directly to the wife 
will be supported in equity in-favor of the wife against her 
husband’s representatives. It is true the property in that 
case came through the wife, and that fact is referred to by the 
court; but it was not the reason for the judgment. So in 
Steele vs. Steele, 1 Iredell’s Equity Reports, 452, it was ruled 
that a conveyance by a husband, in trust for his wife, was for 
her separate use. 

The same reasoning and the same principle will apply in 
eases where thé conveyance is to the husband as trustee for his 
wife, and so are the authorities. In Darley vs. Darley, Hard- 
wicke, Lord Chancellor, said, “I am of opinion that where an 
estate is given to a husband for the wife, he may be considered 
as a trustee for her separate use:” 3 Atk., 399. And yet 
the words “for the use of the wife,” would not be sufficient to 
create a separate estate if the deed was to a stranger as trustee: 
Wills vs. Sayres, 4 Mad., 411; Darcy vs. Croft., 9 LIredell’s 
Equity, 19; Tenant vs. Stoney, 1 Richard’s Equity, 222; 
Johns vs. Lockhart, 3 Bro. Ch., 383, (n;) Hill on Trustees, 
421, Kensington vs. Dolland, 2 Mylne & Keene, 184, was 
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a case where the husband was joined with another as trustee, 

and the purposes of the settlement went beyond the interest of 
the wife. It was held that as there were two trustees, and as 
the intention to give a separate estate was not clear, the wife 
did not take a separate use. But in the argument it was dis- 
tinetly asserted “that where a bequest is made to a husband 

in trust for his wife, he isa trustee for her separate use.” This 

was not denied, and the only reply to it was, that “it could 

make no difference, for he {the husband) is associated with the 
other trustee, and must be taken therefore to be a trustee not 
for his wife alone, but for all the purposes of the settlement.” ° 
Ex parte Beilby, 1 Glyn & Jam., 167, was cited in support 
of this reply where the decision was put on the ground that 
the husband was not the only trustee, but was associated with 

two others, not for that particular fund, but for all the pur- 

poses of the will. The judgment in Kensington vs. Dolland 
seems distinctly to recognize the principle that if the husband 

had been the sole trustee for his wife, a separate estate would 

have been created, although there might have been no other 
words used expressly showing such intent. Perry on Trusts, 

section 651, states the rule to be, “if the gift is to the husband 

and another, as trustees for the wife, it will not be to her separ- 
ate use; but a gift to the husband alone, in trust for his wife, 

will be to her separate use.” 

The deed in this case recites that the husband, as trustee for 
his wife, bid off the land at the administrator’s sale, and it is 
made to him in trust for her. It could have been no matter 
of interest to the administrator, as such, how the deed was ex- 
ecuted. He could not, with strict legal propriety, be called 
the settler, whose intention should be looked to as the guide 
in construing the deed. His duty was to sell according to 
law, to receive the money and execute a deed to the highest 
bidder. As administrator, he could have had no will, desire 
or intention, to create a trust or a separate estate, or to do any- 
thing else but to convey the fee to the one who bid off the 
land and paid the money. It would be absurd to look for his 
intention under the rule that has been stated. ‘There can be 
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no doubt but that the husband directed, dictated the convey- 
ance, and the administrator only did as he was instructed, so 
far as any trust at all was created. This, at least, is the legal 
inference. To all legal intent and purpose, then, in constru- 
ing this deed, the husband may be looked upon as both settler 
and trustee. We have seen if he make a conveyance in trust 
for his wife, a separate estate is created, although such words 










may not be used as are necessary when executed by a stranger; 
and if he is appointed the trustee in the deed, the same rule 
again applies. It then comes with greater force when the «J 
husband may be considered as filling both offices. We are, 
therefore, of opinion that there was error in sustaining the 









demurrer and dismissing the biil. 






Judgment reversed. 





WitiiaM Rogers, trustee, e¢ al., plaintiffs in error, vs. Jon 
CUNNINGHAM, executor, defendant in error. 








[McCay, J., was providentially prevented from presiding in this case.] 





1. Where a marriage settlement was executed, by which a vested re- 
mainder interest in the wife was conveyed to trustees for the purpose 
of protecting it from the marital rights of her husband, and to secure 
the same for the benefit of herself and children, should she have any, a 
reserving the right to dispose of the same by will or otherwise, during 
coverture, if she had no children, and in the event of her failure to 
make any disposition thereof during life, then to.go to her heirs-at-law: 
Held, that upon the death of the husband, without any children by that 
marriage, leaving the wife surviving, the trust was executed, and tuat 
the widow held the property in the same manner as she did before her 













marriage. 
2. Upon the second marriage of the widow, said remainder interest. in 


the absence of a settlement, vested in her husband by virtue of his 
marital rigbts. 







Trusts. Husband and wife. Marriage settlement. Before 
Judge ScuLEY. Chatham Superior Court. May Term, 1873. 
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For the facts of this case, see the decision. 


Jackson, Lawton & BasinGER, for plaintiffs in error. 


Lovett & FatuicAnt; Henry B. Tompxrys, for de- 
fendant. 


Warner, Chief Justice. 


The bill in this cause was filed by John Cunningham, ex- 
ecutor of the will of John B. Gallie, against William Rogers, 
trustee under the marriage settlement of Joseph Carruthers 
and Jane A., his .wife, and against Joseph S. Carruthers, 
Elizabeth Carruthers, Ella Carruthers, and Janet Carruthers, a 
minor, returnable to the January term, 1873, of the Superior 
Court of Chatham county. 

The bill alleged in substance as follows: That on Decem- 
23, 1815, a marriage settlement was made and entered into 
between Joseph Carruthers and Jane A. Stutz, both of said 
county of Chatham, whereby certain property of said Jane 
A. was conveyed to trustees therein named for the sole and 
separate use of the said Jane A., until the marriage, and after 
the marriage for her sole and separate use during her life, and 
thereafter for the use, benefit and behoof of any child or 
children that she, the said Jane A., might have by the said 
Joseph Carruthers, share and share alike, their heirs and as- 
signs forever; that the said marriage took place, and that the 
said Joseph Carruthers afterwards died, leaving him surviving 
his widow, the said Jane A., and three children of said marriage, 
viz.: the said Joseph 8. Carruthers, and James Carruthers and 
Janet Carruthers, the two latter now deceased ; that the said 
James Carruthers died July 29, 1854, leaving a widow, the said 
Elizabeth Carruthers, one of the defendants, and two daugh- 
ters, viz.: the said Ella and Janet, also defendants in the said 
cause; that the said Janet Carruthers, the daughter of the 
said Jane A., was married, without a settlement, to John B. 

VoL. Li. 3. 
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Gallie, July 5, 1849, and died childless, September 17, 1854, 
the said Gallie surviving her; that the said Gallie died Feb- 
ruary 1, 1863, leaving two children of a marriage previous 
to his marriage with the said Janet, viz.: Mary, now the wife 
of Robert A. Trippe, and Julia, now the wife of Thomas P. 
Bond ; also a widow, Charlotte M. E., married after the death 
of the said Janet, and two minor children by the said Char- 
lotte, viz.: ~Lucy Christina and Charles R. Gallie, and leav- 
ing also a will, which was duly admitted to probate and re- 
cord in said county of Chatham, whereby, after certain specific 
legacies and bequests, he gave and bequeathed all the remain- 
der of his estate, of every description, of which he was pos- 
sessed, or might become entitled to, by will, inheritance or 
otherwise, to his executors named in the said will, and the sur- 
vivor of them, ete., in trust for the benefit of his said surviy- 
ing widow and all his children, by that or any other marriage, 
in a certain manner in the said will set forth; that the com- 
plainant, John Cunningham, is the only surviving executor of 
the said will, and has been duly qualified, and that the de- 
fendant, William Rogers, was substituted as trustee under the 
marriage settlement aforesaid, in lieu of the trustees therein 
named, who had long previously died, by order of the Supe- 
rior Court of Chatham county aforesaid, on the 3d day of 
June, 1863, upon proceedings duly instituted for that pur- 
pose; that the said Jane A. Carruthers, the life tenant under 
the marriage settlement aforesaid, died on the 17th day of 
July, 1872. 
Upon these allegations the complainant claims that Janet, 
the wife of John B. Gallie, was entitled, at the time of her 
‘marriage with him, to a vested estate in remainder in fee in 
an undivided third of the property conveyed in trust by her 
mother’s marriage settlement, which estate in remainder passed 
to the said Gallie upon his marriage, and devolved upon his 
executors at his death as part of the residuum of his estate, 
for the trusts specified in his will ; and that upon the termina- 
tion of the life-estate of Mrs. Jane A. Carruthers, he was en- 
titled to receive one-third of all that remained of the property 
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mentioned in the marriage settlement upon the trusts specified 
in Gallie’s will; and, deseribing the remaining property, he 
avers that he has applied to the defendants for a distribution 
and partition, which the defendants, denying his right, as 
Gallie’s executor, to any part of the property, had refused. 
And the bill prays that commissioners may be appointed to 
make a partition, with power to sell, ete., for that purpose, 
and that one-third of the property may be allotted to him, 4s 
executor, as aforesaid, upon the trusts specified in the will. 

Answers were duly filed, one by the trustee, the other by 
the remaining defendant, Mrs. Elizabeth Carruthers having 
first been appointed guardian ad ditem of her minor daughter, 
Janet. The defendant Rogers, the trustee, admits the facts 
stated in the bill to be true, and submits himself to the decree 
of the court as to the rights of the parties, praying only to be 
reimbursed certain monies expended by him for the trust 
estate, 

The other defendants also admit the facts stated to be true, 
but allege these additional facts, viz: That Janet Carruthers, 
before her marriage with Gallie, and on October 29th, 1844, 
was married to one Francis S. Porcher, and on that day, in 
consideration of the marriage, made and entered into a mar- 
riage settlement with him, whereby she conveyed to certain 
trustees, therein named, “all her estate, right, title, interest, 
property, claim and demand whatsoever, at law and in equity, 
being a remainder in fee in a certain proportionate share” of, 
in and to, the property mentioned in her mother’s marriage 
settlement aforesaid, to have and to hold the said proportionate 
share, “to commence in possession immediately after the deter- 
mination of the life-estate of the said Jane A. Carruthers 
therein,” in trust “for the sole and separate use of the said 
Janet until the marriage, and then for her sole and separate 
use during her life, not subject to the control, management, 
debts or liabilities” of Porcher, “and after the death of the 
said Janet, then in trust for the sole use of such children of 
the said marriage as should be living at the time of her death; 
and in ease there should be no child or children living as afore- 
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said, then to such person or persons as the said Janet should, 
during her lifetime, (notwithstanding her coverture,) order, de- 
vise, limit or appoint; and in case no such erder, devise, limi- 
tation or appointment should be made, then to the heirs-at- 
law and next of kin to the said Janet, according to the 
provisions of the laws of the State of Georgia regulating the 
distribution of the estates of intestates dying without issue ;” 
tliat the said Porcher died, leaving no issue of the said mar- 
riage; and that the said Janet did not, at any time during her 
life, order, devise, limit or appoint any person or persons, in 
any manner whatsoever, to take her said proportionate share 
of the property after her death. And upon these new faets, 
the defendants insist that the heirs-at-law and next of kin to 
the said Janet, at the time 6f her death, who were entitled to 
her aforesaid estate in remainder, were her mother and her 
two brothers, above named ; and that, upon the death of Mrs, 
Carruthers, the said Joseph S. became entitled to one-half of 
the said property in fee, and the said Elizabeth and her two 
daughters to one-third thereof in fee as tenants in common, 
and the said two daughters to one-sixth thereof in fee as ten- 
ants in common; and that Gallie acquired no interest at all 
in any of the said property by his marriage with his wife, 
Janet. And the defendants, with this denial of any right in 
Gallie’s executor to participate, concur in the prayer for a par- 
tition, but only among themselves. 

The new facts thus stated by these defendants were admit- 
ted by the complainant, and there being thus no question of 
fact involved, the cause came on to be heard before the judge 
alone, upon the bill, answers and exhibits attached to both, 
during the May term of the said court, in the year 1873; and 
thereupon, the judge decided that the marriage settlement 
with Porcher was not a conveyance of Janet Carruthers’ es- 
tate in remainder to the trustees named, but only a contract 
for a future settlement; that her title did not, therefore, pass 
by that settlement, but remained in her, and became vested in 
Gallie upon his marriage with her; that, even if that were 
not so, Gallie became entitled, as her heir-at-law, upon her 
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death, by the terms of the Porcher settlement; and that the 


complainant, as his executor, became, therefore, entitled to 
one-third of the property upon the death of Mrs. Carruthers, 
for the purpose of Gallie’s will, and directed a decree to be 
prepared accordingly. 

To the whole and every part of this decision the defendants 
excepted, 

1. Under the marriage settlement of Jane A. Stutz and 
Joseph Carruthers, dated 23d December, 1815, Janet Car- 
ruthers, one of the children and issue of that marriage, be- 
‘ame entitled to one-third of the real estate of her mother in 
remainder, to be enjoyed in possession after her mother’s 
death, she having a life-estate therein. In other words, 
Janet had a vested remainder in one-third of the real estate 
embraced in that marriage settlement, to be enjoyed in pos- 
session after the death of her mother, Jane A. Carruthers. 
Jane A. Carruthers, the tenant for life, did not die until July, 
1872. On the 29th of October, 1844, Janet Carruthers in- 
termarried with Porcher, and executed a marriage settlement 
by which her property was vested in trustees, for the purpose 
of protecting it from the marital rights of her husband, and 
to secure the same for the benefit of herself and children, if 
she should have any, reserving the right to dispose of the 
same by will or otherwise, during coverture, if she had no 
children, and failing to make any disposition of it during her 
life, then it was to go to her heirs-at-law. The sole object 
and intention of that marriage settlement was to protect her 
property against the marital rights of Porcher, her intended 
husband, and to secure the same for the benefit of herself 
during her coverture, and for the benefit of her children after 
her death, if she had any, and if she died without children, 
her husband surviving her, he was to have no part of her 
property, but the same was to go to her heirs-at-law in the same 
manner as it would have done if she had died intestate before 
her marriage with Porcher. 

2. But Porcher died first, and there were no children, and 
she held her property in her own right just as she held it be- 
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fore her intermarriage with Porcher. There was nothing for 


the trustees to do; all the objects and purposes for which the 
trust was created, ceased and determined on the death of 
Porcher, the husband, without: children by the marriage. 
There was no longer any necessity for trustees to protect her 
property after the death of Porcher than there would have 
been for trustees to protect her property before her intermar- 
riage with him, and if she had died intestate after the death of 
Porcher, and before her intermarriage with Gallie, her next 
of kin would have taken her property in the same manner as 
they would have done if she had died intestate before her in- 
termarriage with Porcher. If Mrs. Porcher had died intes- 
tate before her intermarriage with Gallie, her next of kin, her 
blood relations, would have inherited her property, not under 
the marriage settlement with Porcher, her former husband, 
but under the statute laws of the state. If she had made 
such a marriage settlement with Gallie as she made with 
Porcher, and had disposed of her property by will in her life- 
time, then she could have secured her property for the benefit 
of her blood relations after her death, but she did not do so; 
and upon her intermarriage with Gallie his marital rights at- 
tached thereto. The title to one-third of the property under 
her mother’s marriage settlement, was in her as a vested re- 
mainder, and upon her intermarriage with Gallie, as the law 
then stood, her real estate belonging to her became vested in 
and passed to him as her husband, by virtue of his, marital 
rights as such husband: Prescott & Pace vs. Jones & Peavy, 
29 Georgia Reports, 58 ; Shipp et al. vs. Wingfield, 46 Ibid. 
593. The result, therefore, is that the title to the property: 
was in Gallie at the time of his death, subject to be enjoyed 
in possession at the termination of the life-estate of Jane A. 
Carruthers, and the exeeutor of Gallie is entitled to recover 
the same under the provisions of his will, as part of his estate. 
The judgment of the court was right, whatever may have been 
the reasons given for rendering it. 
Let the udgment of the court below be affirmed. 
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° . . . 
Tue Nortu GeorGta MINING Company, plaintiff in error 
vs. CHARLES LATIMER, defendant in error. 


1. On the trial of an issue arising upon a eontract entered into between 

- A of the one part and B, C, D, Eand F of the other part, all the parties 
being present and engaged in fixing the terms, A is not an incompe- 
tent witness because one of the parties of the other part has since died. 

2. When one owning a tract of land supposed to contain minerals en- 
tered into a contract with another, in which it was stipulated that the 
other might enter upon the land, and test it at his own expense, and 
should the land contain the mineral (copper) as hoped for, the person 
testing should have the right to buy, at a fixed price, if the mine was 
equal in value to the Ducktown mines, the price to rise or fall ac- 
cordingly as the mine was better or less valuable than said mines, and 
the testing was made and a valuable mine found, believed by the parties 
to be equal to the Ducktown mines, and the parties thereupon formed 
a joint stock company, the owner of the land taking one-fourth ot the 
stock in full discharge of the amount agreed to be paid him: 

Held, that in considering whether the consideration agreed to by the 
owner of the land, to-wit: one-fourth of the stock, was a fair and ade- 
quate consideration, the cost of testing, together with the risk of losing 
the whole expenditure in case of failure, was the test of the considera- 
tion paid by the person testing, and if that was equal, under the cir- 
cumstances, to three-fourths of the value, the consideration was fair 
and adequate. 

. Ona bill filed for specifie performance, if the contract be in writing, 
is fair and just in all its parts, is certain and for an adequate consider- 
ation, and capable of being performed, it is as much a matter of course 
for a court of equity to decree a specific performance as it is for a 
court of law to give damages for it in other cases, and it was error in 
the judge to refuse to charge this as the law, in a case where the con- 
tract was in writing, and under the evidence it was competent for the 
jury to have found the contract, fair, just. certain, for an adequate 
consideration, and capable of being performed. 

Warner, Chief Justice, dissented. 


Witness. Contracts. Consideration. Equity. Specific per- 
formance. Before Judge Hopxins. Fulton Superior Court. 
April Term, 1873. 

The North Georgia Mining Company filed its bill against 
Charles Latimer, making, substantially, the following case: 

The defendant, being the owner of lot of land number 
twenty, in the ninth district of the second section of originally 
Cherokee, now Fannin county, supposed to contain valuable 


. 
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mineral deposits, leased the same, with a conditional right of 
purchase, to R. G. A. Love'and William Johnston, of the 
State of North Carolina, on March 17th, 1854, and said lessees, 

, on the 17th day of the succeeding June, sold their said lease 
and contract of purchase to Edward M. Gault and Benjamin 
Johnston, who afterwards became associated with Nimrod §. 
Jarrett in testing said property, by which said Love and John- 
ston reserved to themselves one-fourth interest therein for the 
expense of testing the same. Gault, Johnston and Jarrett 
having discovered a vein of copper on said property, which 
was considered valuable, and being desirous of fulfilling their 

- contract to pay for the same, to-wit: on January 22d, 1856, 
proposed to the other parties interested, to-wit: the defendant, 
R. G. A. Love and William Johnston, the formation of a 
joint stock company, which proposition was accepted, and the 
following agreement entered into: 


“ DaLton, STATE OF GEORGIA, January 22d, 1856. 

“ Whereas, on the 17th of March, 1854, R. G. A. Love 
and William Johnston, of North Carolina, obtained from 
Charles Latimer, of DeKalb county, in the State aforesaid, 
a lease, with a condition of purchase, on a lot of land lying 
and being in the ninth district and second section of origi- 
nally Cherokee, now Fannin county, Georgia, being lot num- 
ber twenty, and supposed to contain minerals of value; and 
whereas, on the 17th day of June following the date of said © 
instrument, the said R. G. A. Love and William Johnston 
sold their said lease and contract of purchase to Edward M. 
Gault and Benjamin Johnston, uf the state aforesaid, who 
afterwards became associated with Nimrod 8. Jarrett, of Ma- 
con county, North Carolina, in testing the said property, by 
which the said Love and Johnston reserved to themselves one- 
fourth of said property free from the expense of testing the 
same, and the said Gault, Johnston and Jarrett became liable 
to pay the said Charles Latimer the purchase money of said 
property ; and whereas, the said Gault, Johnston and Jarrett 
have discovered a vein of copper ore on said property, which 
they have opened in two several places, which is considered as 
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valuable, and desirous of fulfilling their said contract of pay- 
ing for the property, have proposed to the other parties inter- 
ested a participation in the formation of a joint stock com- 
pany on said property as a final and full settlement of the 
different interests therein, which was accepted by all the par- 
ties thereto on the following conditions, to-wit: They agree to 
form a joint stock company on the same, with a capital stock 
of $300,000 00, consisting of thirty thousand shares of $10 00 
each, of which the said Charles Latimer is to be the owner of 
seven thousand five hundred shares, as a full consideration of 
the price of said land. The said R. G. A. Love and William 
Johnston are to own three thousand seven hundred and fifty 
shares each, being one-fourth of the capital stock, in pursu- 
ance of the sale made to said Gault and Benjamin Johnston, 
and the said William Johnston, one thousand eight hundred 
and seventy-five shares in addition, purchased from Benjamin 
Johnston, making, in all, two thousand six hundred and 
twenty-five shares. The said Edward M. Gault is to own 
two thousand eight hundred and twelve and a half shares, 
The said Nimrod 8. Jarrett is to own five thousand six hun- 
dred and twenty-five shares, and the said Benjamin Johnston 
is to own four thousand six hundred and eighty-seven and a 
half shares, and the said Charles Latimer is to execute to the 
said company such title as he possesses to the said lot of land, 
in whatever manner may be advised as legal so soon as the 
charter can be obtained. 
“In testimony of which, all the parties thereto agreeing, 
have hereunto set their hands and seals, date above written. 
(Signed) © “CHARLES LATIMER, _ [1.s.] 
“R. G. A. LOVE, [u. s.] 
“WILLIAM JOHNSTON, [1.s.] 
“EDWARD M. GAULT, — [1.8.] 
“N.S. JARRETT, [L. s.] 
“BENJAMIN JOHNSTON. [1.s.] 
“Witnesses : 
(Signed) “Samuen Dunn, 
“W. A. McCravu.ey.” 
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Complainant was incorporated by an Act of the General 
Assembly of the State of Georgia, approved March Ist, 1856, 
with all the powers and privileges usually conferred upon 
mining cotmnpanies ; its charter will be found on page 442 of 
the Acts of 1855 and 1856. The capital stock of said corpo- 
ration was made by said charter to consist of shares of the 
par value of $500,000 00. It being considered to the interest , 
of complainant to reduce the amount of the capital stock, the 
General Assembly, by an Act approved February 1st, 1869, 
diminished the same to the sum of $30,000 00. On account 
of the heavy taxes imposed, and for other good reasons, the 
organization of said company was not perfected until the pas- 
sage of said amendatory Act. On June 23d, 1869, the stock- 
holders in said company met at the town of Dalton, according 
to previous notice and appointment, for the purpose of per- 
fecting an organization of said company, at which time said 
stockholders adjourned to the 24th day of the same month. 
On the day last aforesaid, said company fully organized under 
said charter by the adoption of by-laws, and by the election 
of a board of directors, and said direetors subsequently elected 
a president and book- keeper, whereby the organization of com- 
plainant became complete. Complainant thus became entitled 
to a specific performance of the hereinbefore recited contract 
on the part of said defendant. He, though often requested, 
has hitherto refused, and does now refuse, to execute a title to 
said lot of land to complainant. Prayer for specifie perform- 
ance. All discovery waived. 

The answer of the defendant, being simply pleading, is 
omitted. The complainant introduced the following evidence : 

Ist. The Dalton contract of January 22d, 1856, set forth 
in the bill. 

2d. The Cartersville contract of April 3d, 1856, as fol- 
lows: 


“ CARTERSVILLE, Greorata, April 3d, 1856. 


“This agreement between the undersigned members of the 
company interested in lot of Iand known as number twenty, 
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ninth district and seventh section of Fannin county, Georgia, 
witnesseth, that N. S. Jarrett, Edward M. Gault, Charles 
Latimer, are hereby appointed as agents to sell the property 
in question under the following regulations, conditions and 
restrictions—that is to say, they are not to sell said property 
_under the price of $135,000 00, unless further advised; they 

are to receive as commissions for selling, in the event of a 
sale, five per cent. on the same sum of $135,000.00; for any 
sum over that amount, not exceeding $200,000 00, seven and 
one-half per cent., and for any sum over $200,C00 00, ten per 
cent. out of the sale made, whether in eash, stock, or other- 
wise, in the same manner as the condition of the sale is made, 
and in the event of no sale being effected, the company is to 
bear the expense of traveling and incidental expenses and 
board, in proportion to the stock owned by each individual in 
the company, as made known in the articles of agreement en- 
tered into at Dalton, on 22d of June last, and each person’ 
named therein to receive his proportion of the price, on pay- 
ment, of said property in like manner, according to the amount 
of shares held therein, whether in cash, stock, notes or other- 
wise. It is further understood that in making sales the said 
agents are to have power to procure the services of any agent 
or assistants they may deem proper and expedient, for the pay- 
ment of which, together with any other contingent expenses, 
in the event of an actual and bona. fide sale being made, shall 
fall on the whole company alike, in proportion to their respec- 
tive shares, provided the net amount of sales, after deducting 
the same, shall not fall under $135,000 00; but otherwise the 
agents only are responsible. And further, it is understood 
and agreed on, that in case said agents shall fail to effect a sale 
under the present arrangements, and shall be advised and be- 
lieve that an organization under the present charter would 
enable them to consummate the same, the parties hereto are to 
meet at this place, or elsewhere agreed on, either by them- 
selves, or attorney or proxy, and organize with as little delay 
as possible, on reasonable notice being given to the parties by 


said agents. In pursuance of* the above, a power of attorney, 
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signed by the other members of the company, authorizing and 
empowering the said agents to carry out the objects set forth 
in the foregoing agreement, is to be forthwith executed and 
delivered to said agents. 

“Tn testimony of which, all the parties interested have 
hereunto set their hands and affixed their seals, date before 
written. (Signed in duplicate.) 

“N.S. JARRETT, [L. s.] 
“CHARLES LATIMER, _ [t.s. 
“EDWARD M. GAULT, _ [1.s. 
“BENJAMIN JOHNSTON, [L. 
“R. G. A. LOVE, [u. 
“WILLIAM JOHNSTON, [Ls 


“ Signed, sealed and delivered in presence of us. 
(Signed) “J. A. Mappox, 
“THomMas ALLEY, J. P.” 


3d. The power of attorney executed by defendant to Thom- 
as L. Clingman to sell said lot, with the approval of the other 
parties interested therein, as follows: 


“GEORGIA—FuttTon County: 


“This is to certify and make known to all whom it may 
concern, that I have this day authorized and empowered 
Thomas L. Clingman to sell lot of land number twenty, ninth 
district and second section of originally Cherokee, now Fannin 
county, Georgia, containing one hundred and sixty (160) acres, 
(those owning equitable interests therein approving and con- 
curring,) for $100,000 00. Now I agree, (those owning equi- 
table interests in said lot, as per contract signed and sealed at 
Dalton, state aforesaid, on the 22d day of January, 1856, ap- 
proving and concurring therein,) that the said T. L. Clingman 
is to retain and keep, for his own proper use and benefit, every 
dollar for which he may sell said lot of land for, over and 
above $100,000 00, whatever that sum may be. This is to 
be in consideration of said T, L. Clingman’s services in the 


premises. 
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“Tn witness whereof I have hereunto set my hand and 
seal, May 22d, 1866. 
CHARLES LATIMER, [t. s.] 
(Witness) . 
“J. H. Srercut, N. P. 


“ We approve and ratify the above. 
(Signed) “R. G. A. Love, 
“J. A. R. Hanks, 
“ Administrator of estate of E. M. Gault, deceased, 
“N.S. JARRETT, 
“ BENJAMIN JOHNSTON, 
“WILLIAM JOHNSTON, 
“by Benjamin Johnston.” 


“ We, Benjamin Johnston, for myself, and Benjamin John- 
ston, as agent for William Jolinston, and N.S. Jarrett and 
J. A. R. Hanks, administrator of the estate of E. M. Gault, 
and R. G. A. Love, those owning equitable interests in said 
lot of land, as per contract signed and sealed in Dalton, Geor- 
gia, on the 22d day of January, 1856, do agree and approve 
of the power of attorney to sell said lot of land, number 
twenty, ninth distvict and second section of originally Chero- 
kee, now Fannin county, containing one hundred and sixty 
acres, upon the terms and conditions expressed in said power 
of attorney, to T. L. Clingman, of Buncombe county, North 
Carolina. 

(Signed) “R. G. A. LOVE, 
“ BENJAMIN JOHNSTON, 
“WILLIAM JOHNSTON, 
“by Benjamin Johnston. 
“N.S. JARRETT, 
“J. A. R. HANKS, 
“ Administrator of E. M. Gault, by R. G. A. Love.” 


“ Witness: 


(Signed) “B. M. Brawner, 
“J. H. Srercui,°N. P.” 
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4th. The charter of the complainant and the Act of 1869, 
amendatory thereto. 

5th. The minutes of complainant, showing its organization 
on June 24th, 1869. ; 

6th. J. A. R. Hanks, sworn: As the administrator of E. 
M. Gault, he was invited to meet the other parties in Atlanta, 
in 1866. He, Jarrett, Love, Benjamin Johnston and defend- 
ant, met at the city aforesaid, and the power of attorney to 
Clingman was executed by defendant. Witness wrote the 
power, and read it to defendant and the other parties. De- 
_fendant signed it without objection or condition other than it 
expressed. At this meeting the subject of the organization of 
the company was discussed. The amount of taxation which 
an organization under the original charter would involve was 
urged as a reason why an amendment to the charter should 
be procured and the capital reduced, so that, in the event 
Clingman failed to sell the property, the company could at 
once organize without incurring such heavy and onerous tax- 
ation. Witness cannot say positively that the defendant was 
present at the discussion of this question. He thinks that 
defendant and the other parties were together for several 
hours. Witness was requested to procure an amendment to 
the charter reducing the capital stock to $30,000 00, but does 
not recollect that the defendant joined in said request. Sup- 
poses he drew the bill himself. He handed to defendant a 
written notice of the proposed meeting in Dalton to organize 
the company. This notice was handed to defendant on June 
12th, 1869, and the meeting was on the 23d of the same month. 
Witness had other interviews with the defendant. Never, at 
any time, heard him say or intimate that any fraud, mistake 
or omission had ineurred in the execution of the Dalton con- 
tract of January 22d, 1856. Since the organization of the 
company at Dalton, on June 24th, 1869, there has been no 
regular meeting of the members or directors. E. M. Gault 
died in February or March, 1866. 
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The complainant closed. The defendant introduced the fol- 
lowing testimony : 

Ist. An instrument, as follows: 

“ Whereas, R. G. A. Love, of Haywood, North Carolina, 
hath this day, 17th of March, 1854, made known a desire to 
enter upon a lot of land owned by me, which lot of land 
is known as number twenty, district ninth, section second, 
originally Cherokee county, Georgia, and afterwards Gilmer 
county, on the waters of Fighting Town creek, and test for 
minerals, with a condition of purchasing the same: 

“These are therefore to certify and make known to all whom 
it may concern, that I have given, and by these presents do 
give, the said Love privilege to do so, and he is to prosecute 
the test vigorously as soon as he can do so with safety to him- 
self, owing to litigation being going on at this time about said 
lot of land, with these conditions: 

“After the said Love gets possession he is to prosecute the 
test vigorously and in good faith, and he is to have a reason- 
able time to complete it in, and when completed, if the lot 
of land aforesaid should prove to have and contain as valuable 
a vein of copper ore as the average mines in Ducktown, Polk 
county, Tennessee, the said Love agrees to pay me the sum of 
$50,000 00 for it, and I agree and hereby bind myself, my heirs, 
executors and administrators, to make him or his heirs a good 
and sufficient deed of conveyance for the same, with everything 
appertaining to it. And if the let of land should, after it is 
thus tested and developed, prove to have a better and more 
valuable copper vein than the average mines in Ducktown, 
Tennessee, now open and in operation, the price of the mine 
is to be raised in proportion as its value is over the value of 
the average mines in Ducktown, Tennessee, and if, after being 
tested and developed as aforesaid, it should turn out not to 
have and contain as valuable a vein of copper ore as the aver- 
age copper mines now opened and in operation in Ducktown, 
Polk county, Tennessee, the price of the said lot of land is to 
be reduced in proportion to its want of value or falling off, 
compared with them. When the mine is thus tested and its 
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price fixed, the said Love agrees either to take it at the price 
that may be agreed upon, or go off of it, lose his labor, and 
give me full possession of the same. If the said Love and 
myself cannot agree upon the comparative value of the mine, 
we agree to leave it to disinterested, scientific men, such as may 
be agreed upon by us. And if he agrees to take it, he is to 
pay me the full amount in twelve equal monthly installments, 
with good and sufficient security to his notes, that he faithfully 
performs and meets the payments. The title of the said lot of 
land is to remain in me until each and all the installments are 
paid, then I am to execute the title to the said Love as afore- 
said. 
“Tn witness whereof I have hereunto set my hand and af- 
fixed my seal, on the day and date above written. 
(Signed) ' “CHARLES LATIMER, [1.s.] 
“R. G. A. LOVE, [L. s.] 


“Attest : 
(Signed) “B. F. Mou.pen.” 


2d. Charles Latimer, the defendant, next offered himself as 
a witness. It was objected to his competency tiat E. M. 
Gault, one of the parties to said Dalton contract of January 
22d, 1856, and one of the stockholders of complainant, was 
dead. The objection was overruled, and complainant excep- 
ted. . 

He testified substantially as follows: At the time he en- 
tered into the contract of 17th of March, 1854, with Love, 
he did not know William Johnston. Does not know how 
Gault, Benjamin J. Johnson and Jarrett acquired an interest 
in said contract. Never consented to take them for the pur- 
chase money mentioned in said contract in lieu of Love. Was 
informed by Love at the time of said contract that a man by 
the name of Nimrod S. Jarrett set up some sort of a claim to 
said land. Was informed by Gault, Benjamin Johnston and 
Jarrett, that they had tested said land in two places and had 
discovered copper ore, and that they thought the mine rich 
and valuable. Defendant never made any objection nor con- 
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sented to the assignment of the contract with Love to said 
Gault, Benjamin Johnston and Jarrett; he was never con- 
sulted with reference to the same. After the copper ore was 
discovered, Benjamin Johnston and Gault invited witness to 
meet the parties at Dalton on January 22d, 1856, to arrange 
and settle the various interests tinder said contract with Love. 
He met the appointment, taking his little son with him. On 
the way to Dalton, his child was taken sick, threatened with 
pneumonia, and after their arrival at that point, seemed to 
grow rapidly worse. He met at Dalton Love, William John- 
ston, Gault, Benjamin Johnston and Nimrod S, Jarrett. The 
discovery of copper on the lot had rendered it, as all supposed, . 
very valuable, but he had always had such an opinion of the 
property. Various suggestions were made and propositions 
submitted, some stating that it was the custom of the country 
in the mining region for those who made tests and discovered 
copper to have a one-half interest in the land. Defendant 
would not consent to this suggestion. He insisted, as his ulti- 
matum, that he must receive $50,000 00 for the lot ; also, that 
under his contract with Love, they were not entitled to any- 
thing for testing. This discussion continued until a late hour 
in the night. His son was so sick that he felt great uneasi- 
ness about him. He was passing frequently to end from his 
son’s room whilst the discussion was going on. Finally, at a 
late hour of the night, some one proposed the formation of a 
joint stock company as the best way of settling the various 
interests. This was consented to, and William Johnston was 
appointed to draw up the agreement. He performed this ser- 
vice, and read the agreement in an audible and distinct tone 
‘to the parties before mentioned, after which it was signed. 
After the signatures were attached, some one present said 
something about each one of the parties taking a copy. On 
the next morning some one handed to him a copy of the con- 
tract. It was late at night when said contract was signed ; in 
fact, it was about four o’clock the next morning, and witness’ 
mind was much disturbed during the whole discussion on ac- 
count of the condition of his son. He insisted, as his ulti- 
VoL, Li. 5. 
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matum, that he must have $50,000 00 for the land, but the 
other parties insisted that they did not then have the money. 
He refused to yield this point, and it was finally the under- 
standing of all the parties that he was to have the $50,000 00 
certain, and as they were not then able to pay that amount, 
he urged that he ought to have something for the delay which 
had already taken place, and which would take place, in the 
payment thereof. It was then agreed that he was to have 
one-fourth of the stock over and above the $50,000 00 to re- 
munerate him for the delay. Witness insisted, from the begin- 
ning unto the end of said discussion, that he was entitled to 
stand upon said contract with Love,and that said $50,000 00 
was to be paid out of the first stock of the company sold, and 
enough stock was to be sold to pay said sum, even if it took 
all of it. He did not observe that this stipulation was not in 
said contract when he signed it. Did not read the copy fur- 
nished to him until the next day, just before his arrival at the 
town of Cartersville, at which place he intended to stop to 
take his sick son to his daughter’s house. He, then, for the 
first time, discovered the omission. He did not return and 
notify the other parties of the mistake, for the reason that 
when he left Dalton they had their horses saddled, were 
cloaked and about to start. Knew where each and all of 
said parties lived, but never wrote to them, or either of them, 
about any mistake or error in said contract. Met said par- 
ties again at Cartersville, on April 3d, 1856. Went with 
Gault and Jarrett to Savannah to sell said land, under the 
Cartersville agreement. Saw William Johnston at Morgan- 


ton, and saw all the parties at the Atlanta meeting, in May, 


1866, but never, at any time or in any way, said or inti- 
mated to said parties, or either of them, that there was any 
mistake or error in said Dalton contract. He was present at 
the Cartersville meeting, on April 3d, 1856, and signed the 
contract of that date. Refused to accept the charter, because 
it fixed the capital stock at $500,000 00, and this would make 
the taxes too onerous. It was therefore'agreed to sell the land 
without an organization under the charter, if it could be done, 
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in order to save taxes. Witness accepted the agency under 
that agreement, and went to Savannah in company with Gault 
and Jarrett, and remained there eight or ten days, trying to 
sell said land. Attended the meeting at Atlanta in May, 
1866. Did not consent to any amendment of said charter, or 
to any organization thereunder. Has been in very feeble 
health for fifteen or twenty years. Quit business some fifteen 
years ago on account of ill health. Rented the land in 1864 
to one Phillips for one year for one-half the profits. Re- 
ceived as rent for that year, $2,500 00. Is now seventy-five 
years of age. Believes the mine to be very valuable. No 
certificates of stock were ever issued or put on the market 
that witness ever heard of, and he cannot, for this reason, give - 
any opinion as to the value of the stock. Cannot say that 
any fraud was practiced on him at the time of his signing the 
Dalton contract, or that William Johnston read it differently 
from what was written therein, but thought it contained his 
terms, as heretofore stated, or he would not have signed it. 
Did not give notice of any error or mistake in the Dalton 
contract, because he came to the conclusion in his own mind 
that they intended to practice a fraud on him at the time it 
was executed. He simply determined to make no deed until 
he was paid his $50,000 00. At the Cartersville meeting, the 
parties notified defendant that they had appointed Gault and 
Jarrett to go to Savannah to sell the land, about which he 
was not consulted, though he was there. Defendant told 
them that if they did not sell it to his notion he would not 
make a deed, and they then appointed him in connection with 


said Gault and Jarrett. 


The defendant closed. The complainant introduced the 
answers of R. G. A. Love to a set of interrogatories substan- 
tially as follows: 

After examining the lot in controversy he thought there 
was a fair chance of finding copper upon it, and learning that 
the defendant was the owner thereof, he went to see him at his 
house in DeKalb county, Georgia. He stated to the defendant 
that it would require the expenditure of a good deal of money 
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and time to make a satisfactory test of the resources of the lot, 
and that if the defendant would satisfy him for making the 
test, he and his partner, Mr. William Johnston, who were 
engaged at that time in hunting for copper, would make a 
search for the same. After some discussion the contract of 
lease was entered into. He has not a duplicate of said con- 
tract. When it was satisfied by the agreement entered into 
at Dalton, he lost sight of said paper, but does not remember 
whether it was handed to defendant, or destroyed, or what 
became of it. When he returned from DeKalb county he 
found oné Nimrod S. Jarrett in possession of said lot, under 
claim of title from some other person, and fearing that he would 
‘be put to great trouble in getting possession of the same, he 
sold his contract with defendant to Gault and Benjamin John- 
ston, who afterwards became associated with Jarrett. They. 
went to work on the lot and after a very thorough examina- 
tion found copper on it in two places. Was present at the 
Dalton meeting. The parties wished defendant, William 
Johnston and witness to take steps to ascertain the value of 
the land so that they could proceed to pay for it upon the terms 
provided in the aforesaid lease and obtain a title. Some time 
was consumed in discussing how this value should be arrived 
at. A proposition was then made that a joint stock company 
be formed with a capital of $300,000.00, divided into thirty 
thousand shares of $10 00 each, and that the defendant receive 
a certain number of shares as a full and final consideration for 
the land. This suggestion, after much discussion, was acqui- 
esced in by all the parties, each agreeing to take his interest in 
stock. A contract to the above effect was consequently drawn 
and signed by all the parties. The land, exclusive of its min- 
eral resources, is not worth more than $100 00. It was by 
the labor and expense of Gault, Jarrett and Benjamin John- 
ston, under the contract of William Johnston and himself, 
that its mineral wealth was developed. On the first occasion 
on which he met defendant, after William Johnston and wit- 
ness had sold their contract of lease to Gault and Benjamin 
Johnston, he mentioned this fact, and also told him that Gault 
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and Benjamin Johnston had associated Jarrett with them, and 
in this way had settled his claim to the land. Defendant ex- 
pressed himself well satisfied with thearrangement. The com- 
pany instructed Gault, defendant and Jarrett, to take steps to 
procure a charter.. After our first meeting at Dalton, we met 
at Cartersville in the month of April following. We failed 
to organize under the charter which the General Assembly 
had granted, for the reason that the market value of copper 
property was greatly reduced, and for the additional reason 
that we would be compelled to pay taxes on a valuation of 
$500,000 00, the amount of the capital stock The company 
did not work the mine for the reason that they desired to sell 
it, and for the further reason that the mine as developed showed 
very well, and they feared by working, it might not show so 
well further down. These were substantially the views of 
each member of the company at every meeting at which the 
matter was discussed. Never heard the defendant say any- 
thing about an omission through fraud or mistake in the 
written agreement made at Dalton; never heard that he made 
any such pretensions until after this suit was brought. Saw 
him frequently after the Dalton meeting; was present when _ 
the power of attorney from defendant to Clingman to sell 
said property, was executed. Defendant agreed to sign said 
instrument provided the other parties would give him an in- 
strument approving his action in the premises. He stated that 
his obligation was out to make a title to the company when 
organized and that the parties interested must approve his 
power of attorney to Clingman. We agreed to do so. Such 
an instrument was accordingly executed and our approval 
placed thereon at the request of defendant. 

Was present when the company organized under the Act of 
incorporation and the amendment thereto. Three-fourths of 
the entire stock was represented. William Johnston was not 
present when the contract of lease was made by defendant, 
but he thinks his name was inserted in it. If it was not, it 
was certainly an oversight, because witness and defendant 
both understood that Johnston was interested in it. When 
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the original contract with defendant was canceled, and the 
Dalton agreement entered into, it was either destroyed or 
handed to defendant. The Dalton contract was carefully read 
over, clause by clause, in the presence of all the parties, be- 
fore it was signed. The stock of the company was supposed 
by us to be worth $300,000 00. The truth is, we all felt like 
we had made a fortune; we, by testing it, and defendant, by 
having it tested by us. The defendant received his pay in the 
labor and expense expended by the other parties on the pro- 
perty in testing it, in taking up the claim of Jarrett, and in 
canceling the contract which William Johnston and witness 
had on him. The amendment to the charter was procured by 
Hanks, the administrator of Gault, at the instance of all the 
parties interested. He was so authorized at the Atlanta meet- 
ing. The defendant was present at said meeting. If he was 
not present at the time the agreement as to the amendment of 
the charter was entered into, witness does not know the reason 
of his absence. 

Also, the answers of William Johnston, of Benjamin John- 
ston, and of Nimrod S. Jarrett, to sets of interrogatories. 
They substantially corroborated the testimony of Love. . 

The jury found for the defendant. The complainant moved 
for a new trial upon the following grounds, to-wit : 

Ist. Because the court erred in allowing the-defendant to 
testify, Edward M. Gault, one of the parties to the contract 
executed at Dalton, on January 22d, 1856, being dead. 

2d. Because the court erred in refusing to charge the jury 
as follows: “When a contract for the sale of land is in writ- 
ing, is fair and just in all its parts, is certain, is for an ade- 
quate consideration and capable of being performed, it is as 
much a matter of course for a court of equity to decree a spe- 
cific performance of it, as it is for a court of law to give dam- 
ages for it in other cases.” 

The motion was overruled, and complainant excepted. 


W. H. Dapney; J. A. R. Hanxs, for plaintiff in error. 
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J.M. Catnoun & Son; L. E. BLECKLEY, by N. J. Ham- 
MOND, for defendant. 


McCay, Judge. 


1. My brother Trippe and myself join with the Chief Jus- 
tice in holding that the death of one of these contractors does 
not exclude Mr. Latimer as a witness. In the first place, the 
party to the suit is a corporation, and the death of one of 
its members is not within either the letter or the spirit of the 
exceptions in the evidence Act of 1866. Nor, as we think, 
does the case, even were the original contractors parties, come 
within the spirit of the exceptions. Here are several of the 
original contractors living who may and do confront Mr. 
Latimer, and the mischief intended to be guarded against by 
the exceptions, does not at all exist. 

2. It has long been the settled rule, both in this country 
and in England, that if a contract for land be in writing and 
be fair in all its parts, certain and for an adequate considera- 
tion, it is as much a matter of course for equity to enforce it 
as it is for a court of law to give damages for it in other cases. 
It is not a question Of discretion. The party seeking redress 
has a right, and it is the duty of a court of equity to enforce 
it by decree. It is only when the contract is unfair or uncer- 
tain, or the price inadequate, that the discretion to refuse 
arises: Code, 3190; See Chance vs. Bell, 20 Georgia, 142, 
where the rule is fully and strongly stated. 

3. In this case the contract is in writing, and whilst there 
is some evidence, to-wit: that of Mr. Latimer, of fraud, yet 
_ we doubt if, under the whole evidence, that had much weight 
with the jury. It seems to us clear that the verdict turned 
on the charge of the court, “that the jury had a discretion to 
decree or refuse to decree specific performance.” The judge 
refused to charge, on request, the principle we have alluded 
to. In the argument here it was admitted that this was the 
rule in the cases it covers. But it was contended that the 
case at bar did not authorize the charge, because the facts 
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showed there was no consideration, or, at best, a very inade- 
quate consideration. It was contended that the Dalton con- 
tract, the foundation of the bill, was without consideration, 
that the land belonged to Latimer at first, and that, in effect, 
this agreement was an agreement to give to the plaintiff three- 
fourths of his own land. The line of argument by whieh 
this strange conclusion is arrived at strikes me with astonish- 
ment. It is based on the assumption that if A has a parcel 
of land and contracts with B, that if he, B, will, at his own 
risk, develope a valuable mine upon it, he, B, may have three- 
fourths of it, the agreement is without consideration. It is 
said the land and all that is on it belongs to A, and that, as 
by such contract,*he only retains one-fourth of it, he gives 
the other three-fourths of it away. But those who reason 
thus forget that the minerals, though there, were hidden, and 
worthless because hidden; that it cost money, labor and risk 
to find them, and that the land gets its real value from the 
finding. There is just as much logic in saying that if one 
should agree to give one-fourth of his land to one who should, 
at his own expense, clear it, this would be a gift. To my 
mind it,is very clear that if I contract with a man to give 
him three-fourths of a tract of land if fie will go upon it and 
lay bare a valuable mine, by his skill, labor and capital, I 
only give a fair quid pro quo. My land is of but little value. 
I am not willing to take the risk of expending money in sink- 
ing shafts, ete, and if I can get a man to take this risk, and 
to expend perhaps three times as much as my land is worth, 
I to run no risk, and he to lose his money if he fails, I may 
do a very good thing for myself. That his skill, labor and 
capital, in fact, do, if he succeeds, render my land more valu- 
able in the market than it was before, is unquestionable, and 
it seems to me absurd to say, if I make such a contract, that 
it is without consideration. 

It is said that in this case it was the express contract that 
Love was to test the land at his own expense. Certainly. 
And it is that very stipulation which makes the consideration, 
or, at least, a large part of it. Love was to run all the risk. 
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Had the agreement been that it was to be at Latimer’s ex- 
pense, Love’s right to remuneration would be only for his 
labor or skill. But just because Love was to bear all the 
expense and take all the risk—just because, if there was a 
failure, Love was to lose his time, labor, skill and money, and 
Latimer to have the land as it was before, just for this reason, 
it would be fair, and just, and reasonable, that if Love should 
succeed, and by his risk and labor and skill, make Latimer’s 
land, with no work or labor of his own, of great value in the 
market, Love should reap a large share of the profits of the 
enterprise. Why should Love and his associates go to work 
to develop Latimer’s land? Why should they spend their 
time, money and skill upon it, if, when the prize was won, 
they were to turn the land over to Latimer, or pay him the 
value of it? Such conduct would be childish, an act of pure 
benevolence, that among business men would be laughed at 
as folly. On the other hand, I doubt if there be a man in 
Georgia who owns a lot of land, supposed to have minerals 
upon it, but which requires an outlay of $2,500 00 to test, 
who would not be glad to give three-fourths of it to one who, 
by his labor, skill and investment upon it, would make it as 
valuable in the market as the Ducktown copper mines. And 
it is equally clear that there are very few men of any expe- 
rience in such things who would be willing to risk $2,500 00 
in testing a lot, even under an agreement to get three-fourths 
of it if the mineral was found. The truth is, that such things 
are so uncertain, that the risk of so large a sum ought to in- 
sure a very large reward upon success. The true rule of di- 
vision between the parties, on equitable principles, by which 
both would get equity, would be that the owner of land 
should have such a share as his investment, to-wit: the value 
of his land before testing, with no risk of the loss of any- 
thing, is proportioned to the time, skill and money spent by 
the other party, with the risk of the loss of all. Whether 
this is one-half, one-fourth, one-tenth, or any other fraction, 
would depend on circumstances, though, ordinarily, one- 
fourth would, in my judgment, be a good share for the land 





SUPREME COURT OF GEORGIA. 





‘The North Georgia Mi ning Com pany vs. Latimer. 








owner. It does not appear positively what the parties sup- 
posed a lot equal to the Ducktown mines would be worth, 
The Love contract fixed, however, upon $50,000 00 as Mr. 
Latimer’s price for the land if it should be equal to those 
mines. And as all parties seem to have agreed that Mr, 
Latimer was entitled to his $50,000.00, and as they also 
agreed the land was worth $300,000 00, it would seem to 
follow that $300,000 00 was what they supposed the land 
had been counted worth at the time the Love contract was 
made, should it turn out equal to Ducktown ; $50,000 00 is 
one-sixth of $300,000 00. And I do not believe there is a 
man in the state who would not be glad to give five-sixths of 
any undeveloped lot to one who should prove it, by a test, at 
his own expense, to be equal to the Ducktown mines. 

When, therefore, these parties met at Dalton, in 1856, it is 
a great mistake to say that this was Latimer’s land. Under 
the contract with Love the plaintiffs had acquired an equita- 
ble interest in it. They had the right, fairly acquired and 
honestly paid for, under a written agreement, to buy it ata 
price to be fixed by its relative value as compared with Duck- 
town. Had there been no Dalton contract, and this been a 
bill to compel the specific performance of the Love contract, 
how would the matter stand? Love was to test the land at 
his own expense. If he found copper he was to have a right 
to buy for $50,000 00, in case he had found a Ducktown, 
and for as much less as the mine should be of less value than 
the Ducktown. The parties would, without the Dalton con- 
tract, have a right to a decree on the payment by the com- 
plainant of a sum bearing the same relation to $50,000 00 as 
this lot bears to Ducktown. When they met at Dalton, the 
very first thing to settle was, what was the value of the new 
discovery as compared with the Ducktown mines? All par- 
ties seem to have agreed that the testing was a success; that 
the plaintiffs, by their skill, labor and expenditure, had de- 
veloped a valuable property out of a lot of land of but trifling 
value. It seems to have been agreed all round that $50,000 00 
was the price to be paid. Why? Because that was the value 
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of the Zand? Evidently not. ‘The very fixing of this price 
shows that they considered it equal to Ducktown, and, so con- 
sidering, that it was worth $300,000 00. Yet, by common 
consent, and by the written agreement with Love, Love and 
his associates had the right to buy for $50,000 00. It follows, 
it seems to me, incontestibly, that they all, including Mr. 
Latimer, recognized that the meaning of his contract with 
Love was, that if a valuable mihe was found Love should 
have the right to buy it for one-sixth of its value; that thus, 
and thus only, was Love to be compensated for his labor, skill 
and risk of the money necessary to test it. 

As I have said, I do not think this an unfair, but a just 
and reasonable contract, one that almost any owner of unde- 
veloped mineral land would be willing to make, and one that 
but few speculators would care to go into on the other side. 
Latimer knew, and ,Love knew, that if a Ducktown mine 
was found $50,000 00 was but a small fraction of its value. 
But they also knew that there were large chances that Love 
would lose his time, his labor and his capital. No one who 
has ever heard or read of the uncertainties of such enterprizes 
can hesitate as to which party, under this Love contract, was 
taking the greatest risk. By the original contract, therefore, 
it is plain that if a mine of value was found Love had a right 
to buy the land at far less than would then be its value, and 
this for the plain reason that in such a case it would be his 
skill, labor and risk of capital that gave it value. 

Assuming that this was the state of the case, how can it be 
said to be unfair to Mr. Latimer? How can it be called a 
foolish contract, or one not founded on an adequate considera- 
tion, if he agreed to take for his $50,000 00 one-fourth of the 
land, or one-fourth of the stock of a company formed by the 
owners of the land? If they were right in their estimate, he 
- got $75,000 00 instead of $50,000 00 for his land; and if 
they were not right in their estimate, he was not entitled to 
$50,000 00. That sum was to be lessened according to the 
failure of the mine to come up to Ducktown. It was only 
on the presumption that the land was worth $300,000 00 that 
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he was to get $50,000 00 for it. It seems to me absurd to 
say that this is not a fair discharge of the Love contract, and 
that, instead of $50,000 00, Mr. Latimer only gets stock, 
which is mere paper, and may be, perhaps, is worth nothing. 
If it be worth nothing, it is because the land is worth nothing. 
He was not, by his contract, to have $50,000 00 at all events, 
but only if the land is equal to Ducktown. If it be equal to 
Ducktown—if it be worth a sum which would entitle him to 
$50,000 00—his one-fourth of the stock is worth $75,000 00, 
True, it is not cash, and perhaps it may be a long time before 
he will get $75,000 Ov for it, but if so, it will be only because 
it is not a Ducktown copper vein—only because he and they 
were mistaken in supposing he was entitled to $50,000 00. 
He gets by the Dalton contract more than his contract with 
Love called for. He gets one-fourth instead of one-sixth of 
the land, and if he saw fit to take his $50,000 00 in stock, 
based upon the same estimate of the value of the land that 
fixed $50,000 00 as his interest in it “after the mine was 
found,” is that unfair? I do not think so, and a jury might 
well think this Dalton contract was a fair and just one, based 
on an adequate consideration, according to the evidence of . 
Mr. Latimer himself. He was the owner of a tract of land 
of but little value, save upon the idea that it contained a cop- 
per mine. It would cost a good deal to test it. As all expe- 
rience proves, money thus spent is generally thrown away, as 
valuable copper lots are very, very scarce. Mr. Love was 
ready to take the risk. He would spend his time, his labor 
and his money. If there was a failure, the loss was to’ be his, 
and his alone. Latimer ran no risk. It was but fair that 
the man who ran the risk should, if successful, get the largest 
share. They fixed Ducktown as the standard. If the test 
was a failure, Mr. Latimer lost nothing ; he still had his land. 
But Love lost, as the proof shows, $2,500 00. On the other 
hand, if a Ducktown mine was the result, Mr. Latimer’s land, 
worth almost nothing before the test, now made him a rich 
man. He got $50,000 00 for it. 

The Dalton contract is based on the assumption that a new 
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Ducktown was found. On that assumption, $300,000 00 is 
low for the land, and $75,000 00 in stock is a fair substitute 
for the $50,000 00. If the stock is not worth the money, it 
is not a Ducktown. Just as much as it falls below Duck- 
town, $50,000 00 is too much for Mr. Latimer’s interest. 
He does not get $50,000 00 for his land in cash, which he was 
to get if it proved a Ducktown; but he does get $75,000 00 
in stock, which is worth $75,000 00 if it isa Ducktown. By 
the very terms of his contract with Love, he was to sell his 
land at a price to be proportioned according to its approach to 
Ducktown. He and they, at Dalton, evidently believed they 
had got a Ducktown, since it was understood that he was en- 
titled to $50,000 00. If he sold at all, some comparison with 
Ducktown was to be made. They all agreed it was equal, 
and fixed $50,000 00 as the price. If they were right, his 
stock is worth more than $50,000 00. If they were not, then 
$50,000 00 is too much. In other words, the Love contract 
is itself dependent on the value of the land, and the Dalton 
contract does nothing but keep up the same idea. Mr. Lat- 
imer, instead of $50,000 00 in cash, was willing to take 

75,000 00 in stock, in a company which had a mine equal to 
Ducktown. If this be so, he is not hurt. If it be not so, 
and the land be worthless, Love and his associates have lost 
more than he has. Asa matter of course, in saying so deci- 
dedly that this was a fair contract, we only give our opinion, 
and the reasons for it. We do not intend to dictate to a jury 
who may think otherwise. We express this opinion because 
the effect of the refusal of the judge to charge as requested 
was, in effect, the expression of a different opinion. 

To conclude, then, upon this point, my brother TripPE 
and I think a jury might well consider that this Dalton trade 
was not only founded on a valuable consideration, but was in 
fact only putting into another form the Love contract which 
nobody pretends was anything but fair and reasonable. 

We think, therefore, the court erred in refusing to charge 
“that it was a matter of course for equity to decree specific 
performance of a contract for the sale of land if it was in 
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writing and was fair and for an adequate consideration,” 
since there was evidence to justify and require it. For this 
reason we think there ought to be a new trial. We do not 
think the jury could, under the evidence, have given much 
weight to the evidence of imposition or fraud in the execution 
of the Dalton contract. It is not a very reasonable story, to say 
the least of it. It is contradicted by everybody else, and it is 
utterly inconsistent with the frequent acts of Latimer in sub- 
sequent ratification and approval of it. As to the variance 
between the corporation as actually got and that agreed upon, 
that is a small matter—more a matter of form than substance— 
and we cannot suppose the verdict was based upon that. Mr, 
Latimer seems always to have been perfectly willing to take 
his $50,000 00 in stock, provided only the stock was worth 
what it would be if they had in fact found a Ducktown ; and 
had they found a purchaser, even at a less rate than $300,000, 
it is quite plain he would have been satisfied with his $75,000 
in stock. 
Judgment reversed. 


TripPE, Judge, concurred, but furnished no written opinion. 


Warner, Chief Justice, dissenting. 


This was a bill filed by the complainant against the de- 
fendant, praying for a specific execution of an alleged contract 
for the sale of a lot of land. The defendant resisted the com- 
plainant’s right to a specific execution of the alleged contract 
on the ground of mistake and fraud in the procurement of it, 
and because the consideration was inadequate. On the trial 
the jury found a verdict for the defendant. A motion was 
made for a new trial on the several grounds set forth in the 
record, which was overruled, and the complainant excepted. 

It appears from the shilenes that what is called the Dalton 
contract was made between the defendant and six other per- 
sons, one of whom was Gault, who was dead at the time of 
the trial. All the parties were corporators, and named in the 
Act of incorporation as such. The other corporators, except 
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Gault, testified as to what took place at the time the Dalton 
contract was executed, which was prior to the act of incorpo- 
ration; and the question is, whether Latimer, the defendant, 
was a competent witness as against the living corporators, — 
Gault being dead. Although one of the joint contractors 
may be dead, still, when they have been all incorporated into 
a body politic, as in this case, and have the legal capacity to 
sue the defendant as a complainant, and as the living corpora- 
tors were competent witnesses against him in favor of the 
complainant, the defendant was also a competent witness to 
confront the living witnesses who were sworn in favor of the 
complainant. To hold otherwise would be contrary to the 
true intent and spirit of the Act of 1866, defining the compe- 
tency of witnesses. The facts of this case do not bring it 
within the exceptions of that Act, and there was no error in 
admitting the defendant to testify against the living parties to 
the contract who were sworn for the complainant. 

There was no error in the refusal of the court to give in charge 
to the jury the first head-note in the case of Chance vs. Beall, 
20 Georgia Reports, 142, as requested, in view of the facts of 
this case, to-wit: ‘ Where a contract for the sale of land is‘in 
writing, is certain and fair in all its parts, is for an adequate 
consideration and capable of being performed, it is, just as 
much a matter of course for a court of equity to decree a spe- 
cific performance of it as it is for a court of law to give dam- 
ages for it in other cases.” This request was properly refused, 
because it did not state that it was discretionary with a court 
of equity to decree a specific performance of the contract as is 
stated in the opinion of the court in that case, and because it 
was not the law applicable to the facts of this case, as declared 
by the 3190th section of the Code, to-wit: “Mere inadequacy 
of price, though not sufficient to rescind a contract, may justify 
the court in refusing to decree a specific performance; so, also, 
any other fact showing the contract to be unfair, or unjust, or 
against good conscience.” 

In looking through the record of this case I find no legél 
errors alleged, except such as are merely colorable for the pur- 
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pose of having the verdict of the jury set aside, on the ground 
that it is contrary to the evidence and the weight of the evi- 
dence. The main object of the plaintiff in error is to get rid 
of the verdict and obtain a new trial, as is generally the case 
with the losing party. In my judgment, the case was fairly 
submitted to the jury under the charge of the court, and I 
cannot say that the verdict was wrong in refusing to decree a 
specific performance of the contract, under the evidence dis- 
closed in the record. The defendant contracted with Love to 
test the lot of land for minerals at his own expense, and if it 
proved to be as valuable for copper ore as the Ducktown 
mines, then the defendant agreed to sell the lot to him for 
$50,000 00. Love tested the lot, said it was valuable for 
copper ore, but never paid or tendered in payment to the de- 
fendant the $50,000 00, or any part thereof. But it is said 
that because Love, with whom the defendant made the con- 
tract, thought proper to associate with him other parties in 
testing the lot, and because those other parties and the defend- 
ant met at Dalton and agreed to form a joint stock company 
and divide the defendant’s land into stock without paying - 
him the $50,000 00, that he has been paid for his land in the 
stock which the joint stock company issued to him. It may 
be true that the defendant received, nominally, more than 
$50,000 00 in the stock of the company for his land, but I 
fail to perceive that he has ever received anything more sub- 
stantial for it than the company’s stock. 

It is claimed by Love and his associates that they have ex- 
pended $2,500 00 in testing the land for minerals, and, there- 
fore, had acquired an interest in the land under the contract 
with the defendant ; whereas, the truth ig, that under the Love 
contract, the land was to be tested at his own risk and expense, 
and if found valuable, he had the right to purchase the land 
of defendant at the price fixed, and agreed either to do so or 
to go off the land, lose his labor, and give possession of it to 
the defendant. The fallacy in the argument for the complain- 
ait consist in the assumption that Love and his associates, 
under the contract with defendant, acquired an interest in his 
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land by expending money in testing it for mineral ore. The 
contract was that Love was to test the land at his own cost, 
with the privilege of purchasing it at $50,000 00, and if he 
did not do so, was to go off the land and lose his labor. It 
is not pretended that Love and his associates have ever paid 
the defendant the $50,000 00, or any part thereof, for his land, 
except in stock, as before stated. If the contract between 
Love and the defendant had been that Love was to test the 
land for mineral ore, and if found valuable, the defendant 
was to convey to him an interest in the land, and Love had 
done so, and expended $2,500 00 in testing it for the benefit 
of himself .and defendant, then he would have had an interest 
in the land; but that was not the contract. Love was to test 
the land at his own expense, with the right to purchase it, if 
found valuable, for the sum of $50,000 00, and the defendant 
was bound to make him a dged when he paid him that amount 
of money for it, and if Love did not do so, he was to go off 
the land and lose his labor in testing it. When the complain- 
ants and defendant met at Dalton and formed the joint stock 
company, the complainants had just about the same interest 
in the defendant’s land, under the Love contract, and the same 
assurance in pretending to claim any interest in it, as a certain 
notorivus character had when he took our Savior up into an 
exceeding high mountain and showed him all the kingdoms 
of the world, and promised to give it all if he would fall 
down and worship him. But the joint stock company was 
formed with a capital stock of $300,000 00, all based on the 
defendant’s land, and nothing else. The stock was divided 
into shares of $10 00 each and distributed amongst the parties, 
the defendant receiving seven thousand five hundred shares 
thereof, in full consideration of the $50,000 00 that was to 
be paid him for his land, under the Love contract. If the 
seven thousand five hundred shares of stock in this joint 
stock company, paid to the defendant for his land, was based 
on any other valuable consideration, either in money or prop- 
erty than the defendant’s own land, it has escaped my obser- 


VoL. 11. 6, 
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vation, and I presume it escaped the observation of the jury 
on the trial of the case. 

In view of the evidence contained in the record, the prac- 
tical effect of the Dalton contract, so far as the payment for 
the defendant’s land is concerned, is very much like the old 
game of “ Heads, J win; tails, you lose.” 

I am of the opinion that the judgment of the court below 
should be affirmed. 


Cuarces Davis et al., plaintiffs in error, vs. JAMES GURLEY, 
defendant in error. 


1, The right of common of pasture on wild lands cannot, in Georgia, be 
founded on the fact that one’s cattle have been pastured on such lands 
for twenty or thirty years. 

2. Judgment in this case reversed, but if the plaintiff will remit $114 00 
from the verdict and judgment thereon, and dismiss his action as to 
the defendants, William Davis, Dine Davis, and William Morgan, the 
judgment shall stand affirmed for the balance of the verdict against the 
defendant, Charles Davis. 


Common of pasturage. Trespass. Before Judge KNnicut. 
Union Superior Court. October Term, 1873. 


James Gurley brought trespass against Charles Davis, Wil- 
liam Davis, Dine Davis and William Morgan, for $5,000 00 
damages, sustained by reason of the erection of a fence by the 
defendants, which excluded the stock of the plaintiff from 
pasturing upon unimproved lands, upon which he claimed 
a prescriptive right of common of pasturage on account of 
thirty years continuous and uninterrupted use of said land for 
such purpose. The second count alleged damages on account 
of the killing of certain stock of the plaintiff. 

The defendants pleaded the general issue. 

The evidence showed that Charles Davis built a fence five 
or six miles long, from Tocoa river to the mountains, on lands 
which he claimed, excluding the stock of the plaintiff from 
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his side of the fence; that plaintiff had pastured his stock 
upon the land for some fifteen or twenty years; that his stock 
had been killed to the amount of about $80 00; that the 
right of pasturage was worth some $50 00 per annum. 

There was some testimony tending to show that Charles 
Davis killed the stock. The circumstances which were claimed 
to connect the other defendants with the alleged trespass were 
so slight that it is not deemed necessary to mention them. 

The jury returned a verdict for the plaintiff for $200 00. 
A motion was made for a new trial, because the verdict was 
contrary to law and the evidence. The motion was overruled, 
and defendants excepted. 

This case was before the Supreme Court at a previous term: 
See 44 Georgia Reports, 582. 


C. J. Weriporn; Marsgaur L. Smita, by Tuomas F. 
GREER, for plaintiffs in error. 


Wier Boyp, for defendant. 


Tripre, Judge. 


1. Damages were given as specially stated in the verdict, 
both for a trespass upon the right of common of pasture claimed 
by the plaintiff, as well as for the killing of plaintiff’s cattle. 
This case was before this court, as reported in 44 Georgia, 
582, when it was held that the plaintiff had not shown any 
right to the common of pasture, for the interference with which 
his action is partly brought. He has not strengthened his 
claim on this point, and we affirm the former decision as to 
this question. We have been urged to decide whether com- 
mon of pasture exists in Georgia, and to declare the law in 
reference thereto. ‘The invitation cannot be accepted, only so 
‘far as to pass on the case before us. We have neither time 
or inclination to volunteer to glean in the fields of almost for- 
gotten lore upon an almost obsolete question—the more espe- 
cially as no aid has been rendered us by reference to a single 
authority. Chancellor Kent says, “the change of manners 
and property, and the condition of society in the country, is 
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so great that the whole of this law of commonage is descend- 
ing fast into oblivion, together with the memory of all the 
talent and learning which were bestowed upon it by the an- 
cient lawyers.” We do not say that such a right cannot or 
does not exist in this state. Doubtless it could be created by 
grant. But we have no hesitation in pronouncing that the 
simple fact that a man’s cattle has pastured on wild lands, 
such as they are in this case, for any length of time, does not 
establish the right. 

2. The verdict was for “$200 00 for killing the cattle and 
depriving stock from the range.” The cattle killed were 
proved to be worth $86 00. No damages could have been 
legally given for a disturbance of any right of pasturage.. 
The verdict was a general verdict for plaintiff and against all 
the defendants. There is no evidence in the record to justify 
the finding, as to killing the cattle, against any of the defend- 
ants except Charles Davis—nothing connecting the other 
three defendants with the killing, either by acts or threats. 
Matthews is not a party, as was stated in the argument. Two 
verdicts have been rendered, and this is the second time the 
case has been brought here for review. In our opinion the 
verdict can be sustained against Charles Davis only by the 
evidence, and that only to the extent of damages for killing 
the cattle. Under the authority given to this court in sec- 
tion 4284 of the Code, we reverse the judgment of the court 
below, and order a new trial, unless the plaintiff will remit from 
his judgment the sum of $114 00, and dismiss the suit as to 
William Davis, Dine Davis and William Morgan. 


Srmonton, Jones & Hatcuer, plaintiffs in error, vs. THE 
LIvERPOOL, LONDON AND GLOBE INSURANCE COMPANY, 
defendant in error. 


1. By the provisions of section 2794 of our Code, contracts of insurance 
must be in writing, and a subsequent agreement to alter such a con- 
tract must also be in writing. 
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2. Where the law requires a contract to be in writing, equity will grant 
relief, if the party complaining has so acted on the parol contract as 
that it would be a fraud upon him to permit the other to deny the con- 
tract. But in such cases, the act must be in pursuance of the contract, 
on the faith of it, and induced by it. 

. When one had a policy of insurance on a stock of goods in a certain 
house, and undertook to remove the goods to another house, and whilst 
actually engaged in such removal was asked (as is alleged) by the agent 
of the company if he desired his policy transferred. The insured re- 
plied, by all means, if necessary, and the agent consented to the remo- 
val, and promised to make the necessary entry on the books. The 
insured, thereupon, continued the removal, took out no new insurance, 
and his goods were subsequently lost by fire: 

Held, that this was not such action on the alleged parol agreement as 
estopped the insurance company from insisting that the contract was 
not in writing. 


Insurance. Equity. Estoppel. Before Judge Hopkins, 
Fulton Superior Court. October Term, 1873. 


Simonton, Jones & Hatcher brought suit against the Liv- 
erpool, London and Globe Insurance Company, alleging sub- 
stantially as follows : 

On January 17th, 1872, plaintiffs paid to Walker & Boyd, 
the agents of the defendant, $40 00 premium, in considera- 
tion of which said agents subsequently delivered to them a 
policy of insurance made by said defendant, dated on the 20th 
of the month aforesaid, whereby said defendant insured plain- 
tiffs against all loss or damage by fire, to the amount of 
$2,000 00, for the period of one year from the date first 
aforesaid, on their stock of tobacco, cigars, ete., contained in- 
the two-story tin roof store, situate on the west side of Peach- 
tree street, between the railroad and Marieita street, in the 
city of Atlanta. On November 25th, 1872, said insured prop- 
erty was destroyed by fire, in plaintiffs’ factory on Ivey street, 
in said city. The property burned was of the value of $40,000. 
The defendant, upon presentation of said policy, refused to 
pay the amount called for therein, because its agents were un- 
able to find on their books, or on said policy, any note or entry 
in writing of the removal of said insured property to plain- 
tiffs’ factory. Plaintiffs aver that the defendant cannot refuse 
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to pay said loss on this ground, for the reason that while they 
were engaged in removing said stock of tobacco, ete., from 
said store to said factory, J. S. Boyd, one of said agents, was 
at or near their said store, and plaintiffs informed him of said 
removal, and to what place. He inquired whether they de- 
sired said policy transferred to their new place of business, 
Plaintiffs stated that if said transfer was necessary, to make it 
by all means. Said agent replied that he would attend to it, 
and would make the necessary transfer of said policy on their 
books. 

From tle day of said removal to the time of said refusal 
to pay, plaintiffs believed that said transfer had been made. 
The office of said agents, at the time of said removal, was 
within fifty feet of said store, and in sight of thesame. They 
were fully cognizant of said removal, and of all the facts at- 
tending the same. Over two months elapsed after the remo- 
val before the fire, and neither during that interval, nor at 
any other time, did said defendant or said agents make any 
objection to said removal. Plaintiffs therefore allege that said 
agents and said defendant, by their acquiescence and silence, 
waived all objections to such removal, and thereby approved 
and consented to the same, and are now consequently estopped 
from setting up such defense. 

A count for damages and attorney’s fees was attached. 

The declaration was subsequently amended by the addition 
of a third count. No material change was made in the case 
already presented. It recited that said agents, in their actings 
and doings in connection with said removal, “acted within the 
scope of their authority as such insurance agents,” and that re- 
lying upon the promise of said agents to make the necessary 
transfer of said policy, they failed to procure other insurance. 

The defendant demurred to the declaration. The demurrer 
was sustained, and plaintiffs excepted. 


Marecentus A. BELL, for plaintiffs in error. 


Ist. Was it competent for said agents verbally to consent 
to said removal: Code, secs, 2794, 3806; 41 Ga. R., 130; 
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6 Vesey, Jr., 349; 8 Ga. R., 540, 1 Hen. Black., 254; 2 
Ibid., 577; 6 T. R., 710; 5 Ibid., 695; 3 Anst., 770; 1 Ga. 
R., 12; 16 Lbid., 410; 25 Ibid., 87. 

2d. Liability may exist on part of insurer without written 
contract: Code, section 2794; 4 Am. R., 716; 19 Howard, 
318; Bouvier’s Ins., 503 ; 8 Georgia Reports, 540; 13 Mass. 
R., 96. 

3d. If the agents had made the transfer or entered the re- 
moval on their books, the policy would have been unques- 
tionably valid: 3 Esp., 121; 1 T. R., 348; 7 Johns. R., 
527; 1 Caines’ R., 60; 8 Ga. R., 540. 

4th. When the corporation has acted on the contract it will 
be presumed that everything necessary to be done has been 
done: 12 Q. B., 1011; 24 Barb., 375; 9 Cal., 453. 

5th. Corporation is bound by the express or implied con- 
tracts of its agents or officers, made in the discharge of their 
official duties, though not authorized to make such contracts : 
7 Cranch, 299; 5 Wheat., 326; 8 Ibid., 338; 16 How., 529; 
14 Peters, 19; 18 B. Mun., 41; 5 Blackf., 156; Story on 
Ag., 52; 8 Pick., 188. 

6th. A corporation is bound by its silence: 23 How., 381; 
Code, sec. 2192; 10 Ga., 362; 13 Ibid., 46; 14 Ibid., 124; 
39 Ibid., 586. 

7th. After receiving the premium the company cannot re- 
pudiate the act under which it was received: 51 IIl., 342; 5 
Amer. R., 70; 41 Georgia Reports, 171, 694; Code, section 
2204. 

8th. Admitting this to be a new contract, still, as it was 
within the scope and authority of the agents, the company 
was liable: 41 Ga. R., 693; Code, secs. 10, 2194; 6 Ga. R., 
166; 7 Ibid., 194; 16 Ibid., 424. 








Jackson & CLARKE, for defendant. 


Ist. Insurance, to cover a stock of goods at a point to which 
it has been removed, must be evidenced in the same manner 
as an original contract: Spitzer vs. St. Marks Insurance Com- 
pany, 6 Duer, 6; Boynton & Clinton vs, Essex Mutual In- 
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surance Company, 16 Barbour, 258; Lycoming Insurance 
Company vs. Updegraff, 40 Penn., 312. 

2d. A contract of insurance, under the law of Georgia, 
must be in writing: Code, sec. 2794; Spitzer vs. St. Marks 
Insurance Company, supra. 

3d. “Contained in” not words of description, but of re- 
striction of liability: Annapolis R. Company vs. Baltimore 
Fire Insurance Company, 3 Amer. R., 112. 

4th. Notice of alienation, parol proof inadmissible to show: 
Loring vs. Man. Insurance Company, 8 Gray, 28. 

5th. Knowledge of agent is not notice to him: Forbes vs. 
Agawam Insurance Company, 9 Cush., 473. 

6th. The first declaration is upon a contract. The count 
added as an amendment is upon a tort. They cannot be joined: 
Code, sec. 3261. 


McCay, Judge. 


1. Our Code requires, in express terms, that all contracts 
of insurance must be in writing: Code, (1873,) section 2794. 
At common law this was not so: Flanders on Insurance, 63; 
and many of the expressions in the cases, and, indeed, many 
of the cases themselves, are to be considered in view of the 
fact that the common law did not require such contracts to be 
in writing. A written contract not required by law to be in 
writing might always be, subsequent to its making, altered or 
modified by a new parol contract based on a consideration. 
But if the law require the insurance contract to be written, it 
would seem to follow, as a matter of course, that any altera- 
tion of it must also be in writing, since at last every altera- 
tion is a new insurance contract, which, by the express terms 
of the statute, must be in writing: Lycoming Insurance Com- 
pany vs. Updegraff, 40 Pennsylvania, 312; 16 Barbour, 258. 

2. The only ground upon which the plaintiffs can stand is 
that of performance on their part, or estoppel. Equity will 
not allow the statute of frauds to be used as an instrument of 
fraud, and will decree specific performance or hold the ma- 
ker of a parol contract estopped from denying it when the 
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other party, by virtue of it, and under and in pursuance of 
it, has so far acted as that it would be aiding in a fraud to 
permit the contract to be repudiated. And what equity would 
do, our courts of law, under proper allegations, will also do. 

3. What then do the plaintiffs allege: That having a pol- 
icy of insurance on their stock of goods in a certain house on 
a certain street in Atlanta, they concluded to femove them to a 
different house in a different place in the city; that they had 
actually commenced moving, and while engaged in so doing, 
one of the defendant’s agents, noticing, asked them what they 
were doing, and notified them that the removal would vitiate 
the policy, unless they desired it continued, and the company 
agreed to it; that they, the plaintiffs, said they certainly did 
desire it, and that the agent said the company would agree, and 
that he, the agent, would fix it ppon the books accordingly. 
The plaintiffs then allege that, relying upon this, they removed 
the goods, took out no new policy, supposing they were duly 
insured at their new place; that their house took fire, their goods 
were lost, and that the company refuses to pay. Might not any 
man say this who trusted to a parol contract? What did the 
plaintiffs do but rely upon it. They would have removed their 
goods without the parol statement of the agent. They were in 
the act of removing them—had them partly removed—when it 
is charged to have been made. The most that they charge to 
to have done, in pursuance of the parol agreement, is, that they 
failed to take out a new policy, trusting, as they did, that their 
old one had, by the parol agreement of the agent, been altered. 
It will be noticed that they paid no money. They simply trusted 
to the parol agreement and failed to take out another policy. 
Was this, in any sense, a part performance? Was this taking a 
new position by virtue of the contract, in fulfillment of their 
part of it, so as that it brings them within the rule we have 
spoken of? We think not. 

Suppose I contract by parol for a man’s land, and trusting 
to the contract he buys another’s land. Suppose a man agree, 
by parol, to pay me the debt of another, and I make arrange- 
ments to use the money, and am damaged by my failure to 
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get it? Neither of these is within the rule. The act done 
must be in performance of and in pursuance of the parol con- 
tract. The contract, it must be remembered, is void at law, 
and is only enforced because the courts of equity have, for the 
prevention of fraud, set up certain defined exceptions to the 
statute in which they will grant relief: See Code, 1951, 3187; 
Browne on Frauds, section 457; Roberts on Frauds, 138 ; 
Buckmaster vs. Harrop, 7 Vesey, 341. The case presented 
in this declaration comes within none of the rules laid down 
for relief. It is the simple case of a man, satisfied with a 
parol agreement, doing nothing, and every man who has 
made by parol a contract which, under the law, must be in 
writing, might defeat the statute in the same way by insisting 
that, relying on it, he had done, or failed to do, this or that. 
To make out a case, as we understand the law, the party 
seeking to set up a parol contract, which the law requires to 
be in writing, must show that he has done some act in per- 
formance of the contract upon his side, which act of perform- 
ance has put him in a new position, so as that it would bea 
fraud upon him to.permit the other party who has accepted 
this: part performance to repudiate it. Browne on Frauds, 
section 457. We think, too, that there was very little in the 
language of the agreement to justify the confidence alleged in 
the declaration. The words are consistent with an under- 
standing on his part that as the policy required, they should 
bring their policy to the office where the entry of agreement 
would be made. We think the plaintiff was very neglectful 
if he tells the truth of the matter in his writ. No prudent 
man, with a policy of insurance on goods in one house, would 
be content to risk them in another, with nothing but a state- 
ment, on the street from an agent, that the company would 
consent to the removal. 
Judgment affirmed. 
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Donatp McPHEE, plaintiff in error, vs. GUTHRIE & Com- 
PANY, defendants in error. 


On January 24th, 1867, S. executed his mortgage deed upon a lot in the 
city of Atlanta to G., to secure the payment of a promissory note for 
$2,822 50. ‘The mortgage was foreclosed, and the execution issuing 
therefrom levied upon the property mortgaged. After the foreclo- 
sure, S. had said lot set apart to him as a homestead under the act 
of 1868, and, with the approval of the ordinary, as required by said 
act, sold the same to M. for $1,750 00, the value of the lot. M., un- 
der the decisions of a majority of this Court, believing his title good, 
placed improvements on said lot to the value of $2,500 00. He claimed 
the property, and filed an equitable plea, praying that he might be 
allowed the value of his improvements, the Supreme Court of the Uni- 
ted States having declared the act of 1868 unconstitutional as against 
contracts existing before its date : 

Held, that the entire property with improvements should be sold, and the 
value of the lot at the time of the sale to the claimant, with interest 
thereon, paid to the mortgage fi. fa., aud the balance to the claimant. 


Mortgage. Claim. Equity. Improvements. Before E. 
N. Broy es, Judge pro hae vice. Fulton Superior Court. 
April Term, 1873. 


For the facts of this case, see the decision. 


Cotiier, Mynatr & Coie, for plaintiff in error. 

The court erred in sustaining demurrer to claimant’s equi- 
table plea. Claimant being an innocent purchaser, without no- 
tice, in good faith, having placed on the premises valuable per- 
manent improvements, was entitled to payment therefor out of 
the proceeds of the sale of said property: Bright vs. Boyd, 1 
Story’s reports, 478; same case in 2 Story’s reports, 605; 
Wormly et al. vs. Wormly et al, 1 Brock, 331; same case in 
8 Wheaton, 421. Plaintiff in fi. fa. entitled to lien on the 
property as it existed at the time the mortgage was executed : 
Chisholm vs. Chittenden, 45 Ga., 213; 4 Kent, 68; Powell 
et al. vs. Morrison & Brimfield Manufacturing Co., 3 Mason 
reports, 347; 3 Parson on Cont., 222, 223. 
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L. J. GARTRELL; JAcKson & CLARKE, for defendant. 

Every material point involved in this case arises upon the 
equitable defense set up by the claimant. Did the court err 
in sustaining the demurrer to this equitable plea? The reply 
depends upon three leading propositions which may be stated 
as follows: Ist. Can a bona fide purchaser, without notice, 
claim compensation for the value of improvements made by 
him as against the true owner, where he is not sought to be 
made liable for mesne profits? 2d. Does a mortgagee stand 
in any different position from the true owner? 3d. Is the 
claimant, under the facts set up in his equitable defense, a 

bona fide purchaser without notice? 4th. Admitting claim- 
ant to be a bona fide purchaser, and admitting that such a 
purchaser would be entitled to compensation for improve- 
ments, does he make such a case by his equitable defense as 
would entitle him to a decree? To recur to the first propo- 
sition : 

Ist. Can a bona fide purchaser without notice, claim com- 
pensation for the value of improvements made by him as 
against the true owner, where he is not sought to be made 
liable for mesne profit? Sugden on Vendors, p. 1029, sec. 
57; Green vs. Biddle, 8 Wheaton, 1. This case decides the 
following principles: 1st. Value of improvements allowed in 
favor of bona fide purchaser without notice, only against 
mesne profits. 2d. This privilege only allowed where the 
owner of the true title is the movant: Code, section 2855; 
2 Story’s Eq. Ju., section 799,(5) section 1238. This case comes 
within neither of the above classes. The value of the im- 
provements is not sought out of the mesne profits, nor is the 
owner of the true title the movant. 

2d. If, then, equity would not interfere in behalf of the 
purchaser as against the true owner, seeking to recover pos- 
session of his property, does not the case of a holder of a 
mortgage demanding his money and not the land, present 
stronger reasons against the intervention of equitable jurisdic- 
tion? Hughes vs. Edwards, 9 Wheaton, 489. Though the 
purchasers in this case are referred to as having constructive 





ATLANTA, JANUARY TERM, 1874. 85 


McPhee vs. Guthrie & Company. 





notice from the registry of the mortgage, yet, in fact, they 
honestly believed their title to be paramount. A mortgagee 
eannot be delayed by contest between different purchasers of 
mortgaged property as to proportion of liability: Ibid. ; 
Childs vs. Dolan, 5 Allen, 319. 

3d. Is the claimant, under the facts set up in his equitable 
defense, a bona fide purchaser without notice? If he is not, 
he has not even a pretext to sustain his equitable defense. 
We submit that every necessary attribute to make him the 
favorite child of a court of equity is wanting. He purchased 
the property in controversy not only whilst there was a mort- 
gage on it of record, but whilst the execution issuing upon 
the foreclosure was levied thereon. The same day that the 
conveyance to the claimant was executed a quit-claim deed 
was made by Ball to Sells. He had notice from the registry, 
the lis pendens, and the levy. But it is replied that the su- 
preme court of Georgia had held the homestead provision of 
the constitution of 1868 and the act of 1868, constitutional, 
and that, therefore, under these decisions he should be pro- 
tected. In Green vs. Biddle, 8 Wheaton, 1, the purchasers 
bought and improved their lands under acts of Kentucky of 
1797 and 1812, which were sustained by the supreme court 
of the state as constitutional, yet, upon the supreme court of 
the United States holding to the contrary, they lost their 
ameliorations. Under the decision in Gunn vs. Barry, 15 
Wallace, this constitutional provision and act never had any 
vitality. In Chapman vs, Akin, 39 Georgia, 350, and in 
Battle vs. Shivers, 39 Ibid., 415, 416, 417, 420, it is held that 
rights can never be acquired under an unconstitutional law. 
How similar is the case of Henderson vs, Casey, 11 Sergeant 
and Rawle, 10, to that presented by this equitable defense ? 
The language of the court is nearly as strong as that of this 
court in Battle vs. Shivers. The present Chief Justice dis- 
sented from all of the decisions now appealed to for the pro- 
tection of claimant. 
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Warner, Chief Justice. 


On the 24th day of January, 1867, Holmes Sells executed 
his mortgage deed to Guthrie & Company upon a city lot in 
the city of Atlanta, to secure the payment of a promissory 
note for the sum of $2,822 50, bearing even date with said 
mortgage, and due sixty days after date. The mortgage was 
duly recorded, foréelosed and levied on the city lot described 
therein, and claimed by Donald McPhee. It appears from 
the evidence in the record that, subsequent to the execution of 
the mortgage, the city lot was assigned and set apart to Sells, 
the mortgagor, as a homestead, for the benefit of himself and 
family ; that afterwards, on the 19th of April, 1870, Sells and 
his wife, with the consent of the ordinary, conveyed the lot 
by deed to the claimant, for the consideration of $1,750 00 - 
paid by him. The claimant filed an equitable defense, in the 
nature of a bill in equity, in accordance with the practice of 
our courts under the provisions of the Code, in which he al- 
leged, in substance, that the property had been set apart as a 
homestead for Sells and family, and that he purchased it in 
good faith, and paid therefor the aforesaid sum of $1,750 00, 
believing that he was getting a good title to the same, and 
had no notice of any incumbrance on the land, or of anything 
that impugned or cast suspicion on the title to the same; that 
being such innocent purchaser, he proceeded to improve said 
lot, and erected thereon a substantial brick store-house, at a 
cost of $2,500 00, and to that extent the property has been 
inereased in value; that at the time he purchased the lot, it 
was not worth more than the sum he paid for it, but is now 
worth $4,000 00. The claimant prays that if said property, 
on the trial of the claim case, shall be found subject to the 
plaintitis’ fi. fa., he may have a decree that, upon the sale of 
the property, he be paid out of the proceeds thereof the said 
sum of $2,500 00, the value of the improvements put on said 
property since he purchased it, and such other relief as the 
justice and equity of his case may require. The plaintiffs 
demurred generally to this equitable defense set up by the 
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claimant, which demurrer was sustained by the court, and the 
claimant excepted. The case then proceeded to trial, and the 
jury, under the charge of the court, returned a verdict finding 
the property subject. A motion was made for a new trial, 
which was overruled, and the claimant excepted. 

The main question in this case is involved in the demurrer 
to the claimant’s equitable defense. The pleadings present a 
new and important question, growing out of the unconstitu- 
tional legislation of the state in relation to the granting of 
homesteads affecting past contracts. That the homestead as- 
signed and set apart to Sells and his family is void, as against 
the plaintiffs’ mortgage lien on the property covered by the 
mortgage, there is no doubt; but the question is, whether the 
improvements put on the property by the claimant, under the 
facts and circumstances as alleged, are subject to be sold in 
satisfaction of the plaintiffs’ mortgage debt, and has a court 
of equity in this state jurisdiction to grant the relief prayed 
for in this case? The mortgagees had a vested right in their 
mortgage lien on the property covered by the mortgage to 
have it sold for the payment of their debt, and they could not 
be deprived of that right without just compensation, and the 
property vested in their debtor as his homestead ; that would 
be practically taking one man’s property and giving it to an- 
other. So, on the other hand, if the plaintiffs should be al- 
lowed to have the claimant’s improvements put on the land 
after he had purchased it in good faith, sold and the proceeds 
thereof appropriated to the payment of their debt, that would 
also be taking the claimant’s property and giving it to the 
plaintiffs. They never gave credit to Sells, their debtor, on 
the faith of the improvements put on the land by the claimant 
after he purchased it. It is neither equitable or just that the 
plaintiffs should be allowed to appropriate the value of the 
improvements put on the land by the claimant to the payment 
of their debt, when no credit was given to their debtor upon 
the faith thereof. What equitable claim have the plaintiffs to 
have their debt paid out of the value of the improvements 
put on the lot by the claimant after the date of their mort- 
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gage, and after his purchase of it, under the cireumstances as 
alleged by the claimant? But it is said that, admitting all 
that the claimant alleges to be true, still, a court of equity has 
no jurisdiction to grant the relief prayed for, because the 
plaintiffs, by their mortgage lien, were entitled, under the 
law, to have all of the land covered by the mortgage, as well 
that which is now on it as that which is under it, sold for the 
payment of their debt, including the improvements. 

It will be noticed, however, that under our law the plain- 
tiffs, as mortgagees, have no title to the mortgaged property. 
‘A mortgage in this state is only a security for a debt, and 
passes no title: Code, 1954. But is it true that if the plain- 
tiffs had the legal title to the lot of land, and were seeking to 
recover the possession of it from the claimant by a suit at law, 
under the facts of this case, that he could not set off the value 
of his improvements against their claim for the mesne profits 
of the land? The 2906th section of the Code declares, that 
against a claim for mesne profits, the value of improvements 
made by one bona fide in possession under a claim of right, is 
a proper subject matter of set off. It is also provided by the 
3468th section of the Code, that a trespasser cannot set off 
improvements in an action brought for mesne profits, except 
where the value of the premises has been increased by the 
repairs or improvements which have been made. In that 
case the jury may take into consideration the improvements 
or repairs, and diminish the profits by that amount, but not 
below the sum which the premises would have been worth 
without such improvements or repairs. It is true, the plain- 
tiffs are not seeking to recover mesne profits for the use of the 
land, but they are seeking to subject the improvements put 
on the land by the claimant, to the payment of their mort- 
gage debt, and these sections of the Code are cited for the 
purpose of showing what is the declared policy of our law in 
regard to improvements made on land as against the claim of 
one who has the legal title to it, even as against a trespasser. 

The equitable right of a trespasser to be allowed the value 
of his improvements made on the land where the value of the 
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premises has been increased thereby, is clearly recognized by 
our law, as well as where improvements have been made by 
one acting in good faith under a claim of right, as in this 
case. But this is not a new principle introduced -into our 
Code; it was a principle recognized by courts of equity in 
England long anterior to 1776. In looking into Viner’s 
Abridgement, (volume XVIII, new edition, 124,) we find two 
cases reported in which purchasers were allowed compensation 
for improvements, one of which was made without notice of 
any incumbrance, the other with notice. In the case of Pe- 
terson vs. Hickman, “the husband made a lease of the wife’s 
land to one who was ignorant of the defeasible title; the 
lessee built upon the land, and was at great charge thereon. 
The husband died, and the wife avoided the lease of the land, 
but was compelled, in equity, to yield a recompense for the 
building and bettering of the land, for it was so much the 
better worth unto her.” In Wally vs. Whaley, “A purchaser 
who, before his purchase money paid, or deeds executed, 
(though not before his contract made,) had notice of a prior 
settlement, was ordered to be allowed what he had laid out 
in lasting improvements upon the tenements, though made 
pending the suit.” Equity, as defined by Grotius, and recog- 
nized by Blackstone, is the correction of that wherein the law, 
by reason of its universality, is deficient. Equity jurisdiction 
is established and allowed in this state for the protection and 
relief of parties, where, from any peculiar circumstances, the 
operation of the general rules of law would be deficient in 
protecting from anticipated wrong, or relieving for injuries 
done: Code, 3081. It is true, as a general rule, that equity 
follows the law, that is to say, a court of equity would be as 
much beund by a positive statute of the state as a court of 
law would be. In the language of our Code, equity is ancil- 
lary, not antagonistic, to the law, hence, equity follows the 
law where the rule of law is applicable, and the analogy of 
the law, where no rule is directly applicable: Code, 3083. 
Now, there is no rule of law, of which we are advised, directly 
applicable to the claimant’s claim to be paid for the value of 
VoL, LI. 7, 
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his improvements put on the land, under the facts of this case, 
and therefore we must follow the analogy of the law in pro- 
tecting his unquestioned equitable rights. 

We have already shown, by the seetions of the Code before 
cited, what is the policy of the law as to making compensa- 
tion for improvements made on land in a suit by the party 
having the legal title, when such improvements have increased 
the value of the premises, even in the case of a trespasser. 
The claimant in this case was not a trespasser. He purchased 
the lot in good faith, and went into the possession of it under 
color of law and claim of right. He was not a mere wrong- 
doer in taking possession of the lot and putting the improve- 
ments thereon, and it would seem that the plaintiffs should be 
contented with making him lose the original purchase money 
paid for the lot, by the sale of it for their benefit, without 
seeking to take from him the value of his improvements, and 
have the same appropriated to the payment of their debt, to 
which they have no just or equitable claim. But we enter- 
tain no doubt as to the jurisdiction of a court of equity in 
this state to protect the claimant as to the value of his im- 
provements, on the statement of facts disclosed in the record, 
and the court below erred in sustaining the demurrer to the 
claimant’s equitable defense. The law, by reason of its uni- 
versality, is deficient to reach the justice and -equity of this 
ease, in view of its peculiar circumstances. 

In our judgment, the court below should decree a sale of 
the mortgaged property, and that the plaintiffs in the moft- 
gage fi. fa. be first paid the proven value of the property 
covered by the mortgage at the time of the purchase of the 
same by the claimant, exclusive of the claimant’s improve- 
ments, with interest on that proven value from the date of 
such purchase up to the day of sale, and that the claimant be 
allowed to receive out of the proceeds of said sale the proven 
value of his substantial improvements put on the lot, provi- 
ded the property shall sell for enough to pay both; but if not, 
the pluintiffs to be first paid the proven value of the property 
covered by the mortgage at the date of the purchase afore- 
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said, exclusive of the improvements, with interest as before 


stated. 
Let the judgment of the court below be reversed. 


Earrty W. Turasuer, plaintiff in error, vs. BARTon H. 
Overby et al., defendants in error. 


1. When a bill was filed to enforce an award, and the defendant set up 
that the award was the result of a mistake on the part of the arbitra- 
tors, setting out in his answer the evidence introduced at the hearing, 
and the plaintiff replied that there was other evidence before the arbi- 
trators: 

Held, that whether such evidence was in fact before the arbitrators, was 
a question of fact for the jury. 

2. If, upon an examination of a brief of the evidence upon which an 
award is founded, and upon a hearing of the testimony of the arbitra- 
tors, it appears that the award is founded upon a mistake upon a ma- 
terial point, as that a certain item of an account has been twice charged 
against one of the parties, the award should be set aside and the jury 
proceed to decree as to the real rights of the parties. 


Award. Evidence. Jury. Practice in the Supericr Court. 
Before Judge BARTLErT. Morgan Superior Court. Septem- 
ber Adjourned Term, 1873. 


This is the second time this case has been before the su- 
preme court: See 47 Georgia Reports, 10. 

Barton H. and Nicholas Overby filed their bill against 
Early W. Thrasher for the specific performance of an award, 
alleged to have been rendered upon an arbitration between 
them. The defendant pleaded, as objections to the decree 
prayed for, that the award was contrary to the evidence, fraud 
in one of the arbitrators, and mistake in all, setting forth what 
he claimed to be was all the evidence.produced. Upon read- 
ing this testimony, he moved the court to set aside the award, 
upon the ground that it was contrary to the evidence. Com- 
plainants insisted that there were two pieces of documentary 
evidence before the arbitrators not set forth in defendant’s 
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brief of the testimony. This the defendant denied. The 
court caused evidence to be introduced before it upon this 
point, and held with the complainants. The defendant then 
amended his plea by alleging that such documentary evidence 
was before said arbitrators without his knowledge or consent, 
and prayed that the award might be set aside on that ground. 
The court held that this presented a question which it alone 
could determine, and refused to allow the issue to. be submit- 
ted to a jury. This branch of the case was also decided 
against defendant. 

The jury found for the complainants. The defendant moved 
for a new trial upon several grounds, and amongst them, be- 
cause the court erred in refusing to submit the question as to 
said documentary evidence having been before the arbitrators, 
to the jury, and because the verdict was contrary to the evi- 
dence. The motion was overruled, and defendant excepted. 

For the remaining facts, see the opinion. 


THRASHER & THRASHER; BitLurs & Brosston, for 
? ’ 
plaintiff in error.. 


A. G. & F. C. Foster, for defendant. 


” 


McCay, Judge. 


1. When a submission and an award, and the evidence on 
which the award was mae, are before a court, it is simply a 
question of law tvhether the award is or is not legal. But if 
there be a dispute as to what was the proof, it is obviously a 
question of fact to determine which is right. We think, 
therefore, the judge, in this case, should have left it to the 
jury to determine what was the truth as to this dispute of 
fact, provided that, in the judgment of the judge, it was ma- 
terial. When the case was before the jury the duty of the 
jury was to inquire, was the evidence before the arbitrators or 
not? Ifso, ought the award to stand or not? If not, what, 
according to the evidence, is the true right of the parties? 

2. So far as we have been able to get at the truth of this 
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case, from the record, we are clear there has been some mis- 
take in this award. Mr. Foster and Judge Reese both say the 
Winship memoranda were used as evidence. Judge Reese says, 
as the basis of a general account, and Mr. Foster says the 
amount received from Winship did not appear in the defend- 
ant’s returns. Now, if this be so, it is plain that this whole 
amount received from Winship was charged twice against the 
defendant, for it is very apparent that he did return to the or- 
dinary the several sums he got from Winship. He returned 
each ward’s share, in his return for that ward, which was pro- 
per, whilst the Winship memoranda has it together. It is 
strange that men generally so accurate and observant as these 
intelligent lawyers, should. have made so gross a mistake, but 
unless the record is grossly deficient or false, as we have it, it 
seems to us incontestible that this mistake must have taken 
place. If no allowance at all is made to the guardian for any 
of his investments, the amount found (if this double charge 
is left out) is too large. The most of the money was Confed- 
erate currency, and he has paid the wards considerable sums, 
since the war, in Federal currency. Whilst we would care- 
fully watch to prevent guardians: from wasting the estates of 
ia wards, and hold them to a strict account, yet we must al- 
yays keep right and justice in our mind. 

As this record presents this case we think, if this ovtdines 
was before the arbitrators and they acted upon it, they have 
made a mistake. They have charged Thrasher twice with 
the amount received from Winship. 

Judgment reversed. 


WittrAm U. GARRARD, executor, plaintiff in error, vs. 
CHARLES J. Morrett, defendant in error. 


Where money is brought into court under an execution issued upon a 
judgment against a garnishee, the oldest judgment agaiust the defend- 
ant takes the fund, 
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Garnishment. Judgments. Before Judge JAMES Joun- 
son. Muscogee Superior Court. May Term, 1873. 


For the facts of this case, see the decision. 


Peasopy & Brannon; Louis F. GarrArp, for plaintiff 
in error. 


BLANpDForD & CrawrorpD, for defendant. 


Warner, Chief Justice. 


Moffett ruled Mahaffy, as constable, to show cause why he 
should not pay over to him the amount of money in his hands, 
collected on two executions issued in his favor against Sauls- 
bury. The constable showed for cause that the executions 
were obtained against Saulsbury, as garnishee of J. T. Thweatt, 
and that Garrard, executor, ete., had placed in his hands an 
execution against J. T. and R. R. Thweatt, issued on a judg- 
ment of older date than the judgments obtained against Sauls- 
bury, the garnishee of J.T. Thweatt. Garrard, executor, was 
made. a party to the proceeding before the superior court. 
The court decided that the money in the constable’s hands 
should be paid to the executions issued on the garnishment 
judgments against Saulsbury, and not to the execution in favor 
of Garrard, issued on the common law judgment of older date 
against the Thweatts, to which decision Garrard excepted. 

In our judgment, this decision of the court was error: 
Code, section 3545 ; Shorter vs. Wimble & Company, 41 Geor- 
gia Reports, 691. 

Let the judgment of the court below be reversed. 





ATLANTA, JANUARY TERM, 1874, 95 


The Liverpool, ete.. Insurance Company vs. Creighton. 
p pany g£ 





THE Liverpoon, Lonpon AND GLOBE INSURANCE Com- 
PANY, plaintiff in error, vs. J. H. & W. Creiauton, de- 
fendants in error. 


1. An indorsement, amongst others, on a fire insurance policy, stating 
that in case of a difference of opinion as to the amount of loss or dam- 
age, such difference shall be submitted to arbitration, (although such 
indorsements are referred to in the body of the policy, ) does not bar the 
insured of his right of action without such submission, unless the same 
is stipulated to be a condition precedent to his right to resort to the 
courts, or as the only mode by which the loss or damage is to be as- 
certained, or by which the liability of the company can be fixed. 

2. But if one of the conditions so indorsed and referred to, be that the 
insurer is not liable for loss or damage by theft, at or after any fire, 
such stipulation is binding on the insured. 

3. The evidence does not show that the goods and the store in which 
they were placed, were so taken possessjon and control of by the com- 
pany or its authori.y, as to make it liable for the theft which is charged 
to have been committed. 

4. Under the evidence, it was no abuse of discretion by the court in re- 
fusing a new trial on the ground that the goods were removed from 
the house in which they were kept without any necessity therefor. 

5. Judgment is reversed and a new trial granted, with the privilege to 
defendants in error to write from the verdict and judgment the sum of 
$2,261 60, and upon the same being done, the judgment for the re- 
mainder shall stand affirmed. 


Insurance. Conditions. Before Judge ScHLEY. Chatham 
Superior Court. January Term, 1873. 


J.H. & W. Creighton instituted suit against the Liverpool, 
London and Globe Insurance Company on two policies of in- 
surance, one for $10,000 00, and the other for $5,000 00, 
claiming as due them for damage by fire, and from said de- 
fendant’s having taken possession of the insured property at 
said fire, and having failed to return the same, $7,131 76, be- 
sides interest. 

The defendant pleaded as follows: 

Ist. That said contracts of insurance were made subject to 
certain conditions and stipulations indorsed on each of said 
policies, one of which was, “that in case of difference of 
opinion as to the amount of loss or damage, such difference 
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shall be submitted to the judgment of two disinterested and 
competent men, and mutually chosen, (who, in case of disa- 
greement, shall select a third,) whose award shall be conclu- 
sive and binding upon both parties.” That subsequent to 
the alleged loss, to-wit: on March 13th, 1871, there being a 
difference of opinion between the plaintiffs and the defendant 
as to the amount of the loss, the defendant offered to comply 
with said condition, and requested the plaintiffs so to do, 
which they refused. 

2d. That the plaintiffs only suffered a loss by fire to the 
amount of $1,099 14, which the defendant has always been 
ready and willing to pay. ; 

The following evidence was introduced for the plaintiffs: 


Ist. J. H. CreicutTon, sworn: Witness is one of the 
plaintiffs. Kept a store at 174 Bay street, when the fire oc- 
eurred in that block, February 27th, 1871. The day after 
the fire, found the key of the store in the possession of J. E. 
Johnston & Company, agents of the defendant. Witness 
could not get into the store until they opened it and let him 
in. Found goods in the store in dreadful condition. An 
estimate of loss was then made under agreement with Mr. 
Mims, one of the firm of J. E. Johnston & Company; he 
proposed that the goods should be arranged for examination 
by our clerks and others that he might send, at the expense of 
his office; this was done and paid for by him; a large amount 
of goods was found to be missing. An inventory of goods 
saved was taken, which amounted to $10,953 62. Foreign 
imported goods and domestic goods were kept separate on the 
books, because the Savannah house was allowed a bonus on 
foreign goods of twenty-five per cent., and this was therefore 
added to the invoice price in estimating the value of goods in 
store. The amount of goods in store before the fire, as ap- 
peared by the books, was $15,493 29; had received $37,804 61 
in all up to the time of the fire; had sold $25,711 91; then 
deduct $18,000 00 and $4,539 00 would be the amount of 
goods missing. The damage to the goods saved was about 
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fifty per cent., though we did not claim that amount; we claimed 
twenty-five per cent., equal to $2,738 40; after the statement had 
been. made out it was found that a further deduction $140 31 
should be made from the amount claimed on account of goods 
sold which did not appear on the books; the defendant offered 
to pay in full settlement about $2,500 00. When I found 
there was no, prospect of a satisfactory settlement, I made out 
a sworn statement and left it at the office of the agents of the 
defendant; there was no dispute about the quality of goods 
in the store after the fire. The foreign goods kept by plain- 
tiffs were of the best quality; domestic goods were such as are 
commonly found in Savannah, The invoice book and journal 
of plaintiffs presented to witness and identified by him. 

Cross-examined: Hugh Creighton, one of the original firm, 
died in the fall of 1871; at the time of the fire my residence 
was seven miles from Savannah, where [ went every night: 
Neither of the partners resided in the city ; I heard of the fire 
next morning from Dixon, who went out to inform me, and I 
returned with him ; I had to go to the office of the agents of 
the company to get the key of the store; I saw the key that 
morning, for the first time after the fire, in the hands of a man 
in their employ; I staid until one or two o’clock; they had 
commenced to put the goods in order: Dixon, Wilson and 
Catherwood were employed by the defendant to assist in put- 
ting the goods in order; don’t know -who else the defendant 
employed ; never went back to the store until the goods were 
arranged; was absent from the city several days; Dixon came 
out to let me know when the work was done; some of the 
goods were received from the police barracks that had been 
captured when stolen; the goods found in the store had been 
damaged in carrying them out in the streets. None were 
burned and none wet, but they were dirty, trampled on and 
tossed about; the store was not burned. The defendant of- 
fered arbitration about damage—before inventory taken they 
agreed to pay for ‘lost goods; after all the goods were fixed 
up, and it was found that the missing would amount to $4,000 
or more, they declined to pay. 





SUPREME COURT OF GEORGIA. 


The Liverpool, ete., Insurance Company vs. Creighton. 





2d. Jonn Y. Dixon sworn: The fire occurred about eleven 
o'clock at night ; I went promptly to it; our store was the sixth 
or seventh from that on fire; almost an entire block between; 
the fire finally extended to the store next to ours; I was clerk, 
salesman, general manager, etc., for plaintiffs; I opened the 
store, saw Daniels, clerk of the insurance agents, come in great 
haste; he said, “the company has a risk of $15,000 00; is 
Creighton about?” I asked him if he represented the agents, 
and he said yes, and asked what I thought about it; he then 
said these goods ought to be removed; I replied that I would 
agree to any thing he said, that I would be subject to his orders ; 
the store was then opened, and he went in and took charge; I 
went in, also, at the same time; several others went in, and in a 
few minutes they commenced to move the goods; a good many 
volunteered to help move them; I helped myself, and sent 
Wilson and Catherwood to help; almost all the goods were 
removed. On receipt of a message, through an officer of po- 
lice, said to be from General Johnston, one of the agents of 
the defendant, the doors were closed and the moving of goods 
stopped; some of the goods moved were put in a pile in front 
of the store by a tree, but there were many exceptions to the 
rule; I saw Mims the next day; I did not have control of 
the keys again for nearly two weeks; believe McNulty had 
the keys from the time he was employed to assist in making 
inventory; two or three parties were employed by Mims to 
fix up goods; Mims paid expenses of all this; Mims was one 


of the firm of J. E. Johnston & Company, defendant’s agents. , 


Foreign goods had a bonus in our favor of twenty-five per 
cent.; the defendant required the inventory to be taken to 
ascertain what goods were missing; inventory was of goods 
returned to the store; loss was ascertained by reference to the 
books, invoices, sales, ete.; books remained at the agents’ 
office as long as they wanted them; inventory took from four 
to five days; those of us engaged in taking inventory had 
possession of store while it was going on; McNulty had the 


keys. On the morning before the fire, books showed goods 
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on hand $15,493 29; after inventory taken, $10,953 62— 
amount of missing goods, therefore, $4,539 67; damage to 
goods saved, in my opinion, was twenty-five per cent., equal 
to $2,738 40; the damage was caused by rough handling, 
trampling, dirt, etc.; many pieces were unrolled; Daniels 
had goods removed because he thought the whole block would 
be burnt; goods recovered from police barracks were put 
back into store. I have been in the dry goods business over 
eight years; while taking inventory, I frequently missed 
goods that I knew were in store at the time of the fire. 

Cross-examined: I was not present when goods were re- 
turned to the store ; I did not object to the removal of goods; 
the pile of goods was around a tree in front of the store; I 
was in the store and at the door while the removal was going 
on; saw goods carried from the store, but don’t know where 
they went to; a one-horse wagon load of common goods, not 
very valuable, that the police had captured, was recovered 
from the police barracks; these goods were included in the 
inventory taken after the fire. I made no demand for the 
key; the first day that McNulty was at the store with me, 
when we were about to leave for dinner, I took the key out 
of the door; he at once asked me for it, and I gave it to him; 
there were two keys and two locks, however; McNulty had 
one and I one; neither of us could get into the store without 
the other. 1 was employed by Mr. Mims in assisting in 
taking the inventory; he said to Creighton, in my presence, 
“If your clerks will assist, I will pay the expense;” inven- 
tory was made at the joint expense of Creighton & Company 
and the defendant. 





3d. T. B. CATHERWOOD, sworn: I was present at the fire ; 
went with my brother, who was in the employ of plaintiffs; 
found Dixon, Wilson and others there. A gentleman stepped up, 
professing to represent the defendant, and inquired for Creigh- 
ton ; I told him he was not there, but pointed him to Dixon, 
who represented the house ; he asked Dixon if the goods ought 


not to be removed, who replied, “That is as you say ;” this 
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person then farther said, “Then I say move;” the moving 
then began, and I helped for awhile. I went into the back 
room, where there was no light, and it was thronged with 
people; I saw goods thrown out of the back window, and 
went into the front room and told My. Daniels about it, and 
asked him if he was in charge of the store; he said he was; 
I said to him, you had better then go into the back room and 
see what was going on there; I told him I thought it was 
wholesale robbery, and that the defendant would have a sweet 
bill to pay; Daniels rushed at once into the back room to stop 
it, but as I did not go back there again, I saw no more of 
him. ‘The goods that were carried out were thrown in a pile 
at the foot of a tree; I afterwards bought some damaged 
goods, some socks, from the plaintiffs at a reduction of thirty- 
three and a third per cent. ‘ 

Cross-examined: When I arrived, Dixon was in a quan- 
dary; said if he moved the goods, he might affect his insu- 
rance, and if he did not move them and they should burn up, 
they might lose the insurance; just while we were talking 
about it, Daniels came up, when the conversation between 
him and Dixon took place. Don’t know who the people in 
the back room were; Daniels rushed in there as soon as I told 
him about the goods being thrown out of the window. 


4th. Joun A. FevuGER, sworn: I was present at the fire ; 
saw them removing goods from a store; asked if assistance was 
needed ; being answered yes, I helped to move some boxes to 
a tree some distance in front of the store; I went away for a 
time, and then came back after awhile; many of the goods 
were tumbled in the mud and sand near the tree. 


5th. The policies of insurance, in the usual form, were in- 
troduced. Each policy stated upon its face that the insurance 
was “subject to the conditions and stipulations indorsed hereon, 
which constitute the basis of this insurance.” Among the 
conditions referred to, were the following: 

“That this company will not be answerable for any loss or 
damage to stock or goods whilst undergoing any process in 
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which the application of fire heat is necessary—nor for loss 
or damage to goods in store windows occasioned by the lights 
in said windows—nor for loss or damage by explosion un- 
less fire ensues, and then for the loss or damage by such fire 
only—nor for loss or damage resulting from neglect to use all 
possible efforts to save the property when on fire or exposed 
thereto, or after such fire—nor for loss or damage by theft at 
or after any fire. 

“That in case of difference of opinion as to the amount of 
loss or damage, such difference sMall be submitted to the 
judgment of two disinterested and competent men, mutually 
chosen, (who in case of disagreement shall select a third,) 
whose award shall be conclusive and binding on both. par- 
ties.” 


The defendant introduced evidence as follows: 


1st. L. Mrus, sworn: Iam one of the firm of J. E. Johnston 
& Company; remember the fire of 22d February, 1871 ; did not 
hear the alarm during the night, and only learned it next 
morning about nine o’clock when I reached my office; Creigh- 
ton came there nearly about the same time; he proposed to 
abandon the goods to the insurers; I positively retused this, 
and said that we wanted the loss properly adjusted; I went 
with him at once to the store to ascertain the condition of 
things; understood him to agree that the usual steps should 
be taken to fix the amount of the damage. I did not care 
who was employed to put the goods in order; suggested his 
own clerks if they were willing to serve. I disclaimed any 
intention to take possession of the store or the key; he per- 
sistently pressed it upon me, and I as persistently declined ; 
was of course interested that the proper direction should be 
given to this business. As soon as the goods were put in or- 
der I wanted the damage ascertained ; he immediately claimed 
for stolen goods; I’repudiated any such claim ; at Creighton’s 
suggestion, inventory was taken. I denied all legal liability for 
goods lost, but agreed to pay one-half of the expenses of tak- 
ing the inventory in order to ascertain the condition of things; 


> 
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never gave any orders to McNulty about the key, and never 
had any exclusive possession of it; never made any agree- 
ment to settle by the inventory. The books were brought to 
us, but they did not supply the facts we needed ; the invoices 
seemed to be made from this firm to itself. I knew nothing 
about the per cent. of profits, nor about the bonus on foreign 
goods; I offered to settle by MecNulty’s return of damage 
done, and though I always disclaimed any other legal liability, 
I was willing and offered to pay $2,500 00 by way of com- 
promise to settle the whole matter; I also offered to submit 
the entire question of damage and loss to arbitration, as pro- 
vided in the policy; this the plaintiffs declined. 

(Here Creighton’s letter of March 13th, 1871, was produced 
and read.) 

“ INVERNA, 13th March, 1871. 
“Messrs. J. E. Jounston & CoMPAny: 

“Dear Sirs: I am rather surprised to learn to-day that you 
have declined to make my firm a proposition looking to a set- 
tlement of their claim, which Major Mims intimated to me 
on Saturday would be made. I beg to state distinctly that 
there can be no arbitration, except in a legal way, in the claim 
for goods lost and stolen while in your possession ; as for the 
damage sustained by removal, I am satisfied no retail stock of 
dry goods in Savannah, or, indeed, any other city, could be 
handled as our stock was and not suffer damage to the extent 
of twenty-five per cent. at least ; but it is now too late to arbi- 
trate on this point, as our stock has been put in order, and a 
considerable amount of new goods added ; aside from this, my 
former experience is sufficient to prevent me from submitting 
anything to private arbitration if I can possibly avoid it. I 
see nothing to prevent this question of damage béing settled 
without troubling outside parties ; my partner in Philadelphia 
and I have decided on the course we will pursue, and it re- 
mains for you to say whether we shall be met in the spirit in 
which it is manifestly the interest of.insurance companies to 


meet their customers, or not. I remain, yours truly, 
“JaMES CREIGHTON.” 
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Arbitration was proposed very soon after the inventory was 
completed ; I did not agree to the inventory and appraisement, 
except for the purpose of procuring information for both par- 
ties. The key was in the office on the morning after the fire 
when I arrived there, brought by Mr. Daniels at the end of 
his work ; but I expressly disclaimed any intention or right 
to control the key; don’t think I ever saw it after that morn- 
ing. Never acknowledged any legal liability, but offered to 
pay a sum by way of compromise, and for the sake of peace. 
 Cross-examined: Daniels was in the employ of Joseph E. 
Johnston & Company. Soon after the inventory was taken, 
I offered arbitration ; Mr. Creighton declined ; made the offer 
verbally, and also in writing ; don’t remember the precise date 
of it. When Creighton came there, key was in our office ; 
don’t know positively that Creighton used the word abandon, 
but his proposition amounted to that. My first object was to 
ascertain what we were bound for—the extent of the damage 
from removal; denied every other liability, but expressed 
readiness to arbitrate as to all matters between us under the 
policy ; had several conversations with Creighton, who readily 
agreed to the steps taken; we acknowledged liability for the 
removal, and wanted to pay that as soon as it could be ascer- 
tained, but always denied liability for losses by theft ; the ob- 
ject of the inventory was to obtain data by which to adjust 
the settlement, but never agreed that McNulty’s estimate, or 
any other estimate, should be conclusive ; don’t remember with 
certainty whether the formal proposition to arbitrate was made 
by letter ; it was certainly made orally, and there was corres- 
pendence also about it. 


2d. W. H. Dantets, sworn: In 1871, was policy clerk for 
Johnston & Company; had nothing to do with their business 
at fires. Remember fire in February, 1871; went to it about 
eleven o’clock at night ; saw it approaching Creighton’s store ; 
thought it would reach it, as everybody else then seemed to 
do; saw Dixon at the store door, who was afraid that fire 
would reach the store; I thought the goods should be moved, 
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and Dixon agreed with me; he opened the door and we went 
in; there was soon a great rush, and a good many others went 
in ; the goods were carried to a distance about twice the width 
of the court-room and~ placed on the ground; Mr. Evertsen 
and one of the express company helped to watch the goods; 
most of the time Evertsen stood near the pile, and the express 
man half way between the store and pile; double line was 
formed from store to pile, goods passing between the two lines ; 
remember that one man broke through the line with goods, 
and there was a cry and pursuit ; believe he was captured, but 
don’t remember precisely; I stood most of the time where I 
could watch the whole operation ; afterwards I changed places 
with Evertsen ; remember to have heard that an order had come 
to stop the removal ; went back and saw Lieutenant Howard, 
of the police, who told me that removal was stopped ; when the 
excitement had fairly abated, had goods taken back into the 
store; when the work was done, about daylight in the morn- 
ing, I locked the door and carried the key away to the office 
of J. E. Johnston & Company, as there was no one present to 
whom I could properly deliver it. Not more than one-half 
of the goods had been moved out of the store; back part of 
the store had considerable that was not touched at all, in bolts 
and boxes; I was in position to see goods as they passed from 
door to pile; did not remain inside, but at the door, which 
was kept closed ; no one was actually put in charge while re- 
moval was going on, but Evertsen was near the ‘pile; after 
goods were all removed, sergeant of police was put in charge; 
don’t remember to have seen Dixon towards the close of the 
fire; there was no more carelessness in removal than is usual 
in such cases; don’t remember being told that goods were 
being thrown out of back window. 

Cross-examined: What I did was intended for the good of 
the defendant, but I was not directly in the employ of the 
company ; [ was only one of the clerks of J. E. Johnston & 
Company ; when I informed them what I had done they told 
me I had exceeded my powers; I don’t remember to have 
ever seen Mr. Catherwood until to-day; I am the person who 
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spoke to Dixon in front of the store about removal; removal 
continued for about three quarters of an hour; quite a num- 
ber of persons engaged in it; most of the time I stood out- 
side the door and Dixon inside the store; when the men got 
ready to come out with goods, Dixon opened the door and let 
them out; don’t remember to have seen Dixon after removal 
stopped ; before that time I had changed places with Evertsen. 

Re-examined: From the stoppage of removal to the return 
of the goods I was there all the time; Evettsen was there 
too; I watched the door; Lieutenant Howard had ordered 
every one out of the store; I saw no one come out with goods; 
don’t remember whether the door was kept shut or open at 
that time; don’t remember when I got the key first. 


3d. ALExIs McNutty, sworn: I was employed by Mims to 
take an inventory of goods and assist in ascertaining the dam- 
age. Dixon and I went through the goods, piece by piece, and 
decided in this way the extent of damage to the whole stock ; 
some goods were not damaged at all, some slightly, some very 


much ; amount of damage thus arrived at was $1,099 14, 
which was a full and fair allowance—not a gross and lump- 
ing result or arbitrary percentage, but the actual damage ar- 
rived at by examining each piece; we made a schedule of the 
goods remaining on hand after the fire. 

Cross-examined : We returned a statement of this, (which 
was here produced ;) foreign and domestic goods in separate 
classes ; the whole matter was agreed on between Dixon and 
myself; he and I agreed on the damage to each piece, in ev- 
ery instance, before it was put down on paper; we were paid 
by Mims to take the inventory; don’t think Dixon and I 
ever failed in any one instance to come to the same conclusion 
about the damage; I know nothing about missing or stolen 
goods; every day when the store was closed I took the key 
to one lock and Dixon the other; neither of us could get in 
without the other. 


4th. Ki_Loury, sworn: I was sergeant of police, and pres- 
ent at the fire; from about half-past twelve o’clock to half-past 
Vor. LI. 8. 
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three o’clock, guarded the goods in the pile taken from Creigh- 
ton’s store ; no goods were stolen while I was there ; was finally 
relieved by officer of the day, and a private watchman took 
my place; when I got there goods were all covered over with 
a canvass, or something of that sort. 


5th. Deposition of Evert C. EVErTSEN, taken by com- 
mission, was here introduced and read: I was present at a 
large fire which occurred: on Bay street, between Whitaker 
and Barnard streets, Savannah, Georgia, in the month of Feb- 
ruary, 1871; there was a store in said block of buildings 
with a sign over the door which bore the firm designation of 
J. H. & W. Creighton. I saw parties who had the keys of 
said store, who I believe to be agents of the plaintiffs, and 
said parties opened the doors of said store and did assist in re- 
moving the goods ; I assisted in their removal and in guarding 
them afterwards; at the time of the removal of the goods there 
were present, among many others, W. C. Cosens, W. W. Car- 
ter, his son, John Carter, W. H. Daniel, and two men who I 
believe to be the agents of the plaintiffs; I lent my assistance 
at the instance of W. H. Daniel; I remained there long 
enough to witness, and did witness, the removal of all the 
goods that were removed; the said goods were turned over 
to the said W. H. Daniel; I was present when the removal 
of the goods back into the store was commenced ; it was con- 
ducted under the supervision of the said W. H. Daniel, my- 
self and some hired men. I was in a position, during the 
removal of the goods from the store to the street, in which 
the goods were under my eye from the time they left the door 
of the store until they were piled up in the street, and I could 
have easily detected any attempt to steal anything except very 
small articles which any one might have put in his pocket ; 
I was not present during the whole time that the goods were 
guarded outside; I was not present when the goods were 
turned over to the plaintiffs or their agents; I do not know of 
any goods being lost; there were a good many packages of va- 
rious kinds broken, owing to the hasty manner in which they 
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were handled, and which were more or less damaged and 
their contents more or less soiled; I do not think that the 
damage done to the goods outside of the store would exceed 
$500 00. A few moments after the removal of the goods 
from the store was commenced, I was on the outside of the 
store near the door, and with the assistance of W. W. Carter, 
W. C. Cosens and John Carter, and many other persons, 
formed a line from the doorway to the place where we had 
commenced to deposit the goods, by stretching a bolt of cotton 
cloth on either side from the doorway to the pile of goods, 
distant from forty-five to fifty feet from the door of the store, 
along which line, men who were engaged in removing the 
goods passed, and returned to the store; at the pile of goods 
«there were several persons watching them, and among them 
an expressman, Mr. Arthur Shaaff, and a colored boy who 
belonged to Joseph E. Johnston & Company’s office, named 
Richard Henry; before all the goods were removed, Lieu- 
tenant Howard, came and stopped the removal of the goods, 
and ordered every one out of the store; then the store was 
locked up, I believe by the plaintiffs’ agents, and a policeman 
was placed in charge of the goods in the street by Lieutenant 
Howard; the expressman and one or two of the hired men 
remained with him, to assist in protecting the goods; about 
this time, or shortly after, while Mr. Daniel and I were stand- 
ing by the pile of goods, the agents of the plaintiffs handed 
the key over to Mr. Daniel, remarking that he had better re- 
move them back into the store, so soon as he was satisfied 
that the fire was subdued; Mr. Daniel and I were present at 
the pile of goods nearly all the time they remained in the 
street, with the exception of a few moments when we went 
to warm ourselves at the fire, as the weather was very cold, 
leaving the policeman and the parties already mentioned in 
charge of the goods; as nearly as I can recollect, the goods 
remained in the street until about four o’clock in the morning, 
when Mr. Daniel and I, and the hired men began to put 
them back into the store, Mr. Daniel standing at the pile, and 
I in the doorway, and in the store, where I could see the pile 
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of goods, reeeiving and directing the storage of the same, as 
the hired men brought them in on the hand cart; I omitted 
to state that while the goods were under the charge of the 
policeman and others aforesaid in the street, Mr. Daniel and 
I went across the street to procure some whiskey for the men; 
the removal of the goods back into the store was completed 
by daybreak, when the store was locked up by Mr. Daniel; 
and he and I left; there were very few in the street at the 
time the goods were being carried back into the store; when 
I went into the store, at the time they commenced to carry 
the goods back, I noticed a number of broken packages, and 
some of the goods lying on the floor, which were soiled by 
having been trodden upon. I was in the employ of defend- 
ant as extra clerk in the Savannah office, in July and August, 
1870, and for a few days in January or February, 1872; the 
first time at $4 50 per diem, and the second at $400 per 
diem ; I received no pay for my services at the fire. 


6th. JosepH E. JoHNsTON, sworn: I remember the fire; I 
gave no instructions at all about removal or return of Creigh- 
ton’s goods; did not know that Creighton’s store was even in 
that block. Knowing that there was a partition wall of brick, 
dividing the western half of the block from the eastern, where 
the fire was raging, I considered those near the extreme west- 
ern end in no danger, and advised people generally there not 
to remove their goods, but assumed no authority whatever in 
the premises. ' 

Cross-examined: I was on the roof of the building nearly 
two hours; knew nothing personally about Creighton, or that 
we he had such a policy on goods in that building; I simply 
called out to people near me not to remove the goods. 


PLAINTIFF IN REBUTTAL 


CATHERWOOD, recalled. Witness reiterates statement about 
his telling Daniels of robbing in back room; identifies Dan- 
iels, and is quite certain that he is the person witness spoke 
to. 
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Dixon, recalled. I never before heard of the estimates 
referred to by McNulty, of the amount of damage; he never 
consulted me when we were taking the inventory about the 
damage to different parcels of goods, except casually. I did 
not know that he was putting down the amount of damage 
opposite to each piece to be made use of afterwards; I did 
not in any way become responsible for the correctness of his 
figures, and was astonished at his statements on that subject on 
the stand. 


JAMES T. WILSON, sworn: I knew about the fire; was one of 
Creighton’s clerks. Mims employed mé, with others, to assist 
in making inventory; I knew of no assessment made by Mc- 
Nulty and Dixon, jointly, nor of any understanding between 
them about value. 


, 

The testimony having closed, the court, among other things, 
charged the jury, that the facts disclosed in the plea of the 
defendant, founded on those conditions of the policies which 
provided for an arbitration in case of a difference of opinion 


as to the amount of loss or damage, did not constitute a de- 
fense to the action, and were not to be considered by the jury, 
and that, although the. defendant, through its agents, may 
have offered to submit the question of the amount of loss or 
damage sustained to arbitration, in the manner pointed out in 
the policies, and such offer was refused by the plaintiffs, such 
refusal did not affect the plaintiffs’ right to sue and recover 
before the amount should be thus ascertained by arbitration. 
And, further, that if they should find from the testimony that 
the plaintiffs had sustained damage, they should not include 
in such damage any amount of loss by theft at or after any fire, 
such losses being excluded by the conditions and stipulations 
referred to in the policies, 

The jury returned a verdict for the plaintiffs for $5,000 00, 
whereupon the defendant moved for a new trial upon the fol- 
lowing grounds: 

Ist. Because the court erred in instructing the jury that the 
facts disclosed in the plea of the defendant, founded on those 
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conditions of the policies which provided for an arbitration 
in case of a difference of opinion as to the amount of loss or 
damage, did not constitute a defense to the action, and were 
not to be considered by the jury. 

2d. Because the court erred in charging that although the 
defendant, through its agents, may have offered to submit the 
question of the amount of loss or damage sustained to arbi- 
tration, in the manner pointed out in the policies, and such 
offer was refused by the plaintiffs, such refusal did not affect 
the plaintiffs’ right to sue and recover before the amount 
should be thus ascertained by arbitration. 

3d. Because the verdict of the jury was contrary to the ev- 
idence, the law, and the charge. 

The motion was overruled, and defendants excepted. 


Jackson, Lawton & BASINGER, for plaintiffs in error. 


Rurvus E. Lester, for defendants. 


Tripre, Judge. 


1. A stipulation in a policy of insurance providing that 
in case of difference of opinion as te the amount of loss or 
damage, there shall be a reference of the same to arbitration, 
does not bar the insured of his right of action without such 
reference, unless the stipulation amounts to a condition prece- 
dent to his right to resort to the courts, or makes such sub- 
mission the only mode by which the amount of damage is to 
be ascertained, or by which the liability of the company can 
be fixed. Either of these two latter provisions would, at last, 
be equivalent to making the submission a condition to be per- 
formed before suit. In all the cases I have been able to find 
where the plaintiff was held bound by the stipulation, it was 
ruled that the terms of the policy were such as to make the 
reference a condition precedent to the right of the assured to 
maintain an action. In Scott vs. Avery, 5, House of Lord’s 
cases, 811, the stipulation was “the sum to be paid * * * 
shall, in the first instance, be ascertained by the committee.” 
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It was there held that the terms of the policy made the ascer- 
tainment of the loss by the committee or by arbitration, a 
condition precedent to the right of action: See Elliott vs. R. 
E. Assurance Company, 2 Law reports, 237. The case of 
Millandon vs. Atlantic Insurance Company, 8 Louisiana re- 
ports, 557, referred to by counsel for plaintiff in error, does 
not show, as reported, what were the terms of the stipulation, 
whether or not they amounted to a condition precedent. The 
decision is generally, that “by the ninth condition of insur- 
ance, when the claim was made by the plaintiff for loss, if the 
defendant had offered to refer the question to arbitration, the 
plaintiff would have been bound to accept.” No reason is 
given, no authority referred to, and no statement of what the 
ninth condition was. Flanders, on Fire Insurance, states the 
rule thus: “If the loss incurred by the assured is not paid, 
he may sue for the amount, notwithstanding a stipulation in 
the policy to refer all disputes to arbitration,” page 576. He 
adds, on the ensuing page, “If the contract, however, is in 
such terms that a reference to a third person or to a board of 
directors, is a condition precedent to the right of the party to 
maintain an action, then he is not entitled to maintain it until 
that condition is complied with. But if, on the other hand, 
the contract is to pay for the loss, with a subsequent contract 
to refer the question to arbitration, contained in a distinct 
clause collateral to the other, then that contract for reference 
does not oust the jurisdiction of the courts, or deprive the 
party of his‘action:” See May on Insurance, 593, 598, 606, 
167; Digest of Insurance Decisions, by Littleton & Blatch- 
ley, (2d edition, by S. G. Clark,) pages 97 and 99; Roper vs. 
Lendon, 1 E & E., Q. B., 825. Phillips, in his work on 
Insurance, says, in a note to page 37, “the provisions for 
arbitration have little or no practical efficacy in marine insur- 
ance in Great Britain or the United States. The assured may 
bring a suit for a loss without offering a reference,” and cites, 
2 Story’s Equity Jurisprudence, sections 1450, 1457; Kidd vs, 
Hollister, 1 Wil. 149; 8 T. R., 139; Robinson vs. Georges, 
17 Maine, 131. I have examined several of these, and find 
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they support the rule as laid down by Phillips. Baron Al- 
derson said, in a case in 20 Law and Equity, 327, “the con- 
tract might have been framed so as to confine the decision of 
tue committee (the referee) solely to the amount of loss, and 
that at the trial of any action neither party shall inquire into 
the amount of loss, and that the only question shall be the 
right to recover.” Upon the whole view of the question, 
both upon principle and authority, we think the rule, as sta- 
ted from Flanders, is correct, and that such stipulation must 
clearly show that it is a condition precedent before it can bar 
the assured of his action. Even then the action of the insurer 
might be such as to amount to a waiver or estop him from 
setting it up as a defense. 

2. An express condition in the policy, that “the company 
shall not be answerable for loss or damage by theft at or after . 
any fire,” is binding on the insured. This was not contro- 
verted in the argument. It was not claimed that the insured 
was not bound by such a stipulation, or that, under it, the 
company were liable for loss by theft, but that, in this case, 
the agent of the insurers took charge of the goods and the 
house in which they were kept, during the fire and removed 
the goods, and that they were consequently responsible for the 
theft of the goods. And the jury must have included in 
their verdict a large amount for what was stolen; for the 
highest proven amount claimed for damage to the goods, 
caused by their removal from the store, was $2,738 40. A 
much larger amount than that seems, under the evidence, to 
have been lost by theft. The verdict was for $5,000 00, 
which certainly was increased to that sum by the testimony 
as to the stolen goods. 

3, 4. We do not think the evidence shows that the store 
and goods were so taken into the possession and control of 
the company as to make it liable for the theft which is charged 
to have been committed. As the case may undergo a new 
trial, it is unnecessary, and might work prejudice to discuss 
the testimony on this point. The court charged the jury, 
that “if they should find that the plaintiffs had sustained 
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damage, they should not include in such damage any amount 
of loss by theft at or after any fire, such losses being excluded 
by the conditions and stipulations referred to in the policy.” 
The verdict could not have been given for as much as it was, 
without including at least a portion of the loss caused by’ 
theft. It is true that one of the plaintiffs states in -his testi- 
mony that the damage to the goods saved was about fifty per 
cent. This would have made the verdict upwards of $5,000; 
but the’ witness immediately adds, “though we did not claim 
that amount.” The testimony of Daniels, the clerk and gen- 
eral manager of plaintiffs, and who aided in taking the inven- 
tory after the fire, puts the damage to the goods saved at 
twenty-five per cent.—$2,738 40. One of the parties, who 
acted with Daniels in making out the inventory, puts the 
damage still lower. We think the court should have granted 
a new trial, or required the plaintiffs to have remitted from 
the verdict a sum which would have reduced it to that amount, 
to-wit: to the amount of $2,738 40. 

5. We accordingly direct that the judgment be reversed 
and a new trial granted, unless the plaintiffs below will write 
from the verdict and judgment the sum of $2,261 60; and 
upon the same being done, the judgment for the remainder 
shall stand affirmed. 


Brancu, Scott & Company, plaintiffs in error, vs. ADAM, 
SmitH & Company, defendants in error. 


1. As a general rule, a creditor of one of the several partners cannot 
reach the interest of his debtor by a summons of garnishment upon 
one who is indebted to the firm; but when A, having a judgment against 
a partner, served a summons of garnishment against a bank, having 
money of the firm on deposit, and the firm filed a bond as claimants 
of the fund, as provided by the act of 1871, and thus made the part- 
nership a party to the garnishment, the creditor may, under our law 
aythorizing a court of law to give equitable relief, so shape a traverse 
of the garnishee’s answer as to make an issue upon the interest of his 
debtor in the partnership, at the date of the judgment, or since, and 
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appropriate to the payment of his judgment as much of the deposit in 
the hands of the garnishee as equals that interest. 

2. In this case the objection to the summons of garnishment, on the 
ground that it is double, may be cured by amendment, the require- 
ment in the summons that the garnishee shall answer what he owes 
the principal debtor, is the substance of the proceeding, and the addi- 
tion requiring him to answer what he owes the firm is surplusage, and 
may be stricken out, if objected to. 


Partnership. Garnishment. Practice in the Superior Court. 
Amendment. Before Judge GouLp. City Court of Augusta. 
August Term, 1873. 


Branch, Scott & Company obtained judgment against Rob- 
ert M. Adam, May 26, 1873. Upon the judgment garn- 
ishment process was sued out, July 10, 1873. On that day 
asummons, addressed to the Merchants’ and Planters’ Na- 
tional Bank, was served on the bank, requiring an answer as 
to indebtedness due Robert M. Adam, or the firm of Adam, 
Smith & Company, of which he isa member. On the 11th 
day of July, 1873, Adam, Smith & Company, by Robert M. 
Adam, filed in the clerk’s office a bond, payable to Branch, 
Scott & Company, conditioned to pay the amount of the judg- 
ment in the event that the sum of $411 47, in the hands of 
the garnishee, which is claimed by Adam, Smith & Company, 
should be held subject to the process of garnishment in said 
cease, or should pay to the plaintiffs the sum that may be found 
due to the defendant upon the trial of any issue that may be 
found upon the answer of the said garnishee, or that may be 
admitted to be due in said answer if untraversed. 

No claim affidavit was filed with the bond, but the clerk 
issued a certificate to Adam, that Adam, Smith & Company 
had filed a bond to dissolve the garnishment of Branch, Scott 
& Company against the Merchants’ and Planters’ National 
Bank, thereby relieving the said bank from further liability. 

This certificate was presented to the bank July 11, 1873, 
when they paid to Robert M. Adam, upon his drawing a 
check in the name of Adam, Smith & Company, $411 47. 
On the same day the bank filed its answer, and after deny- 
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ing all liability to Robert M. Adam, said, that at the time of 
the service of said summons of garnishment there was a de- | 
posit in said bank to the credit of Adam, Smith & Company, 
a firm composed of Robert M. Adam, Jewett D. Smith and 
Henry B. Byner, of the sum of $411 47, which had that day 
been drawn out upon the check of Adam, Smith & Company, 
presented by Robert M. Adam, by whom the firm name was 
signed, he filing with the bank a certificate of the clerk of the 
city court of Augusta, that Adam, Smith & Company had 
filed a bond to dissolve the garnishment pursuant to the act 
of the General Assembly of December 14, 1871. This an- 
swer was made as required by said act to prevent a judg- 
ment by default against the bank, and to enable an issue to 
be tendered thereon between the plaintiffs and Adam, Smith 
& Company, to determine whether said money, or any part 
thereof, belonged to said Robert M. Adam; the bank, by the 
filing of said bond and this answer, being relieved and dis- 
charged from all other liability in the premises. 

On the 12th of July, 1873, a summons of garnishment was 
issued, addressed to Adam, Smith & Company, and served on 
Robert M. Adam, the officer returning that his copartners 
were non-residents of the state, and that he was the only per- 
son on whom it could be served. 

On motion of Adam, Smith & Company, the garnishment 
proceedings were dismissed. To which ruling the plaintiffs 
excepted. 


Frank H. Miter, by R. H. Cuark, for plaintiffs in 
error. °‘ 


Ist. The summons of garnishment served on the bank re- 
quired an answer both as to Robert M. Adam, individually, 
aud as a member of a firm, and is not void, for even an at- 
tachment may contain two grounds: 36 Ga., 89; 37 Lbid., 18; 
39 Ibid., 82; 40 Ibid., 386. 

2d. The interest of Adam, as a partner, is liable to garnish- 
ment: 28 Ga., 68; 40 Ibid., 104; 43 Ibid., 325; especially 
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if he makes the deposit, and is the only member of the firm 
in the State of Georgia. 

3d. The firm of Adam, Smith & Company must interpdse 
a claim under oath before they can be heard : Code, secs. 3725, 
3731. 

4th. The dissolution provided for in favor of a claimant 
relates only to the property claimed: Code, sec. 3541. As to 
anything else, the plaintiffs have the right to traverse the an- 
swer of the garnishee, or move for judgment. 

5th. Adam deposits the money, signs the bond, dissolves 
the garnishment, checks it out of bank, files an answer deny- 
ing the indebtedness of the firm to him, and has dismissed the 
whole garnishment proceeding. To sustain such a motion, 
and prevent a hearing on the part of plaintiffs, is a total denial 
of justice, for if no remedy is prescribed by law, it is the duty 
of the court having jurisdiction over the money to prescribe 
one: 40 Ga., 386; 39 Ibid., 82. Especially if, by amend- 
~ ments, he can have justice done to all parties: Code, sec. 3562 ; 


Cox vs. Cox, decided May 20, 1873. 


H. Ciay Foster, for defendants. 
Code, section 1909, provides how interest of partner may 
be reached by a judgment: 43 Ga. R., 325; 40 Lbid., 104. 


McCay, Judge. 


1. It is doubtless true that under the provisions of our 
Code, section 1919, the creditor of one of a firm cannot gar- 
nishee the debtor of the firm. Even before the Code this 
could hardly be dope. Ona sale of the firm’s effects by the 
sheriff, the purchaser did not get a title to the goods, but 
bought the undivided interest of the debtor, which can only 
be ascertained by a settlement of the firm affairs. But the 
result of a garnishment is a judgment against the garnishee, 
to be followed by execution, and the raising and payment of 
the money to the judgment creditor; and when this is done, 
from the very nature of things, the money is severed from the 
firm effects and becomes the separate property of the plaintiff 
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in garnishment. Such a proceeding might be grossly unjust 
to the members of the partnership other than the original 
debtor. Even the levy and sale of the interest of one part- 
ner by the sheriff was an anomaly at the common law, since 
the debtor has, in fact, no interest, in his individual right, in 
any specific piece of property. Al his interest is in the net 
proceeds of the assets after the debts are paid and the accounts 
between him and his partners are adjusted. For this réason 
our Code prohibits a sale by the sheriff of the interest of one 
partner, even in the whole of the assets, and forces a creditor 
of one of a firm to proceed by garnisheeing the firm and get- 
ting a judgment against it if the debtor has any interest after 
the settlement we have alluded to. _ 

2. But the present case stands on a peculiar footing. The 
firm, as such, have made themselves parties to this proceeding 
by filing the bond provided for by the act of 1871, Code, 
3541. They come into court and say the effects in the hands 
of the garnishee are not the property of the debtor, but they 
are the property of the firm. They are thus parties to the 
proceeding. They are practically the garnishees, under this 
act, and, under our law, as they may be garnisheed; we think 
the proceedings should not have been dismissed. By coming 
into the proceedings and making the firm a party thereto, they 
put the whole matter before the court in such a shape as that 
the true rights of all the parties can be ascertained and decided 
upon. The spirit of our law as it now stands, under section 
3082 of the Code, is, that.the superior court has jurisdiction 
to proceed to do justice when all the parties at interest are 
before it. Here was, in fact, the creditor of one of a firm, 
with his debt fully ascertained by a judgment. Here was the 
firm, and a debtor of the firm, all before the court ; and it was 
possible so to determine as to do full justicé to all parties. 

We think the proceedings ought not to have been dismissed, 
but the plaintiff should have been allowed to traverse the an- 
swer and make up such an issue with the partnership, who 
had come in, under the act of 1871, as would ascertain what 
was the true interest of the judgment debtor in the firm as- 
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sets, just as though he had filed a bill and had brought the 
parties before a court of equity. Under this issue, the inter- 
est of the individual partner, at the date of the judgment or 
since, could be ascertained, and so much of the debt in the 
hands of the garnishee as did not exceed that interest decreed 
to the plaintiff. 

There is some objection to the duplicity. of the plaintiff’s 
summons; but an inspection of the whole matter shows that 
his proceeding is to find what the garnishee owes the judg- 
ment debtor; and the addition of the demand in the sum- 
mons that the garnishee should answer what he owes the firm, 
is amendable. The garnishee has, too, waived that objection, 
because he has, in fact, answered. We think, therefore, that 
it was error to dismiss the proceedings. 

Judgment reversed. 


PaTMAN LesTER, plaintiff in error, vs. SAMUEL P. THUR- 
MOND, defendant in error. 


1. An attorney at law is protected by his privilege from liability on ac- 
count of words spoken in the discharge of his duty in the regular 
course of judicial proceedings in the courts, unless express malice is 


proved. 
2. Where the plea of the general issue is filed to an action of slander, 
evidence is admissible thereunder rebutting and denying the proof in- 


troduced by the plaintiff. 


Slander. Attorney at law. Privileged communications, 
Pleading. Evidence. Before Judge Rice. Clarke Supe- 
rior Court. February Adjourned ‘Term, 1873. 


For the facts of this case, see the decision. 


Speer & Tuomas, for plaintiff in error. 


Coss, Erwin & Coss, by Jackson & CLARKE, for de- 
fendaut. 
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WaRNER, Chief Justice. 


The plaintiff brought an action of slander against the de- 
fendant, alleging in his declaration that the defendant, as 
counsel representing one Eliza Kenny in a justice’s court, on 
the trial of a criminal case, in which one Jesse Robinson was 
accused of the offense of malicious mischief in killing a hog 
or hogs of the said Eliza Kenny, did falsely and maliciously, 
in a certain discourse which he addressed to the court and 
jury, speak, utter and publish the following false, scandalous, 
malicious, defamatory words, to-wit: “ Patman Lester, an able- 
bodied man, helped Jesse Robinson kill this poor widow’s 
hogs.” On the trial of the case, the jury found a verdict for 
the defendant. A motion was made for a new trial, on the 
several grounds set forth in the record, which was overruled 
by the court, and the defendant excepted. 

1. Mason, a witness for the plaintiff, testified that he was 
one of the jurors who tried the case of the State vs. Robin- 
son ; that defendant was counsel for the prosecution ; does not 
remember all that he said, but does remember that he said in 
his speech, “ Patman Lester, an able-bodied, stout man, helped 
Jesse Robinson kill this poor widow’s hogs ;” does not know 
that there was anything in the evidence that implicated Lester 
with the case; he was not sworn as a witness. On being re- 
introduced, stated that there was no evidence that connected 
Lester with the killing pf the hogs. This is the substance of 
the evidence for the plaintiff. Was this evidence sufficient, 
under the Jaw, to entitle the plaintiff to a verdict? The 
words are proved to have been spoken by the,defendant as an 
attorney at law, in the discharge of his duty as such, in the 
regular course of judicial proceedings before a court. The 
clear distinction which the law recognizes between words spo- 
ken by an attorney at law, in addressing a jury in the regular 
course of judicial proceedings, and the same actionable words 


spoken in private conversation, not privileged communications, 
is this: No action can be maintained against an attorney at 
law for words spoken to a jury, as in this case, without proof 
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of actual malice, and it’ is incumbent on the plaintiff to fur- 
nish such proof; whereas, when actionable words are spoken 
in private conversation, the law implies that the words were 
spoken maliciously, and it is not incumbent on the plaintiff 
to prove malice. The attorney at law is protected by his priv- 
ilege, on account of words spoken in the discharge of his duty 
in the regular course of judicial proceedings in the courts, un- 
less express malice is proved. If, however, an attorney at 
law avails himself of his position as an advocate maliciously 
to slander another by uttering words wholly unjustifiable, then 
he would be liable to an action, but not otherwise. There not 
having been any evidence that the words alleged to have been 
spoken by the defendant to the jury in relation to the plain- 
tiff in the regular course of judicial proceedings, were spoken 
maliciously, the plaintiff was not entitled to recover on his 
own evidence. , 

2. The evidence of the defendant, so far as the same rebut- 
ted or denied the evidence. offered by the plaintiff, was admis- 
sible under the plea of the general issue. In the view which 
we have taken of this case, the motion for a new trial was 
properly overruled. 

Let the judgment of the court below be affirmed. 


GrorceE G. CRAWFORD, administratob, plaintiff in error, vs. 
W.S. Sretrson & Buoruer, defendants in error. - 


In a suit upon an unliquidated account, the plaintiff stated in his answers 
to interrogatories taken out in his own favor, to which was attached a 
copy of the account sued on, as follows: ‘* We did keep a regular set 
of books in the years 1867 and 1868, and the account is correct :’’ 

Held, that this was not sufficient proof of the account; the answer, plain- 
ly, is based upon the books, and they should have been pretaean, 
proven and supported, in the usual way. 


Account. Evidence. Before Judge BartLetr. Morgan 
Superior Court. March Term, 1873. 
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W.S. Stetson & Brother brought complaint against George 
R. Jessup on an account for $282 95, with interest, attaching 
to their declaration a bill of particulars. The defendant filed 
several pleas, unnecessary to be set forth. 

Pending the litigation, the defendant died, and George G. 
Crawford, as administrator de bonis non cum testamento annexo, 
was made a party in his stead. 

The depositions of the plaintiffs were introduced, contain- 
ing this answer to an interrogatory propounded to them: 
“We were merchants in 1867 and 1868, and kept a regular 
set of books in the years 1867 and 1868, and the account is 
correct.” The account referred to was a copy of the bill of 
particulars attached to the declaration. This evidence was 
objected to, and the objection overruled. The jury found for 
the plaintiffs. A motion for a new trial was made, based 
upon the ground, amongst others, of the admission of the tes- 
timony aforesaid. The motion was overruled, and defendant 
excepted. 


McHenry & McHenry; Biitiurs & Brosston, for 
plaintiff in error. 


ReEsE & REesE, for defendants. 


McCay, Judge. 


We do not enter upon the question as to the weight of the 
testimony in this case, éxcept to say that we think the jury 
have been very liberal in their allowances to the plaintiffs be- 
low. We place our judgment upon the error of the court in 
permitting the plaintiffs to prove their account in the manner it 
is done in their answers to the interrogatories. An inspection 
of the account will show that whilst there are several large 
items in it, yet it is made up of a very large number of items, 
many of them small, and such as it is hardly possible for any 
human being to remember. The statement of the plaintiffs is, 
that they kept a regular set of books, and that the account is 
correct. One is driven, from the nature of the account and 

VoL, LI. 9. 
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from the language used by the witnesses, that they mean by 
this it is correct according to the books, and that they do not 
testify of their own knowledge. ‘To establish an account by 
books, the books must be produced and proven by those who 
have had accounts upon them, to be usually correct, and must, 
upon inspection by the court, be free from any suspicion of 
fraud: Code, sec. 3777. At best, this sort of evidence is only 
secondary, and secondary evidence of secondary evidence 
ought not to be used: 17 Georgia, 65; 18 Ibid., 74; 18 Ibid., 
457, 693. 


Judgment reversed. 


BenJAMIN H. H111, plaintiff in error, vs. JosepH W. CLARK 
et al., administrators, defendants in error. 


It is a good ground for continuance in the superior court, that the at- 
torney who is the party to the case and the sole counsel, is at the time 
it is called for trial, engaged as counsel in the argument of an impor- 
tant case in the supreme court, the conflict in the hearing of the two 
cases being caused by an adjournment of the regular term of this court. 


Continuance. Attorney. Absence of counsel. Before Judge 
Rice. Clarke Superior Court. August Term, 1873. 


The defendants in error brought suit against the plaintiff in 
error on a promissory note for $2,098 88, returnable to Feb- 
ruary term, 1870, of Clarke superior court. At the appear- 
ance term the defendant filed a plea to the merits of the ac- 
tion, and thus the parties were at issue. 

Before the case was reached the defendant, in his character 
as defendant and as attorney representing the defense, applied 
in open court for leave of absence from the court, stating in 
his place the following facts as the ground for such applica- 
tion: That in consequence of the postponement of the July 
term of the supreme court for 1873; for one month, certain 
important cases represented by said attorney in said court, 
would render it impossible for him to be present in Clarke su- 
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perior court, when his cases in said court, including this case, 
would be called in order ; that the supreme court had no 
discretion to grant leave of” absence, or to continue a cause, 
except for providential cause, and as the conflict of the two 
courts, and of the business of the applicant in the two courts, 
was brought about without his fault, and by causes over which 
he had no control, he asked for leave to be absent from Clarke 
superior court so long only as he would necessarily be in at- 
tendance on the supreme court, and especially as the conflict 
was brought about recently, and when it was too late to make 
arrangements to have the business in the two courts otherwise 
represented. The court below refused to grant the leave of 
absence on the ground that it had no such authority. 

‘When the case was called for trial, the defendant, through 
counsel employed for that purpose, announced he was not 
ready, and moved the court for a continuance on the grounds 
before stated, and which were admitted as made for the pur- 
poses of a continuance, and also on the ground that defendant 
was sole counsel for the defense as well as defendant, and 
was unavoidably absent for the reasons above set forth, and 
that the case could not be safely tried without him. 

The court overruled the motion for continuance, and de- 
fendant excepted to both the rulings of the court in refusing 
leave of absence, and also in refusing the continuance. 

The plaintiffs went to the jury, exhibited the note sued on, 
and took a verdict. The defendant assigns error upon each 
of the above grounds of exception. 


B. H. Hitu & Son, for plaintiff in error. 


SpEER & SPEER, for defendants. 


TRIPPE, Judge. 


The grounds on which the leave of absence was asked at 
the adjourned term in July, were made the ground for the 
motion for a continuance at the August term, when the case 
was called for trial. As the applicant for the leave of absence 


. 
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had the benefit of all the facts in the motion to continue, it 
may be said that the whole quegtion is merged in the latter 
motion and the decision thereof. Moreover, it does not ap- 
pear that the decision complained of, as to the refusal of the 
leave of absence, was made within a period prior to the sanc- 
tion of the bill of exceptions that entitles it to be reviewed 
here. Objection was made against the right of the plaintiff 
in error to be heard on this point for that reason, and the ob- 
jection seems to be well taken. 

Did the showing made for a continuance entitle the movant 
to it? This court, on the first Monday in July, 1873, (the 
first day of that term,) adjourned until the first Monday in 
August. Mr. Hill was defendant in a case in Clarke supe- 
rior court, and had no other counsel than himself. The case 
had been pending for some three years in that court. When 
the adjournment of this court was ordered in July, he was of 
counsel in an important cause pending in it, and, as was shown 
in the motion, was the counsel on whom his client mainly re- 
lied. This adjournment caused the conflict that occurred in 
the hearing of the two causes—his own case in the superior 
court, and the one in which he was counsel in the supreme 
court. He could not attend to both. There were but a few 
weeks between the time the adjournment of this court was 
ordered and the time both these cases were in order for trial. 

The superior court is vested by law with a discretion as to 
continuance of cases that is not granted to this court. Here 
a continuance can be allowed only for providential cause. 
There, all such applications are addressed to the sound legal 
discretion of the court, and if not expressly provided for, 
shall be granted or refused as the ends of justice may require: 
Code, section 3531. Many special grounds are, by statute, 
provided as good causes for continuance. Amongst them is 
mentioned the fact that the party, or the leading or sole coun- 
sel, is providentially prevented from attending the trial. After 
stating this, amongst others, the Code makes the general pro- 
vision as above quoted, and leaves the question of continu- 
ance, when not expressly provided for, to the sound legal dis- 
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cretion of the court, to be exercised as the ends of justice may 
require. ° 

It is argued that as the statute, in terms, makes the absence 
of a party or counsel for providential cause a ground for con- 
tinuance, that the court can have no discretion in the matter, 
unless the absence be for such cause; and further, that the 
cause means such an one as is referable to divine providence. 
Whatever the statute may mean by the term “ providential 
cause,” to hold as is claimed by counsel for defendant in error, 
would be shutting in parties, counsel and courts, to a rule that 
would not ouly not reach what the ends of justice require, but 
would often overthrow justice itself. A party to a cause 
might, by the fraud of his antagonist, be induced to be absent. 
He might be kept from attending court by an assurance from 
the other side that his case would not be pressed. If his 
counsel could show this, and that his presence was necessary, 
would not a continuance be allowed, although his absence 
would not be for a providential cause? In the same manner 
might the attendance of counsel be prevented. The party or 
his counsel, whilst on their way to court, might, by a sudden 
accident or injury to the horse or vehicle with which they 
were traveling, be disabled from reaching the court in time. 
Or it might be that the railroad cars, which were the means 
of conveyance, might be thrown off, or by other mishaps, de- 
lay them. Many other causes might occur that would disable 
them from being present in due season, over which they had 
no control and for which they could be charged with no de- 
fault. It would be a harsh tule that would allow such as 
this to constitute a legal reason for denying suitors to be heard 
in the courts. 

Doubtless any court which has the powers of the superior 
court in the premises, would and should listen to applications 
for continuances founded on such causes, as strong appeals to 
its sound legal discretion. 

So, as in this case, if a sudden change be made in the order 
of holding the courts, whereby such a conflict occurs as is here 
presented, neither an attorney or suitor should be forced to 
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the necessity of going to trial without a reasonable time for 
preparation therefor. And as this court could have had nei- 
ther power or any discretion to exercise in the case here, it 
was a right that the plaintiff in error had to ask the continu- 
ance he claimed. 

We say nothing as to the legal sufficiency of the pleas filed. 
Courts do not scrutinize very closely the pleadings on a mo- 
tion for continuance. No demurrer was made to the pleas in 
the superior court. Besides, they can be amended, both in 
matter of form and substance, if necessary. 

Judgment reversed. 


. 


Exuis W. CLeMEntTs é¢ al., plaintiffs in error, vs. EMANUEL 
Lyon, for use, ete., defendant in error. 


When a purchaser of land at a sheriff’s sale failed to take a deed from 
the sheriff, and twelve years thereafter he applied to the judge of the 
superior court for an order directing the then sheriff to make the 
deed : 

Held, that the defendant in execution, or his heirs-at-law, might tender 
an issue as to the legality and fairness of the sale, and it was error in 
the court to refuse to permit such an issue. 


Judicial sale. Sheriff. Deed. Practice in the Superior 
Court. Before Judge McCurcHen. Polk Superior Court. 
October Adjourned ‘Term, 1873. 


On the first Tuesday in Abril, 1861, a lot in Cedartown 
was sold under an execution in favor of Emanuel Lyon, as 
administrator of A. G. Love, deceased, against Brooks M. 
Willingham, and is claimed to have been bid off by Frank 
Lyon, who transferred his bid to Emanuel Lyon, his father. 
No deed was made by the sheriff, though the purchase money 
was then paid. At the October adjourned term, 1873, of 
Polk superior court, Emanuel Lyon, for the use of J. 8. 
Moyes, who held under him, petitioned the court for a rule 
requiring Ellis W. Clements, the then sheriff of said county, 
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to show cause why he should not convey said lot to petitioner, 
by deed, in accordance with said sale. In response to this 
rule, the sheriff set up that he had been notified by the heirs 
of Brooks M. Willingham, the defendant in execution, not to 
execute such deed on account of the illegality of said sale, in 
this, that the lot was sold by the petitioner, the then deputy 
sheriff of said county, and bid in by himself. 

The sheriff and said heirs proposed to prove the aforesaid 
facts, and others, showing the invalidity of said sale. The 
court refused to allow said heirs to defend the proceeding on 
said rule, excluded the aforesaid testimony, and passed an or- 
der requiring the sheriff to execute a deed to said lot, as 
prayed for. ‘To which the sheriff and said heirs excepted. 


E. N. Broy.tes; THomson & Turner, for plaintiffs in 
error. " 


Wrieut & Featuerston; J. A. BLANCE, for defendant. 


McCay, Judge. 


We think the court should have heard the application of 
the heirs of the defendant in fi. fa. to be permitted to come 
in and show, if they could, that the sale in 1861 was fraudu- 
lent or illegal. ‘True, the sheriff was the party the rule called 
upon, but the applicants were the real parties at interest, and 
under our broad system of pleading at law it would be an 
anomaly to stick so close in the bark as to rule out the real 
parties at interest, on the ground that the sheriff is the party 
called on. Nothing is more common in proceedings against 
the sheriff than side issues of this character. The court could 
have required a regular issue to be made up and tried before 
a jury, and the rights of the parties settled without further 
complication. In Wade vs. Simeon, 13 M. & W., 649, Pol- 
lock, C. B., says: “We think there can be no doubt that in 
any stage of the proceedings, as long as there remains any 
necessity for an appeal to the authority of the court, or any 
occasion to call on the court to exercise its jurisdiction, it bas 
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an undoubted right to interfere; and it is its duty to do so 
if it perceives that its process or jurisdiction is about to be 
used for purposes inconsistent with justice.” And at this 
term, where the plaintiff in a judgment had taken it wrongly 
and moved to amend it, we held that the defendant might 
plead a defense, newly discovered, to the merits of the action. 
So, too, in Bass vs. Irvin, at the last term, we held that on 
a motion to put a verdict nune pro tune on the minutes the 
defendant might show that the verdict was rendered on Sun- 
day, and was therefore illegal. In this case the defendant in 
execution proposes to show that there was never any legal 
sale of this property. If this be so in fact, it is not fair to 
him that his right shall be further complicated by the act of 
the court. For these reasons we think the defendant in fi. fa. 
or his heirs should have been allowed to come in and show 
the truth of the case, and if the sale was void no deed ought 
to be made. 
Judgment reversed. 


Tuomas H. Moopy, administrator, plaintiff in error, vs. 
WitiiaM B. Mercar et al., defendants in error. 


1. Where complainants make the defendant their own witness by praying 
discovery, he is bound to relate the whole truth and to explain the 
entire transaction with which he is charged. All statements in his 
answer, to this end, are responsive to the bill. 

2. The court should always confine itself to its appropriate functions on 
the trial of cases, by an impartial administration of the law applicable 
to the facts before it, and leave the jury to perform their appropriate 
functions, without any indication as to what it may think their verdict 
should be, or what may be its opinion of the evidence, or the credi- 
bility of the witnesses. 


Equity. Discovery. Charge of court. Before Judge 
BartLett. Morgan Superior Court. September Term, 1873. 


This case is sufficiently reported in the decision. 
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Reese & Reese; J. J. Fioyp, for plaintiff in error. 


A. G. & F. C. Foster, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant, as administrator of John L. Moody, deceased, for 
relief and account. The defendant, in his answer, set up title 
in his own right to nearly all the property of which his in- 
testate was in possession at the time of his death, claiming 
the same under deeds of conveyance alleged to have been ex- 
ecuted and delivered to him by the intestate in his lifetime. 
The complainants alleged in their bill that if the defendant 
claims title to the property under any papers or evidence 
thereof in his possession, he came by the same by finding 
them amongst the papers of the deceased, which had never 
been delivered nor intended to be delivered, and were, in law, 
nothing but escrows, with a prayer for discovery as to the 
several matters charged in complainant’s bill. The main 
question in controversy at the trial was as to the delivery of 
the deeds by the intestate to the defendant, under which he | 
claimed title to the property. There was a good deal of evi- 
dence in relation to that question, as well as to the possession 
and dominion of the property, the giving it in for taxes, ete. 
The jury, under the charge of the court, found a verdict in 
favor of the complainants. The defendant made a motion 
for new trial on the several grounds set forth therein, which 
was overruled by the court, and the defendant excepted. 

1. One of the grounds of error alleged is, that the court 
charged the jury that such parts of the defendant’s answer as 
were in relation to the execution and delivery of the deed and 
bills of sale, were not responsive to the charges of complainants’ 
bill, and, therefore, were not evidence before the jury, and were 
not to be considered by them in making up their verdict. The 
complainants charge, in their bill, that the defendant took pos- 
session of the whole estate of the intestate, and had himself 
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appointed administrator of the same; that he .has failed to 
have the same appraised only in a very small amount ; that he 
claims the same under some pretense ; and also charge, that if 
any paper, or other evidences, are in his possession, he came 
by them by finding them amongst the papers of deceased, the 
same never having been delivered, nor intended to be deliv- 
ered, and were, in law, nothing but escrows. The prayer of 
the complainants’ bill is, that the defendant make full, true 
and perfect answers, upon his corporal oath, to all the matters 
and things charged and set forth therein, and specially inter- 
rogates him in relation thereto. The defendant’s answer to 
this charge, and in explanation of his taking possession of the 
property, and of the nature of the papers under which he pre- 
tends to claim the same, and how he came by them, for the 
purpose of showing the same were not escrows, but were in 
his possession, and delivered to him by the intestate, was re- 
sponsive to the charge made in complainants’ bill, according 
to the ruling of this court in Kastman vs. McAlpin, 1 Kelly’s 
Reports, 170. The complainants made the defendant their 
own witness to answer the charges made against him, and he 
was bound to answer those charges fully ; not to tell a part of 
the truth in relation thereto, but the whole truth; in other 
words, to explain the whole transaction with which he was 
charged in the complainants’ bill. 

2. In looking through the charge of the court to the jury, 
in view of the evidence in the record we are satisfied the case 
was not fairly submitted to the jury, so far as the defendant 
was concerned. The charge of the court was one-sided—that 
is to say, it gave an undue weight to the evidence of the com- 
plainants over that of the defendant, throughout the entire 
charge, and especially in that part of it in relation to the dec- 
larations of the intestate when in possession of the. property, 
that it belonged to his son, and his controlling the property 
up to the time of his death, to-wit: “I give you this in 
charge, gentlemen, upon the principle that acts speak louder 
than words.” As before remarked, the main question in the 
case was whether the deeds under which the defendant claimed 
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title to the property had been delivered to the defendant by 
the intestate? Did the defendant have possession of them in 
the lifetime of the intestate? It was the duty of the court to 
have charged the jury what would constitute a delivery of a 
deed under the law, and then to have left -the question with 
them to find whether there had been a delivery of the deeds 
under the evidence. The court should always confine itself 
to its appropriate functions, on the trial of cases, by an impar- 
tial administration of the law applicable to the facts before it, 
and leave the jury to perform their appropriate functions with- 
out any indication from the court as to what it may think 
their verdict should be, or what may be its opinion of the evi- 
dence or the credibility of the witnesses. 
Let the judgment of the court below be reversed. 


- 















Henry Crews & Company et al., plaintiffs in error, vs. THE 
First MortGAGe BonDHOLDERs et al., defendants in error. 









1, In the case of a creditors’ bill to marshal the assets of an insolvent 
railroad company, there had been a receiver appointed ; the claims of 
all the parties had been referred to a master who had made a report, 
fixing the amount, character and liens of the several claimants upon 
the fund, and this report had been excepted to, and each claim had 
been considered and passed upon by the jury, or by consent by the 
judge without a jury, and a judgment taken fixing the amount, charac- 
ter and lien upon the fund of each, and thereupon there had been a 
decree taken, by consent of all parties, for the sale of the road, and 
that the proceeds should be brought into court and be distributed ac- 
cording to the liens fixed by the decree, reserving the rights of certain 
parties, where claims were yet unsettled, and the road was sold, and 
at the next term of the court, the court passed a final: decree, holding 
up so much of the proceeds as was necessary to pay the claimants 
then before the court the amount and lien of whose claims were yet 
unsettled, and ordering the remainder of the fund to be paid out by 
commissioners, according to the consent decree, and barring all others: 

JTeld, that such a final decree was right and proper under the facts of 

the case; that it needed no intervention of a jury, and was only the 

final judgment of the court to carry into effect through ministerial 
officers the previous decree, taken by consent of all parties. 
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2. A decree by a court of record purporting upon its face to be taken by 
consent of all parties to the record, has the verity of a record as to the 
recital of the consent, and is not to be controverted except for fraud, 
accident or mistake, and then only on a proceeding directly to set it 
aside. 


Equity. Decree. Evidence. Record. Before Judge ScHLey, 
Glynn Superior Court. November Term, 1873. 


To report this case would simply be to repeat the facts re- 
cited in the above head-note. 

The decree objected to was proposed to be taken by the 
counsel for the first mortgage bondholders of the Brunswick 
and Albany Railroad Company and certain other preferred 
claims. It was resisted by counsel for Henry Clews & Com- 
pany and the general creditors, upon the grounds that it was 
illegal, that it could not be passed without the intervention 
of a jury, and that the case was not ripe for judgment. The 
objections were overruled, and Henry Clews & Company et 
al., excepted. 


Danret 8. Printup; J.C. Nicnors; A. J. Smita; W. 
M. Sessions, for plaintiffs in error. 


O. A. LocHraneE; A. O. Bacon, for defendants. 
McCay, Judge. 


1. We see no good objection to the final judgment com- 
plained of. All the issues save those expressly excepted in 
the judgment, had either been passed upon by a jury or by 
the judge, by consent, without a jury. A final deeree had | 
been taken. by consent, the road sold, and the fund in court. 
The mere division of the money according to the judgments 
was a ministerial duty. It consisted simply in calculations, 
additions, ete., and inspection of papers and amounts. The 
statute requires the court, the judge, to sign the final decrees 
or judgments in equity. They are the judgments of the court 
on the findings of the jury, or other agreed tribunals, and 
in this case the judge has only performed that act and enter- 
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ed a judgment in accordance with the previous consent de- 
cree. It has ever been the practice in chancery proceedings 
to pay out money as fast as it can be done. * It is contrary to 
public policy to keep it on hand whenever it can be paid out 
with safety to the claimants. In this case a full reserve was 
kept back to pay any parties before the court whose rights 
were yet unsettled. We think Clews & Company’s rights 
fully protected as far as they in fact exist. The claim to put 
in these coupons prior to the other bonds we think prepos- 
terous. Our statute applying judgments first to interest is 
simply a rule for the application of payments, and has nothing 
to do with the case of one holding a bond and the other a 
coupon upon it. They both stand on the same footing. As 
to the objection that this fund ought to be kept in hand until 
other claimants come in, we are not disposed to interfere. 
It was a matter for the judge to determine in his discretion, 
A creditors’ bill is a quasi proceeding in rem. Reasonable 
time ought to be afforded. In a matter so public as this, the 
insolvency of a railroad company, involving as this did issues 
of great notoriety and importance, as proclamations by the 
governor and investigating committees by the legislature, we 
think plenty of time was given. 

2. A recital is a decree put upon the records, is a record, 
and imports verity. It is of higher dignity even than a 
writing, and we are clear that any such recital binds the par- 
ties. It is conclusively presumed that the court had what- 
ever evidence of consent the law requires, and it can only be 
attacked as any other judgment. 

Judgment affirmed. 


Witu1aM Pritcuert ef al., plaintiffs in error, vs. P. & J. 
M. Parrerson, defendants in error. 
Whilst this court is not exactly satisfied with the judgment of the court 


below, yet as the case is one of granting a new trial so that the parties 
may have another hearing, we do not think there has been such an 





SUPREME COURT OF GEORGIA. 


Pritchett et al. vs. Patterson. 





abuse of the discretion vested by law in the judge of the superior 
court to grant a new trial on the ground of the verdict being contrary 
to the weight of the evidence, as to require a reversal of his judgment. 


New trial. Before Judge Knicut. Gilmer Superior 
Court. May Term, 1873. 


P. & J. M. Patterson brought complaint against William 
Pritchett, Jones Pritchett and Henry Pritchett, as surviving 
makers, on a note made by said defendants, together with 
Messer Pritchett, deceased, on December 22d, 1857, payable 
five years after date to plaintiffs, or bearer, with interest from 
date, for $500 00, with a credit thereon of $192 00, of date 
December 13th, 1863. 

The defendants pleaded as follows : 

Ist. Tender in 1863 of the full amount due on said note 
to Jeptha Patterson, the agent of the plaintiffs to collect the 
same ; that the tender was made in Confederate money, which 
said agent had promised to receive, but which he subsequently 
refused to accept, by means of which said amount was lost to 
the defendants. 

2d. That the plaintiffs, in selling the land for which said 
note was given, showed to the defendants lot number three 
hundred and twenty-one, in the sixth district and second sec- 
tion of Gilmer county, as one to be sold to them, to which lot 
they never had any title; that when the bond for titles was 
executed, lot number three hundred and twenty was inserted, 
plaintiffs representing that it was the lot which had been ex- 
hibited to the defendants ; that lot number three hundred and 
twenty-one, the lot really shown to defendants, exceeded in 
value lot three hundred and twenty, the one actually embraced 
in the bond, by $250 00; that the plaintiffs agreed to deduct 
the difference in value between said lots from said note, but 
thus far have failed to comply with said undertaking. 

3d. That defendants paid the plaintiffs in 1858, $125 00 
on said note, in a horse sold to them, which credit has never 
been entered thereon. 

The plaintiffs introduced the note sued on and closed. The 
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defendants testified substantially to the facts set forth in the 
pleas. Austin Painter, Riley Minton and James Head sus- 
tained the third plea. Head testified, in addition, that lot three 
hundred and twenty-one is worth $250 00 more than lot three 
hundred and twenty. 

It was admitted by the plaintiffs that Jeptha Patterson was 
their agent to collect the note sued on. 

The evidence of the plaintiffs and of their agent flatly con- 
tradicted the testimony of the defendants in every material 
point. The plaintiffs stated that it was impossible for there 
to have been any mistake as to the lots sold; that defendants 
were better acquainted with said lots than the plaintiffs, as 
William Pritchett had been living on the land for two or 
three years before the sale; that the land was sold by the plat 
and grant, which the parties had before them; that William 
Pritchett traced the lines by the plat and grant before the 
plaintiffs purchased the property. 

The evidence of the plaintiffs as to the sale of the horse to 
them by the defendants for $125 00, to be entered as a credit 
on the note, was excluded, upon the ground that the testimony 
disclosed that if such sale was made at any time, Messer Phit- 
chett, since deceased, was the other contracting party. 

The jury returned a verdict for the defendants. The plain- 
tiffs moved for a new trial, because the verdict was contrary 
to the law and the evidence. The motion was sustained, and 
defendants excepted. 


Tuomas F, Greer, for plaintiffs in error. 


J. A. Jervis; C. D. Putiuips, for defendants. 


TRIPPE, Judge. 


As reluctant as this court is to interfere with the discretion 
of the judge of the superior court when he refuses to grant a 
new trial on the ground that the verlict is contrary to the 
evidence or the weight of the evidence, it is still more disin- 
clined to control that discretion when a new trial is granted 
on that ground. 
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In this case, had the new trial been refused, we would not 
have reversed the judgment; and though we are not exactly 
satisfied with its being granted, yet as thereby the parties will 
have another-hearing, and there is certainly strong evidence 
against the verdict, we permit the judgment to stand. The 
plea of tender, and the testimony of one of the plaintiffs af- 
firming it, is at least very suggestive against a portion of the 
defense set up, and which was sustained by the verdict. 

Judgment affirmed. 


THe Dawson MAnvuracturinc Company, plaintiff in 
error, vs. THE BRUNSWICK AND ALBANY RAILROAD Com- 


PANY et al., defendants in error. 


Under the construction of the contract and of the order of the court 
permitting the plaintiff in error to take from the receiver the cars in 
dispute, on his giving up his right to go upon the general fund for the 
amount of his debt, reserving his right to claim hire and damages, we 
are of opinion that the court erred in ruling out the testimony as to 
the value of the rent of the cars and-the damage to the cars over and 
above the wear and tear, and on this ground we think there ought to be 
a new trial. As to the six cars not delivered, we do not see that any 


issue was made as to them. 


Contracts. Evidence. Before Judge Scuitey. Glynn 
Superior Court. May Adjourned Term, 1873. 


The Dawson Manufacturing Company, on 5th August, 
1871, entered into a written contract with the Brunswick and 
Albany Railroad Company, by‘which it made for it twenty- 
five platform and fifty box cars, and, as security for the pay- 
ment of certain notes taken for them, it retained the title and 
ownership of the cars, and reserved the right, in case of the 
non-payment of any of said notes, without impairing the effect 
and validity of said notes, to resume -possession thereof; and 
the Brunswick and Albany Railroad Company agreed to sur- 
render up the same, and the Dawson Manufacturing Company 
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then had the right to sell the cars at public auction on ten 
days’ notice, and apply the proceeds to the notes. 

After the bill in this case was filed, an injunction ordered, 
and a receiver appointed, these cars went into his possession, 
and the Dawson Manufacturing Company was made a party 
defendant. An answer was filed and the injunction dissolved 
as to it. Thereupon the cars, except six, were returned. 

The interlocutory decree under which this was effected, 
provided that “the Dawson Manufacturing Company may go 
forward and make proof before ‘the jury at the final trial 
of said cause, unless it can be agreed upon by counsel what 
said Brunswick and Albany Railroad Company may be in- 
debted for rent due for the use of the said cars, and for dam- 
ages to them, over and above the usual wear and tear in ser- 
vice, or for any loss or destruction of any one or more of said 
cars. It being distinctly understood, that in consideration of 
the foregoing, said Dawson Manufacturing Company gives 
up and abates all claim of damages against said railroad com- 
pany for any loss it has suffered by reason of the non-pay- 
ment of said notes for said cars, under said contract, other 
than rent or damages for the injury, loss or destruction of said 
cars, or any of them, aforesaid, and the claim submitted to the 
master on said notes to be withdrawn.” 

Under this interlocutory decree the claim for over $41,000, 
which had been presented to the master and adjudged correct 
by him, was withdrawn, and the claim of the Dawson Manu- 
facturing Company was presented to the jury, and an issue 
tendered thereon, for the following amounts: 





1872 
Feb. 27th. For rent of cars, to-wit: 80 box cars from 15th 
June, 1871, at $45 00 each, per month $11,340 00 
To rent of 25 box cars same time and same price 9,450 00 
To value 6 box cars never turned over, but transferred by 
T. A. Burns, superintendent, and Hazlehurst & 
Minnehan 
To loss and damages and injury to 49 cars at $200 00 each.... 


Upon the trial the court held that the Dawson Manufactur- 
ing Company could recover neither rent nor damages, and the 
VoL. Li. 10. 





138 SUPREME COURT OF GEORGIA. 


“The Dawson, etc., Company vs. The Brunswick, etc., Company et al. 








jury consequently returned a verdict for the defendant. To 
which ruling the Dawson Manufacturing Company excepted. 
No issue seems to have been made as to the six cars not de- 


livered. 
Hines & Hopsps, for plaintiff in error. 


O. A. LocuranE; W. M. Sesstons; McLaws & Ga- 
NAHL, for defendants. 


McCay, Judge. 


There may be grave doubt whether the contract under 
which these cars were delivered by the plaintiffs to the rail- 
road company was not in truth a mortgage. The form of 
every mortgage is a deed to the property, subject to condi- 
tions. It is the circumstance that the arrangement is only a 
security for the payment of money, that characterizes.the in- 
strument as a mortgage, and much might be said in favor of 
that being from the face of it the sole purport of this con- 
tract. But however this may be, the plaintiffs, in their an- 
swer and in their motion to dissolve the injunction, treated 
the paper as reserving to them the title, and as making the 
sale only conditional, and so the judge treated it in his judg- 
ment dissolving the injunction and giving them up the cars. 
He expressly required them to give up their claim on the rail- 
road for their notes, the price of the cars. This judgment 
also expressly allowed them to put before the receiver their 
claim for rent and for damages. Nobody objected to or ap- 
pealed from this judgment, and they are therefore to be held 
as assenting to it. If the trade was rescinded for non-pay- 
ment of the money, we think in equity the car company has 
a right to rent and to damages. On what principle can the 
railroad company be presumed to keep and use the cars, not 
pay for them, and force the builders to assert their title, and 
not pay for the use of them in the meantime, as well as dam- 
ages for their misuse. We say nothing as to the six cars, as, 
so far as we can see, that issue was not distinctly made. 

Judgment reversed. 
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JoHN T. WINGFIELD, administrator, et al., plaintiffs in error, 
vs. BELLE VIRGIN e¢ al., defendants in error. 


1. When the legal title to property is vested in a trustee for infants, who 
can sue for it, and who fails to do so within the time prescribed by law, so 
that his right of action is barred, the infant cestui que trusts, who have 
only an equitable interest in the property, will be also barred ; but 
when the legal title is vested in the infants, or cast upon them by ope- 
ration of law, then the statute does not run against them during their 
infaney. 

. In order to defeat a prescriptive title for fraud, the claimant’s written 
evidence of title, under which he went into possession of the property, 
must be shown,to have been fraudulent within his own knowledge, or 
notice thereof brought home to him before or at the time of the com- 
mencement of his possessiou. 


Prescription. Statute of limitations. Trusts. Infants. Be- 
fore Judge Porrne. Wilkes Superior Court. December 
Adjourned Term, 1873. 


For the facts of this case, see the decision. 


R. Toomss, for plaintiffs in error. 


W. M. & M. P. Reese, for defendants. 


Warner, Chief Justice. 


In November, 1861, John B. Weems, who had intermar- 
ried with Elizabeth Wingfield, for the purpose of protecting 
his wife’s equity in her share of her deceased father’s estate, 
jointly with her, executed a deed of trust conveying to S. B. 
Wingfield, her brother, all the property to which she was en- 
titled as a distributee of her father’s estate, upon certain de- 
clared trusts expressed in said deed, one of which was that 
said trustee was to hold the said property for the sole and sep- 
arate use of his said wife and children, born and to be born, 
the income of said property to be applied to the support, main- 
tenance, education and use of the family, and not to be sub- 
ject to the debts of said Weems, and at the death of himself 
and wife, or the survivor of them, the corpus of the property, 
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with its profits, to be divided amongst their children. This 
deed was recorded within three months after its execution. A 
part of the property assigned to Mrs. Weems as a part of her 
father’s estate, and conveyed to the trustee, was a house and 
lot in the town of Washington, which is now the subject mat- 
ter of controversy. Wingfield, the trustee, never took pos- 
session of the house and lot, but it was taken possession of ‘by 
Weems, managed and controlled by him, and whilst in the 
possession thereof, and acting as trustee for his wife and chil- 
dren, did, on the 14th day of October, 1863, sell and convey 
the said house and lot to one Nicholas Wylie for the sum of 
$17,500 00, signing the deed of conveyance as trustee for his 
wife, and the said Wylie went into the possession of the same 
under said purchase, and continued in possession thereof up 
to the time of his death, and by his legal representative since 
his death. On the 14th day of November, 1864, Wingfield, 
the trustee named in the original deed of trust, and Mrs, 
Weems, executed another deed to Wylie, conveying the prem- 
ises to him for the consideration of $17,500 00, as expressed 
in the deed, but, in fact, no money was paid when the last 
deed was executed. The complainants, the children of Weems 
and wife, all being minors, filed their bill against the defend- 
ants to have the trust re-established, which they allege has 
been destroyed, the aforesaid deeds canceled, and an account 
taken of the rents and profits of the property, a new trustee 
appointed, and the trust executed in conformity with the terms 
of the original trust deed. Wylie’s legal representative, one 
of the defendants, claimed a title to the house and lot by pre- 
scription, under the statute. On the trial of the case, the 
jury, under the charge of the court, found a verdict for the 
complainants. A motion was made for a new trial, which 
was overruled, and the defendant excepted. 

1. Did Wylie, in his lifetime, acquire a good prescriptive 
title to the house and lot as against the complainants? What 
constitutes a title by prescription? Title by prescription is 
the right which a possessor acquires to property by reason of 
the continuance of his possession for a period fixed by the 
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law. Possession, to be the foundation of a prescription, must 
be in the right of the possessor and not of another; must not 
have originated in fraud ; must be public, continuous, exclu- 
sive, uninterrupted and peaceable, and be accompanied by a 
claim of right. Adverse possession of lands, under written 
evidence of title for seven years, shall give good title by 
prescription. But if such written title be forged or fraudu- 
lent, and notice thereof be brought home to the claimant be- 
fore or at the time of the commencement of his possession, no 
prescription can be based thereon: Code, 2678, 2678, 2680. 
There is no dispute as to the fact that Wylie was in possession 
of the house and lot for more than seven years under the first 
deed executed by Weems, as trustee for his wife, before the 
filing of complainant’s bill, and it must be admitted, from the 
evidence in the record, that he went into the possession of the 
property under written evidence of title, and held that pos- 
session under a claim of right, having paid a fair and valuable 
consideration for it. There is no evidence of any actual fraud 
in the procurement of the deed for the house and lot by Wylie 
from Weems, which is necessary to be proved in order to de- 
feat his prescriptive right of possession; in other words, there 
is no evidence that his possession under that written evidence 
of title originated in fraud, but on the contrary the purchase 
of the property appears to have been made in good faith, and 
for an adequate valuable consideration paid at the time he 
went into the possession of the property under written evi- 
dence of title. But it is said the complainants were minors, 
and that the statute did not run against them in favor of his 
prescriptive title. It will be noticed that the legal title to 
the property was in Wingfield, the trustee, by the original 
trust deed, and not in the complainants, and cannot vest in 
them until the death of Weems, their father. The Code de- 
clares that no prescription works against the rights of a minor 
during infancy: Code, 2686. By the act of 1817, Cobb’s 
Digest, 567, it is declared that the statute of limitations, when 
it has commenced running, shall not so operate as to defeat 
the interest acquired by infants after its comntencement. This 
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court, in construing the act of 1817, in Pendergrast vs. Foley, 
8 Georgia Reports, 1, held that the interest of infants, as con- 
templated by that act, must be such an interest as would en- 
able them to maintain a suit in their own names for the prop- 
erty, as where the legal title to lands is cast upon the infant 
heirs of the deceased ancestor. The court also held in that 
case, that when the legal title to property was in an executor, 
administrator or trustee for an infant who neglects to sue 
within the time prescribed by law, the statute of limitations 
shall bind the infant, and such is believed to have been the 
uniform ruling of this court: Worthy vs. Johnson, 10 Georgia 
Reports, 358. If the words “interest acquired by infants” 
in the act of 1817, was properly construed by this court to 
mean a legal title in them, the words “rights of a minor dur- 
ing infancy,” as mentioned in the Code, should receive the 
same construction. In Ladd & Wilson vs. Jackson, 43 Geor- 
gia Reports, 288, this court held that the statute did not run 
against the minor children in that case, because the legal title 
to the land was vested in them. The distinction is this, when 
the legal title to the property is vested in a trustee who can 
sue for it, and fails to do so within the time prescribed by 
law, and his right of action is barred, the infant cestui que 
trusts, who have only an equitable interest in the property, 
will be also barred; but when the /egal title to the property 
is vested in the infants, or cast upon them by operation of 
law, then the statute does not run against them during their 
infaney. In the case before us, the legal title to the property 
in controversy never was in complainants, and could not be 
until the death of Weems, their father; and therefore Wylie’s 
title by prescription was good as against Wingfield, the trus- 
tee, who had the legal title to the property, and he being 
barred from recovering the possession of it, the complainants, 
his infant cestui que trusts, are also barred. 

2. It is insisted that the taking of the second deed by Wylie 
from Wingfield, the trustee, on the 14th of November, 1864, 
to the property, will defeat his prescriptive right of posses- 
sion under his first deed, because the second deed was a fraud 
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on the rights of the complainants. Although the obtaining 
the second deed may have been a legal fraud so as to prevent 
him from acquiring any rights under it, still, it cannot have 
a retroactive operation so as to defeat his prescriptive title 
acquired under his first deed. Wylie’s prescriptive title did 
not originate under the second deed, but originated under his 
first deed, and his possession commenced under it, and not 
under the second deed ; besides, it does not appear from the evi- 
dence that there was any moral fraud, any covinous inten- 
tion, in procuring the second deed. Wylie had honestly bought 
the property and paid a fair consideration for it, and doubt- 
less believed he had a good title from Weems, but when he 
ascertained the contrary, it was but natural that he should de- 
sire to procure a better title from the trustee, and all the 
parties knowing that he had paid his money for it, includ- 
ing Mrs. Weems, she united with the trustee in making 
him another deed, expressing therein the consideration which 
he had paid when the first deed was executed, that is all of it 
in relation to the mala fides of that transaction. But assuming 
that there was actual moral fraud on the part of Wylie in pro- 
curing the second deed, as the complainants contend there was, 
still, his prescriptive title under which he claims the posses- 
sion of the property did not originate under that deed. In 
order to defeat Wylie’s prescriptive title for fraud, his written 
evidence of title, under which he went into the possession of the 
property, must be shown to have been fraudulent within his 
own knowledge, or notice thereof brought home to him be- 
fore or at the time of the commencement of his possession. 
There being no evidence in the record of any actual fraud on 
the part of Wylie when he purchased the property from Weems 
and took his deed as trustee for his wife therefor, and went 
into the possession of it under a claim of right as his own 
property, and continued in possession for more than seven 
years, he acquired a good prescriptive title to the property 
under the statute as against the trustee of the complainants 
who had the legal title to it, and the trustee being barred of 
his right to recover it, the complainants, his cestui que trusts, 
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were also barred, they not having any legal title to the prop- 
erty vested in them, which would prevent the running of the 
statute against them as infants, according to the uniform rul- 
ings of this court heretofore made. To except minors during 
infancy from the operation of the statute, the legal title to the 
property must be in them. 

Let the judgment of the court below be reversed. 


JoHN T. ARNOLD, plaintiff in error, vs. THE STATE OF 
. . 
. GeEorGIA, defendant in error. 


Under an indictment against A for assault with intent to murder B, by 
shooting at him, willfully and feloniously, with a loaded pistol, the 
jury found the following verdict: ‘* We, the jury, find the defendant 
guilty of shooting, not in his own defense, and recommend him to the 
mercy of the court :’’ ; 

Held, that the verdict is not void for uncertainty, and that judgment may, 
by reference to the indictment, be entered upon it for shooting at B, 
not in his own defense, and without justification. 


Criminal law. Verdict. Judgment. Before Judge Barr- 
LETT. Baldwin Superior Court. August Adjourned Term, 
1873. 


Arnold was placed upon trial for the offense of assault with 
intent to murder, aileged to have been committed upon the 
person of Elliot Flint, on July 29th; 1872, by shooting at 
him with a pistol. The defendant pleaded not guilty. The 
jury returned the following verdict : 

“We, the jury, find the defendant guilty of shooting, not 
in his own defense, and recommend him to the mercy of the 
court.” 

The defendant moved in arrest of judgment, because the 
verdict specified no crime. The motion was overruled, and 
the defendant excepted. 


CrawFrorp & WILLIAMson; SANForD & FurMAN; W. 
A. Lorton, for plaintiff in error. 
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Ist. The verdict does not “cover the issues made by the 
pleadings :” Code, sec. 3559, and cases cited. These “issues” 
are: 1. That he “shot at another :” Code, sec. 4370 ; 28 Ga., 
395. 2. “Without justification.” The plea of “ not guilty,” 
implies other “justifications ” as well as “self-defense :” Act 
1855-6, p. 265; Code, sec. 4370; 28 Ga., 367. 

2d. The verdict describes no crime for which sentence may 
be pronounced : Code, sec. 4370 ; 28 Ga., 367, 395 ; 30 Ibid., 
608 ; 40 Ibid., 150. 

3d. Defendant, having been “in jeopardy of life or liberty,” 
is entitled to discharge: " Conititution 1868, Art. I., sec. 8; 3 
Ga., 56, 73; 28 Ibid., 367. 


J. W. Preston, Solicitor General, for the State. 

Ist. If the indictment is sufficient, and the verdict covers 
all the material allegations in it, and is reasonably certain and 
formal, so that the court may readily determine from it and 
the other pleadings and facts what offense is intended, judg- 
ment will not be arrested because the verdict dves not follow 
the exact language of the Code: 2 Kelly, 137; 26 Ga., 593, 
602 ; 45 Ibid., 57 ; 25 Ibid., 689; 3 Graham & Waterman on 
New Trials, 1390, 1377; 1 Bish. Cr. L., 677, et seq.; 3 Bouv. 
Inst., 501, 520, and notes. 

2d. The name given to the offense does not characterize it, 
but the substance described in the statement does: 3 Kelly, 
417; O’Halloran vs. The State of Georgia, 31 Ga., 206; 32 
Ibid., 251, 

3d. Verdicts are to have a reasonable intendment, are to 
receive a reasonable construction, and are not to be avoided, 
unless from necessity: 17 Ga., 361; Code, sec. 3561; 39 Ga., 
664, (2.) 


McCay, Judge. 


Verdicts are to have a reasonable intendment and to receive 
a reasonable construction, and are not to be set aside unless 
from necessity: Code, 3561; 17 Georgia, 361; 39 Ibid., 664. 
And this is the general spirit of the Code, as well as the ex- 
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pression of the more universal tendency of jurisprudence to- 











wards freedom from that slavish adherence to technical nicety 
which is the reproach of the common law. 

In every verdict there must be a reference to the indictment 
and the issue to make it have any meaning. The verdict is 
the response of the jury to the charge and to the issue formed 
upon it. Ordinarily the verdict is “guilty” or “not guilty.” 
The verdict is general and its legal effect is guilty or not 
guilty of the charge as laid in the indictment. 

If the charge be murder, and the jury say we find the de- 
fendant guilty of assault; it means of assault upon the per- 
son charged at the time and place charged, and that the assault 
was without justification. So here the charge was assault with 
intent to murder A B, at a certain time and place, illegally 
and feloniously, by shooting at him with a loaded pistol with 
intent to murder. In this is involved, as a legal necessity, that 
he did shoot at A B not im his own defense and without jus- 
tification. The jury negative the malice, the intent to mur- 
der and simply find the shooting. But what shooting? The 
shooting charged, but without the intent to murder. The ver- 
dict to be perfectly formal might go further and say shooting 
at A B not in his own defense and without justification. But 
we see no imperative requirement for this additional detail. 
All this is charged in the indictment and the verdict of the 
jury may just as properly be aided by the indictment as to 
these things, as it may by the name of the party shot at, and 
the time and place of the occurrence. The case of Cook vs. 
The State, 26 Georgia, 593, is very like this. The jury found 
the defendant guilty of “harboring.” Harboring what, and 
how? Why plainly the slave of A B at the time and place 
stated and to the injury of A B: See, also, 25 Georgia, 494; 
Ibid., 689. 

Judgment affirmed. 
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Joun B. Dunnanoo, plaintiff in error, vs. JAMES H. Hor- 
LAND, executor, e¢ al., defendants in error. 


1. Under the act of 1866 and the constitution of 1868, which secure to a 
married woman, as her separate estate, all property given to, inherited 
or acquired by her, the husband cannot assert her rights in reference 
to such property in his own name. (R.) 

. When a daughter is excluded by her father’s will from any interest in 
his estate, and the executors agree with her husband, in order to pre- 
vent a caveat, that said estate, with certain exceptions, shall be equally 
divided between all his children according to appraisement, each child 
accounting for any indebtedness existing to the estate, and there was 
at the time of said agreement a suit pending in favor of the executors 
against such husband on a note, to a portion of which he had a sub- 
stantial defense, upon which the executors entered a judgment within 
a few weeks after the contract aforesaid, without his knowledge or 
consent, he, relying upon said agreement, giving no further attention 
to the same, the enforcement of said judgment will be enjoined. (R.) 

. As the agreement provides that when the estate is ready for distribu- 
tion, it shall be paid out ‘ to each of the children of the deceased,’ 
the husband of one of the daughters cannot, by a bill filed in his own 
name, enjoin a suit pending agaist him for the purchase money of 
property of the estate sold by the executors, for the purpose of setting 
off against said claim his wife’s interest in said estate. For the same 
reason the otfer children must be made parties. (R.) 

. As the will conveyed certain lands to the children of complainant, 
and as the subsequent agreement did not affect them, they were not 
necessary parties. (R.) 


seem ee 


Husband and wife. Separate estate. Equity. Parties, In- 
junction. Set-off. Executors and administrators. ,Compro- 
mise. Before Judge Rick. Jackson county. At Chambers, 
January 3, 1874. 


For the facts of this case, see the decision. 
J. B. Estes; W. L. Marwer, for plaintiff in error. 


Wii, J. Pike; M. Pirman, for defendants. 


Tripper, Judge. 


The bill filed in the court below presents about the follow- 
ing statement of facts: John Griffith died testate in 1871, 
leaving four children, William Griffith, Mary Scott, Susan 
Holland, wife of J. H. Holland, and the wife of plaintiff in 
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error. Plaintiff and his wife, who were to receive nothing 
under the will, intended to caveat the probate thereof. By 
the will certain land was given in trust for the children of 
Mrs. Dunnahoo, and all the balance of the estate was left to 
the other three children. In January, 1872, before any caveat 
was filed, plaintiff in error entered into an agreement with 
two of the children, who were legatees, and with Holland, 
the husband of the third, and who was one of the executors, 
as follows: “That the will should be set up and executed ; that 
the land received by John B. Dunnahoo from testator, and all 
the lands willed by deceased to the children of Mrs. Dunahoo, 
all the demands held by deceased against said John B. Dun- 
nahoo at the time of his death to be accounted for as the rest 
of the heirs. All the above named lands to be valued by 
disinterested persons chosen by said parties; that when the 
estate of said deceased shall be ready for distribution'a caleu- 
lation shall be made upon the same and paid out to each of 
the children of said deceased so that each shall receive the same 
amount of said estate, except Mary Scott, who shall have the 
land willed to her over and above the rest as is set forth in 
said will.” The bill alleges that this agreement was made in 
order to settle and forever to put at rest all controversy in 
reference to said estate and to avoid family broils and litiga- 
tion, and that all parties acted under it and accepted it as the 
law to the executors so far as it conflicts with the testator’s 
will. The legatees mentioned in the will, as well as plaintiff, 
were indebted to testator, and it was the intention of the parties 
to the agreement that the debts so due by them were to be 
taken as advancements, and that the same were not to be paid 
in and then to be distributed, but to be counted as so much 
against their respective shares. The testator before his death 
had instituted suit on a note he held against plaintiff, which 
was pending when the agreement was executed. Plaintiff had 
a substantial defense against a large portion of this claim, but 
relying on the agreement, and as he alleges, “he believed and 
did know that it was to be determined and settled under the 
agreement,” he gave no further attention to the suit against 
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him. The executors, without his knowledge, at the next term 
of the court in which said action was pending and which was, 
in a few weeks after the execution of the agreement, obtained 
judgment on the debt and had levied the execution issued 
thereon on his property. The other parties have never been 
required to pay the debts they owed the estate. A sale has 
been made by the executors, all the parties in interest purchas- 
ing some of the property. Plaintiff bought about $1,100 00 
worth, of which he paid $600 00, and no payment was re- 
quired of the other legatees. ‘The executors have instituted 
suit against him for the balance of his purchase, which is now 
pending. There are no debts against the estate, which is ready 
for distribution, and the share coming to plaintiff or his wife 
is greater than what he owes the estate, and he has often pro- 
posed a settlement as provided in the agreement. The bill 
prays for an injunction against the levy and sale under it, and 
against the suit pending against plaintiff for the balance due 
on his purchase at the executors’ sale, and that a settlement 
and accounting be had as provided for by the agreement, and 
for general relief, ete. ‘The chancellor refused to grant the 
injunction. 

1. It is apparent that the bill was prepared without refer- 
ence to the act of 1866, or the constitution of 1868, which 
secure to a married woman, as her separate estate, all property 
given to, inherited or acquired by her. Had Mrs. Dunna- 
hoo’s right or interest in this estate accrued directly under the 
will, or solely by virtue of her being an heir-at-law, her hus- 
band could not assert her rights in his own name, or as a set 
off against what he may owe the estate, or set up-any equity 
in her to postpone or otherwise affect the collection of what 
he might owe the estate. Even under the agreement and 
the facts in the case, he cannot himself, in his name, assert 
any claim of hers to prevent the collection of the balance 
of his purchase at the sale by the executors. 

2. The agreement provides that when the estate is ready 
for distribution, it shall be paid out “to each of the children 
of the deceased.” This distinctly recognizes one share as be- 
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longing to Mrs. Dunnahoo, and her husband cannot, by a 
purchase at the sale, secure to himself what belongs to his 
wife. To affect the set off, so far as it refers to either of their 
debts, it would be necessary that the wife should be a party, 
and that proper allegations, if the facts exist to authorize 
them, should be made. For the same reason, Mrs. Holland, 
another daughter, should be a party, with such charges 
ds would show that she was bound by the agreement. She 
did not sign the agreement. It was the act of her husband. 
It is true he was executor, but her interest under the will was 
her separate property. That right could not be affected or 
lessened by the act of her husband without her consent. The 
letting in of Mrs. Dunnahoo to a share of the estate did 
diminish Mrs Holland’s portion. To bind her by this, or to 
enforce the execution of the agreement against the executors, 
she must be a party, and must be shown to be bound by that 
agreement. The bill not containing all this, it was not error 
to refuse the injunction so far as it was prayed to restrain the 
suit now pending against plaintiff. 

3, 4. We do not think the rights of the children of Mrs, 
Dunnahoo, under the will, affect the question or present any 
difficulty. They are secured by the will, and are not taken 
away or diminished by the agreement. Certain land is be- 
queathed to them, and the parties only contracted that the 
appraised value of it should be deducted from the share that 
would go to their mother under the agreement. They have 
no interest in this contract. But we think the injunction 
should have been granted restraining the enforcement of the 
judgment obtained by the executors against the plaintiff. He 
makes the sworn statement that his defense was, and that it 
was true, that the debt was for $100 00 more than it should 
have been, and that he was entitled to a credit for a payment 
of $200 00, and relying on the agreement and the under- 
standing of the parties that a settlement of all the debts was 
to be made when a distribution was had, he was induced not 
to prosecute his defense. If this be true, and it is sworn to 
and not contradicted, he should not lose his right to be heard, 
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even if the agreement can be repudiated, or cannot be legally 
enforced. If he was misled by it so as to omit to defend the 
suit, that right should now be granted him. ‘Two of the 
three executors signed the agreement. Its terms, when taken 
in connection with the charges in the bill, are sufficient to en- 
title him to a hearing before a jury. We do not say that in 
the present state of the bill he can assert any claim to have 
this debt paid out of any part of the estate. As before stated, 
it would be necessary for Mrs. Holland to be a party, as also 
Mrs. Dunnahoo, with such further averments as might be 
necessary. It is true a wife cannot dispose of her property to 
discharge her husband’s debts ; but in this ease, Mrs. Dunna- 
hoo took nothing by the will. She had no property in the 
estate outside of the agreement. She and her husband pro- 
posed to contest the will. All her rights and all chance for 
any share, would thus have been in litigation. We do not 
think that, in such a case, a wife should be denied the privil- 
ege to compromise a litigated or doubtful claim, even on the 
terms that she will receive a debt on her husband as part of 
the share that the other parties may yield to her. Such a set- 
tlement is not in conflict with the law, and might be emi- 
nently prudent and proper in such cases, especially where 
family disfutes are thereby prevented and settled. We were 
urged in the argument to give directions as to what rights the 
plaintiff might have under proper amendments, and what 
judgment the chancellor should render in the case thus made. 
But we cannot go farther than the suggestions which have 
been made, and which necessarily spring out of the reasons 
given for the decision we render. It is for the parties to take 
such steps as their interests may require and the law will per- 
mit. 

In our opinion, the injunction should be granted, so far as 
to restrain the collection of the judgment obtained by the ex- 
ecutors against plaintiff in error, until it can be determined 
on a final hearing whether he is entitled to be heard on his 
defense against the note on which the judgment was rendered, 

Judgment reversed. 
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Wituram C. But er, plaintiff in error, vx. Martua E. 
AMBROSE, administratrix, defendant in error. 


1. A showing for a continuance, on the ground of the absence of a wit- 
ness by whom the party will ‘‘ sustain his plea,’’ is not, if objected to, 
sufficiently certain. 

2. This court will not grant a new trial on the ground of error in the 
judge in refusing a continuance if it appear, during the progress of the 
trial, that the witness for whose absence the continuance was sought 
was immaterial. 


‘Continuance. New trial. Before Judge Hitt. Jones 
Superior Court. October Term, 1873. 


Martha E. Ambrose, as administratrix upon the estate of 
Warren Ambrose, deceased, brought complaint against Wil- 
liam C. Butler on a note dated January 30th, 1856, due on 
the day of its date, for $264 13. The defendant pleaded set- 
off, the statute of limitations and release. When the case was 
called, the defendant moved for a continuance, and showed, 


for cause, as follows: 

That he had a material witness absent, Dr. S. M. Anderson ; 
that the witness resided in the county, about sixteen miles 
from the court-house; that he had been subpeenaed, and was 
not absent by the consent or procurement of the defendant or 
his counsel ; that, as it was then early in the morning, he had 
not had time to reach court; that the defendant had seen the 
witness on the previous evening, and had been assured by him 
that he would be in court on the following morning ; that his 
evidence was important, as he was the only person by whom 
the defendant could prove the defense made by his plea, and 
therefore could not safely go to trial without him. 

The motion was overruled, and the defendant excepted. 

The plaintiff introduced the note sued on and closed. The 
defendant proposed to read, in support of his plea of release, 
the evidence of the absent witness given in upon a former 
trial of the same case, contained in the brief of evidence as 
agreed upon and filed in the clerk’s office, on a motion for a 





ATLANTA, JANUARY TERM, 1874. 153 
Butler vs. Ambrose. 


new trial. The court refused to admit the evidence, and the 
defendant excepted. 

The defendant then proposed to prove by his own evidence 
what said witness had sworn upon said former trial. This 
the court refused to permit, and he excepted. 

The evidence of the absent witness, of which the defendant 
sought to avail himself, was as follows: 

“ He knew Warren Ambrose; heard Mr. Ambrose say, in 
a conversation, in 1862 or 1863, that defendant, Butler, had 
offered to pay him his note; that he told him he did not need 
‘the money, for him (defendant) to keep it and buy him a 
negro with it; he heard Mr. Ambrose also say, in 1865, in 
March or April, that he did not intend to collect the money 
of defendant on his note; that defendant had been his friend 
and had transacted business with him for fifteen years, and 
had done him many favors; that he told witness that he had 
told Butler he did not intend to make him pay the notes for 
he had rendered him many services. Witness married a 
cousin of Butler’s wife; Butler is no relation of Mr. Ambrose; 
Mr. Ambrose was of feeble health and bed-ridden when he 
spoke of the matter in 1865; a guardian was appointed for 
him by the court of ordinary of Jasper county, in the spring 
of 1865; he spoke of no particular paper he held against 
Butler ; he said paper or papers ; witness thought Mr. Am- 
brose was rational when he spoke of the matter in 1865.” 

The jury found for the plaintiff. Error is assigned upon 
each of the aforesaid grounds of exception. 


JamMES H. Biount; S. D. Irvin, by R. H. Cuark, for . 
plaintiff in error. 


C. L. Bart ett, for defendant. 


McCay, Judge. 


1. That a witness will sustain the plea is a very unsatisfac- 
tory statement of what he will say. The plea is that the 
plaintiff’s intestate had released the defendant from the pay- 

VoL, ui. 11. ' 
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ment of the note sued on. How? Where? When? On 
what consideration? The thing stated, that he will sustain 
the plea is a mere conclusion of law. Such a statement of 
the witness evidently ought to be made so that the court can 
judge that it will sustain the plea. We think there was no 
abuse of the discretion of the court in refusing this continu- 
ance. That the witness was a practicing physician, whilst it 
may not of itself be a good ground to refuse, is yet an ele- 
ment to be considered ; the defendant could have taken his 
interrogatories, and is thus guilty of additional laches. 

2. It would be, we think, trifling with justice to send this 
ease back. ‘The evidence of the witness, taken on a former 
trial, is part of the record, and was offered in testimony and 
rejected, we think properly, by the court. From that testi- 
mony it is plain that the witness would not have supported 
the plea. The release, as he states it, was a nudum pactum, 
and never acted upon or executed, and this very case shows 
the wisdom of the ruling of the judge that it is not enough 
to say that the witness will sustain the plea. 


Judgment affirmed. 


THE MANUFACTURERS’ BANK OF Macon, plaintiff in error, 
vs. W. L. & Hayne E..is, defendants in error. 


1. Under the charter of the Manufacturers’ Bank of Macon, it had no 
authority, in the year 1862, to issue bills intended to be redeemed in 
Confederate treasury notes, and therefore the ordinance of 1865 is in- 
applicable to such contracts. 

2. The bills sued on in this case were issued prior to the passage of the 
act of November 29th, 1862, authorizing the suspension of specie pay- 
ment by the banks upon certain conditions, and therefore the defend- 
ant can derive no benefit from it. 

. To make a contract illegal as being in aid of the rebellion, as provided 
by the 17th section of the Vth article of. the constitution of this state, 
it should be alleged with whom the contract was made, and the terms 
of it, and that it was made with the intention and for the purpose of 
aiding and encouraging the rebellion, and the consideration therefor 
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should be alleged, so that the court could determine from the facts 
whether the contract was made with the intention and for the purpose 
of aiding the rebellion. 


Banks. Scaling ordinance. Constitutional law. Contracts. 
Pleading. Before Judge Hii. Bibb Superior Court. April 
Term, 1873. 


For the facts of this case, see the decision. 


Lanier & ANDERSON, for plaintiff in error. 


A.O. Bacon; A. T. AKERMAN, representing the same 
principles in other cases, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant to recover the amount of certain described bank bills 
issued by the defendant, payable to bearer, a part of which 
were issued before the war, and the other part thereof, were 
issued in May and June, 1862. The defendant filed two 
pleas, alleging that the bills issued in 1862 were issued. and 
used as Confederate currency, and in aid of the Confederate 
government, in the war between it and the United States, 
and were illegally issued. That the bills issued in 1862 © 
were intended, and universally understood, to be payable in 
Confederate treasury notes, and should be scaled under the 
ordinance of 1865. The plaintiffs demurred to the plaintiff’s 
pleas. The court sustained the demurrer, and defendant ex- 
cepted. 

1. The questions involved in the defendant’s pleas were 
decided by this court in the case of the Manufacturers’ Bank 
of Macon vs. Lamar, 46 Georgia Reports, 563. But we have 
been requested by the plaintiffs in error to review that de- 
cision in view of the provisions of the act of 1862. In addi- 
tion to the reasons given for the judgment of the court in that 
case we would remark that the act incorporating the defend- 
ant and authorizing it to issue bills, was passed on the 23d 
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day of February, 1850. When the defendant accepted that 
charter it was bound by the terms of it, and all bills issued 
by it were issued by the authority of that charter, the same 
being a contract between it and the state. ‘The defendant 
had no authority to issue bills in 1862 under any other char- 
ter but that, and there can be no pretense that in the exercise 
of the franchise and privileges granted to it by that charter 
in issuing bills in 1862, that it was aiding the rebellion, and 
when it assumes by its plea that it has done so, it repudiates 
the validity of a public law of the state, to which it owes its 
existence. 

2. The act of 29th November, 1862, did nothing more 
than relieve the defendant from the penalty incurred by re- 
fusing to redeem its bills in gold and silver, upon certain 
terms and conditions, one of which was that it should receive 
treasury notes of the state of Georgia, and of thé Confed- 
erate States, and bills of all solvent banks, in payment of all 
dues, and upon deposit at par value. The General Assembly 
said to the defendant if it carried on its banking business as 
authorized by its charter without redeeming its bills in specie 
and be relieved from the penalties incurred, it must do certain 
things, but there is nothing in the act of 1862 which author- 
ized or required the defendant to issue bills under its charter 
payable in Confederate money, or in any other currency than 
gold and silver. But the bills now sued on, which were issued 
in 1862, were issued by the defendant in May and June of 
that year, before the act of 29th of November, 1862, was 
passed. ‘The bills were issued by the defendant and put into 
circulation as money, under the authority of a public law of 
the State, enacted in 1850, and in pursuance of a contract 
made with the State for that purpose, and there is no legal 
ground for saying that the bills were issued in aid of the re- 
bellion, and it does not become the defendant to so allege in 
the face of that public law which created it, and from which 
it derives its existence. 

3. It is true the defendant might have made an illegal con- 
tract, and have consummated it in the payment of its bills as 
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the consideration therefor, but the payment of the considera- 
tion in its own bills, which it had lawful authority to issue, 
would not on that account have made the contract any more 
illegal than if the consideration had been paid by it in the 
bills of any other bank authorized to issue its bills as money. 

What was the contract between the defendant and the party 
who received its bills now sued on, and the consideration of 
that contract? Who was the party making that contract? 
What was the intention of the parties to that contract? What 
was the consideration received by the defendant for its bills 
now sued on at the time it paid them out? It is not suffi- 
cient for the defendant to allege, in general terms, that the 
bills sued on were issued and used as Confederate currency, in 
aid of the Confederate government, in the war between it and 
the United States, and that many of said bills were actually 
furnished by said bank to agents of the Confederate govern- 
ment in exchange for Confederate treasury notes to enable the 
latter to pay off persons in the employment of the govern- 
ment of the Confederate States, and to make change for that 
purpose. To make a contract illegal, as being in aid of the 
rebellion, as provided by the 17th section of the Vth article 
of the constitution of this state, it should be alleged with 
whom the contract was made, and the terms of it, and that it 
was made with the intention and for the purpose of aiding 
and encouraging the rebellion, and the consideration therefor 
should have been alleged, so that the court could determine, 
from the facts alleged, whether the contract was made with the 
intention and for the purpose of aiding the rebellion. The 
bills sued on, which were issued by the defendant in 1862, 
as has been already stated, were issued under a charter granted 
by the state to the defendant, whereby the defendant was au- 
thorized to issue bills and circulate the same as money, on the 
terms and conditions specified therein. The bills of the de- 
fendant were issued and put in circulation in pursuance of the 
contract made by the defendant with the state when it accep- 
ted the terms of its charter. When the defendant issued the 
bills in question, it exercised one of the franchises which its 
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charter conferred upon it. The bills were not, and could not 
have been, payable in Confederate money. The plea does not 
allege with whom the contract was made by defendant when 
it paid out the bills sued on, or what was the consideration 
which the defendant received for the bills, or the value thereof, 
even if a contract made by the defendant with the state in 
1850, to redeem its bills in gold and silver, could be scaled 
under the ordinance of 1865. 

In this case, the defendant cannot derive any assistance from 
the act of 29th of November, 1862, because the bills were 
issued some months before the passage of that act. Whilst 
we know that human tribunals are not infallible, and have no 
power to make parties satisfied with the judgments thereof, 
(which would be entirely ineffectual if they had, when the 
judgment is against a party,) still this court has the power 
and authority, under the constitution and laws of the state, 
not to compel parties to be satisfied, but to compel them to 
acquiesce in its judgments when made on full consideration 
of the questions involved therein. 

Let the judgment of the court below be affirmed. 


JAMES M. SmirTu, governor, plaintiff in error, vs. BENJAMIN 
F. KitcHens et al., defendants in error. 


When A was arrested on a charge of assault with intent to murder, and 
gave bond to appear at the superior court to answer, etc., and upon 
the finding of a true bill, the judge issued a bench warrant, under 
which A was arrested and continued in the custody of the sheriff until 
the trial, during the progress of which he escaped from the custody of 
the sheriff: 

Held, that the securities of the bond taken by the magistrate were dis- 
charged by the subsequent arrest under the bench warrant, and are not 
liable on their bond. . 


Criminal law. Recognizance. Bail. Before Judge HER- 
SCHEL VY. JoHnson, Glasscock Superior Court. August 
Term, 1873. 
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This case arose upon a seire faciag to forfeit a bond execu- 
ted by Benjamin F. Kitchens, principal, and John F. M. 
Kitchens and William F. Kitchens, securities, conditioned as 
follows: “The condition of this recognizance is such that if 
the above bound Benjamin F’. Kitchens shall personally ap- 
pear at the next superior court to be held in and for said 
county of Glasscock, to be held on the third Monday in Au- 
gust next, to answer to such matters as shall then and there be 
charged against him by Joseph Kitchens, of said county, con- 
cerning the lying in ambush and attempting his life by trying 
to burst caps upon a loaded gun, and if he do not depart 
thence without leave of the court, then this recognizance to 
be void, else‘to remain in full force and virtue.” 

The facts were as follows: Benjamin F. Kitchens was arrest- 
ed and carried before W. C. Langham, a magistrate, charged 
with the offense of an assault with intent to commit murder. 
After a preliminary trial, he was admitted to bail upon giving 
the bond above referred to. At the next term of the superior 
court, a true bill was found against him, and he was arrested 
under a bench warrant. He remained in the custody of the 
sheriff until he escaped by walking out of the court-room 
while his trial was progressing. No exoneretur was entered 
upon the minutes of the court. The principal was not deliv- 
ered by his securities into the hands of the sheriff. 

The aforesaid facts were set up by the securities in response 
to the seire facias. The scire facias was dismissed, and the 
plaintiff in error excepted. 


Joun W. Rosrnson, Solicitor General, by B. H. Hitt & 
Son, for the plaintiff in error. 


Twiecs & Wriaut, for the defendants. 


McCay, Judge. 


We think the court below was right in holding these secu- 
rities discharged. It would be a very bad public policy to 
treat the bond given by the defendant before a magistrate, as 
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inhibiting the judge of the superior court, either after or be- 
fore indictment, from ordering the re-arrest of the defendant. 
These bonds are often taken without due consideration, and 
ought to be subject to the reconsideration of the matter by 
the judge. The case quoted from Texas seems at first sight 
very much in point, but it will be noticed that the new pro- 
cess was issued by the clerk. Here, after indictment found, 
the judge issues a bench warrant over his own signature and 
seal, ordering an arrest. ‘That arrest was made, the party 
was in the custody of the sheriff, and escaped. It would, as 
.it seems to us, be an outrage to charge the original securities 
with this escape. He was in the lawful custody of the sheriff. 
The securities could not control him. He was held by the 
sheriff for this very crime. We are not prepared to say this 
second arrest was illegal. We must do that to hold these se- 
curities liable, since if it was legal the state had, by its own 
lawful act taken the defendant out of the custody of the secu- 
rities, to hold him for the very same offense. The course 
pursued in this case is the common practice in the state, and 
has been for many years. Especially after indictment found, 
the judge of the court where the indictment is, orders the 
re-arrest of one under bail, at his discretion. As we have 
said, it is a very proper thing often for the judge to do, and 
if such a power did not exist, it would be a great defect in our 
criminal law. 
Judgment affirmed. 


LavurENT DeEGIVE, plaintiff in error, vs. MEADoR & Tum- 
LIN, defendants in error. ’ 


1. When a suit is pending in favor of a mechanic, under sections 1963 and 
1964 of the Revised Code, and the property on which the lien is claimed 
to attach has been sold by virtue of a legal process, the purchaser can- 
not make himself a party to such action and tender an issue denying 
the character in which plaintiff brings his suit. ~ 
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2. The fact that such purchaser has a mortgage on the property does not 
affect the question. 

3. The sale of the property discharged it from the mechanics’ lien, if it 
existed, and all questions touching the priority or validity of the con- 
flicting liens can, as between contesting creditors, be determined on 
the hearing of a rule for the distribution of the proceeds of the sale. 


Mechanics’ lien. Mortgage. Party. Judicial sale. Be- 
fore Judge Hopkins. Fulton Superior Court. April Term, 
1873. 


Meador & Tumlin brought suit to the October term, 1867, 
of Fulton superior court, against the Masonic Hall Company, 
of Atlanta, a corporation, for $2,590 40, on an account for 
cutting, preparing and furnishing stone, and putting up gran- 
ite front on the masonic hall building. They alleged that the 
work was completed according to contract on the 1st day of 
May, 1867, and accepted by the president of the corporation. 
The declaration did not allege that the plaintiffs were me- 
chanics or stone-cutters, but simply that the defendant was 
indebted to them iin the sum named for the work specified. 
The declaration further recited that “the petitioners had filed 
their mechanics’ lien in terms of the law,” and prays process, 
ete. A judgment was rendered for the plaintiffs, and an ap- 
peal entered by the defendant, at the April term, 1868. 

While the cause was pending on the appeal, to-wit: on the 
11th of April, 1872, Laurent DeGive filed a plea, under oath, 
setting up that he was the owner of the property upon which 
the lien was claimed, and that the property was not subject to 
the lien because Meador & Tumlin were neither stone-cutters 
nor mechanics, as contemplated by the statute, and did not cut 
and put up the stone on the said building as described, nor 
any part of it. 

When the case was called for trial DeGive appeared by his 
attorney and offered to defend the suit, stating and offering to 
prove the following facts: That he was the original owner of 
the masonic hall property on which said lien was levied and 
had sold it to the Masonic Hall Company on time for $10,000 
in gold, making, at the time of sale, a deed to said company 
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and taking from them a mortgage to secure the purchase money, 
that before said purchase money was paid or any part of it, 
the said company proceeded to build a masonic hall on the 
property and partially completed the same; that in October, 
1869, the property was seized and sold under a mechanics’ 
lien fi. fa. in favor of Healy & Berry vs. The Masonic Hall 
Company for work done by them for said company upon said 
property; that he became the purchaser at that sale for the 
price of $21,000 00 and proceeded to improve the property . 
at the cost of about $40,000 00; that the principal and inter- 
est, due him for the purchase money of the property upon his 
mortgage, and the legal liens thereon, amounted to more than 
$21,000 00 not including the demand of Meador & Tumlin 
from which he was therefore seeking to protect himself be- 
lieving, for the reasons stated in his plea, that the en 
had no lien under the law. 

Counsel for plaintiffs objected to DeGive’s being heard be- 
cause not a party tothesuit. Counsel for DeGive then moved 
the court to allow him to be made a party defendant. The 
court refused to permit him to be heard as to the facts aforesaid, 
or to be made a party, and allowed the plaintiff’s counsel to take 
an order dismissing the appeal, they producing an authority 
from the Masonic Hall Company to that effect. 

DeGive excepted to all of these rulings and assigns error 
thereon. 


D. F. & W. R. Hammonp; Courier & CoLuier, for 
plaintiff in error. 

We insist that DeGive, who was the owner of the property 
in this case, and the principal creditor of the defendants, out 
of whom the fund had been raised for distribution, had 
the right to show that the lien of Meador & Tumlin was not 
a valid and subsisting lien, and that the court erred in refus- 
ing him this privilege: Cole, section 3484 ; 45 Ga., 493; 45 
Ibid., 97. 

We insist that the vendor’s lien, under the law, is para- 
mount to that of the mechanic, or any other lien, until the 
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property is paid for. But while this is true, DeGive having 
sold and made a deed, and taken a mortgage to secure the 
payment, and being before the court in a contest as to the su- 
periority of liens, he had such an interest in the case as en- 
titled him toa hearing: 29 Ga., 408; Code, 3654; 22 Ga., 
116; 40 Ibid., 259 ; Code, secs. 1994, 1959. 


Rospert Baven; A. W. Hammonp & Son, for defend- 
ants. 

None but parties to record can be heard: 19 Ga. R., 15. 
Stone-cutters have mechanics’ lien: Acts of 1859, p. 57. Pur- 
chasers not affected by this judgment: Code, section 1990, 
par. 3. 


TRIPPE, Judge. 


1. There can be no legal necessity, in order to assert any 
right of plaintiff in error, that he should be made a party to 
the suit he proposed to defend. He has purchased the prop- 
erty at a sale under a legal process, and by section 1961, Re- 


vised Code, takes it discharged of the mechanics’ lien, and if 
any lien may exist it can only attach to the proceeds of the 
sale upon notice of the mechanic to the officer who sold the 
property, to hold the money to be disposed of by the superior 
court. It may be that the defendants in error desire a gen- 
eral judgment against their debtor as well as one for their 
lien, which we have held at this term they can obtain: Par- 
ish vs. Murphy, decided at this term. They should not be 
postponed in obtaining this by a third party on the mere 
ground that he has become the purchaser of the property on 
which the lien is claimed. He can defend himself if an at- 
tack be made upon him or his property. 

2. It does not clearly appear what precisely is the object of 
DeGive in asking to be allowed to defend against the suit of 
Meador & Tumlin. If it be because he wishes to protect his 
title, we have seen there is no danger to that. If it be that 
notice has been given by Meador & Tumlin to the officer to 
hold the money arising from the sale at which DeGive pur- 





164 SUPREME COURT OF GEORGIA. 





Seborn et al. vs. The State of Georgia. 





a ata 67 
chased the property, and that there will be a contest by con- 
flicting liens over the fund, it does not so appear from the 
record. So far as the record discloses, the proceeds may have 
been already distributed. The fact that DeGive holds the 
mortgage does not affect the case, for if the money is already 
distributed there is nothing over which the contest can arise, 
neither title or money. And if the proceeds of the sale are yet 
to be distributed by the court, and the mechanics’ lien and the 
mortgage lien come in conflict, the court doubtless will open the 
door wide enough to let the rights of all the parties be heard, 
contested and adjudicated. DeGive would have all the rights 
on that issue that he could have in the one he proposes now 
to make. 

3. The sale of the property discharged it from the me- 
chanics’ lien if it existed, under the section of the Code quoted, 
and all questions touching the priority or validity of eonflict- 
ing liens can, as between contesting creditors, be determined 
on the hearing of a rule for the distribution of the money 
arising from the sale. 

Judgment affirmed. 


ABRAM SEBORN ef al., plaintiffs in error, vs. THe SraTE oF 
GeorGIA, defendant in error. 


1. On a charge of assault with intent to murder, if the assault be not 
under such circumstances as if death had ensued, it would have been 
murder, it is illegal to convict the defendants of assault with intent to 
murder. 

2. When three persons are tried together for assault with intent to mur- 
der and are found guilty, a new trial may, in this state, be granted as 
to one or more of the defendants, and the verdict stand as to the 


others. 


Criminal law. Assault with intent to murder. New trial. 
Before Judge Scatey. Screven Superior Court. November 
Term, 1872. 
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Abram Seborn, Ned Seborn and Sarah Seborn were placed 
upon trial for the offense of an assault with intent to commit 
murder, alleged to have been committed upon the person of 
Joe Lambert, on August 3d, 1871. The defendants pleaded 
not guilty. 

The evidence for the state made the following case: On the 
day alleged in the declaration, Joe Lambert was passing down 
a road in Sefeven county with his ox cart, when he was hailed 
by Abram Seborn, who wanted to know about “some tales he 
had heard.” He said whoever had insulted him, white man 
or black man, he had bought a pistol with which to kill him, 
Lambert replied that he “did say so,” when Abram wheeled 
and shot him through the arm. Lambert caught hold of 
a rail and struck him. Ned Seborn, the father of Abram 
and Sarah, told Abram to kill him. Sarah ran up and struck 
him on the head with a rail. Lambert then caught ‘Abram 
and Ned and held them down until they succeeded in getting 
up and running off. Abram turned and shot him through 
the thigh. Lambert then went off in his cart. He fainted 
when the doctor cut the ball out. He had passed the parties 
about one hundred yards when Abram hailed him. They 
were over the fence, in the field. He did not go into the 
field until he was shot the first time. Followed Abram about 
three hundred yards into the field, trying to reach him before 
he could cock his pistol. Ned said, after the difficulty, that 
he wished he had killed Lambert; that he would have been 
justified in so doing. 

The three defendants were introduced as witnesses, it is 
supposed, by consent, to avoid a severance. They testified 
substantially as follows: 

Lambert was passing along the road when Abram hailed 
him and said he wanted to see him about some news he had 
heard. He admitted “the news,” and immediately jumped 
into the field and jerked a rail off the fence, swearing that he 
would kill Abram or Abram must kill him. Abram walked 
off ten steps, drew his pistol, and told him to stay off. He 
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said, “T kill you to-day or you kill me,” and knocked Abram 
down on his knees with the rail, when the latter fired, shoot- 
ing him through the arm. Before Abram could get up, he 
threw down the rail and jumped on him. In this condition 
of affairs, Sarah hit Lambert with a rail. Ned came up and 
told Abram to “take away his pistol.” He “took away his 
pistol,” got up and ran off about fifty yards, Lambert following 
him witha rail. Ned said, “do you run, and a man trying to 
kill you? Shoot him again.” Lambert still followed him be- 
tween four or five hundred yards to Ned’s house, when he fired 
the second time. Abram carried his pistol to shoot rabbits. 
When Ned came up to the combatants, Lambert said to him, 
“where are you going, you old devil; for if you come any 
nearer, I will kill you or Abram.” The rail with which 
Sarah struck Lambert was the same one used by the latter in 
knocking Abram down. Ned told her to knock him again, 
for he would kill her father or brother. 

The jury found the defendants guilty of an assault with 
intent to murder. They moved for a new trial, because the 
verdict was contrary to the law and the evidence. The mo- 
tion was overruled, and defendants excepted. 


W. Hossy; J. Ll. Sincieton, by Hiti1arp & Harrt- 
son, for plaintiffs in error. 


Joun W. Rosrnson, Solicitor General, by B. H. Hitt & 
Son, for the state. | 


McCay, Judge. 


1. There is no good objection to this verdict as to Abram. 
If the jury believed the state’s witness, he was guilty. But 
taking his whole testimony with the other testimony, we think 
there is no sufficient evidence of assault with intent to murder 
against the others. To make out this offense it must appear 
that had the assault caused the death of the person assaulted, 
it would have been murder. The evidence of the principal 
witness would at first seem to implicate all the defendants in 
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the attack on him in the lane. But if it be looked at criti- 
cally, it will appear that his statements on this point are not 
definite. He does state that they encouraged and aided Abram, 
but he does not state the time of their interference; and tak- 
ing the statements of the other witnesses, especially the evi- 
dence of the track of the blood, it would appear that after the 
attack in the lane and the shooting, then Lambert got over 
the fence, followed Abram with a rail in his hand, and did his 
best to commit serious hurt upon him, and that it was during 
his pursuit of Abram that the old man and the girl interfered 
and committed the assaults he testifies to. We can excuse 
him for the anger which led him thus to push the war upon 
his foe. A man with lead in him from the pistol of an ad- 
versary may be excused, at least, if in the passion thus begat, 
he fails to stand only on his own defense. But the law does 
not justify such acts, and when he crossed the fence, following 
Abram through his own field with a murderous weapon, en- 
deavoring to strike him, he was himself violating the law. 
The same charity which excuses him for the anger caused by 
the wound inflicted on him, will, however, also excuse the old 
man and the girl for aiding their son and brother when his 
life was in danger from the anger and the rail of the prose- 
eutor. Abram was retreating. He had got over the fence, 
got off some one hundred yards, the state’s witness, Lambert, 
was after him hot with rage, and with an instrument of death 
in his hands. It cannot be fairly said that it was with mur- 
derous intent that the old man and the girl interfered. They 
had a right to interfere at that stage. Lambert had become a 
wrongdoer, and what they did would not have been murder. 
Even Abram had a right to turn upon his pursurer, and had he 
then killed Lambert it would not have been murder. We 
think, therefore, the verdict as to the old man and the girl is 
illegal. 

2. But it onght tostand against Abram. Under our system’ 
of criminal law the principal of severance in all criminal trials 
is the general rule. There is no reason in the nature of things 
why the verdict, though set aside as to the two, should not 
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stand as to the one really guilty. Perhaps by the common 
law this could not be done. Its strict rules of pleading and 
adherence to a theoretical accuracy in such matters, though 
much admired by some, is modified by our law, and we think 
the modification justifies the disposition we make of this ease. 

Judgment affirmed as to Abram, and reversed as to Ned and 


Sarah. 


JESSE J. BRADFORD, plaintiff in error, vs, PETER PREER ef a., 
defendants in error. 


A writ of error does not lie to this court from the judgment of a county 
court. 


Practice in the Supreme Court. Bill of exceptions. Juris- 
diction. Before the Supreme Court. January Term, 1874. 


For the facts of this case, see the decision. 


J. F. Pou; BLANDForD & CrRAwrorD; R.J. Moses, for 
plaintiff in error. 


Preasopy & Brannon; JAMES M. RussE.1, for defend- 
ants. : 


Warner, Chief Justice. 


This is a writ of error from the county court of Muscogee 
county, and the only question madg here is whether a writ of 
error can be brought to this court from the decision and judg- 
ment of a county court. By the constitution, the supreme 
court has jurisdiction alone for the trial and correction of 
errors from the superior courts, and from the city courts of 
Savannah and Augusta, and such other like courts as may 
be hereafter established in other cities; that is to say, such 
courts as may be established in other cities, organized in the 
_manner, with the same powers and jurisdiction, like the city 
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courts of Savannah and Augusta. The county court of Mus- 
cogee county is not such a court as is contemplated by the 
constitution. 

Let the writ of error be dismissed for want of jurisdiction 
in this court to hear it. 


Patrick Z. Roacu, plaintiff in error, vs. HENRY SULTER, 
defendant in error. 


A writ of error does not lie to this court from the city court of Savannah 
to set aside a verdict of a jury, either bécause it is contrary to the evi- 
dence or because it is not such a verdict as the jury might lawfully 
render under the pleadings. A writ of error only lies from the de- 
cision, sentence or decree of the court. 


Practice in the Supreme Court. Before the Supreme Court. 
January Term, 1874. 


Roach, without having’ made any motion for a new trial, 
brought thg above stated case to this court upon the following 
assignments of error : 

1st. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is contrary to the charge of the 
court. 

4th. Because the jury found for the plaintiff generally, with- 
out specifying upon which of the counts contained in the dec- 
laration they based their verdict, there being no evidence to 
sustain the first count, and counsel for the plaintiff having 
stated to the court and jury that he relied upon the second 
count only. 

Counsel for Sulter moved to dismiss the writ of error be- 
cause the court could not pass upon the verdict of a jury in 
the absence of a motion for a new trial. The court sustained 
the motion in the decision which follows. 


Vou. u1. 12. 
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JoHN M. GUERARD, by brief, for plaintiff in error. 

Could not obtain new trial in the city court of Savannah, 
because its organic law is like that of the city court of Atlanta: 
Tate vs. The State, 48 Georgia Reports; 37. It is only when 
a new trial is not moved for in a court able to grant it that 
this court will not revise a verdict; but “ccssante ratione, ces- 
sat et ipsa lex.” 


TuHomas R. Mints, Jr., for defendant. 

Ist. Writ of error lies only from judgment, sentence, or 
decree of a court: See Code, section 4250. 

2d. To correct error of fact or verdict of a jury, remedy is 
generally by motion for new trial, or by writ of certiorari 
(never by writ of error:) See Code, section 3717. 

3d. City court of Savannah can grant new trials, and the 
case of Tate vs. The State does not apply. If the power can- 
not be derived from the city court law, (Code, sections 4923 
and 4932 and the constitution of Georgia, Code, section 5086,) 
still the right seems to be expressly conferred by acts of 1565 
and 1866, page 46: See Code, section 4266. Power can be 
derived from city court law and constitution of Gegrgia: See 
decision of Judge Chisholm, Murphy & Clark vs. B. J. Wil- 
son, May term, 1869. The supreme court has acquiesced in 
the jurisdiction of the city court of Savannah to grant new 
trials: See Beckford & Holman vs, Chipman, 44 Ga., 545. 

4th. But if want of power to grant new trials deprive par- 
ties of right of being heard on questions of evidence by writ 
of error, it is for the legislature to legislate a remedy into ex- 
istence: See Tate vs. The State, 48 Ga., 38. 

5th. But the party is not without remedy. - For errors of 
law, he has writ of error; for error of fact, he has writ of 
certiorari to superior court and other remedies: See 48 Ga., 
38. The supreme court has frequently decided that it will 
not, under a writ of error, review the findings of a jury: See 
Code, section 5086, McRae vs. Adams, 36 Ga., 442; Fish vs. 
Van Winkle, 34 Ga., 339; Ellington vs. Coleman, 34 Ga., 425. 
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McCay, Judge. 


Whether the city court of Savannah can grant a new trial 
upon the evidence from the verdict of a jury, is not in this 
record, and we do not pass upon it, though we see no reason 
to change the opinion we expressed in the case as to whether 
the city court of Atlanta had this power. In our judgment 
it is a questionable power at any rate. Why should the judg- 
' ment of twelve men be subject to be reversed by the judg- 
ment of one man? The jurisdiction of the city court is: lim- 
ited to $1,000 00. No great interests are at stake in leaving 
the final judgment in such a case upon the facts to a jury. 
They are very apt to be right. Even in this case, however 
wrong they may be as to form they have done very fair jus- 
tice. Perhaps the verdict may be illegal because not in the 
alternative. But if so, a motion should have been made to 
set it aside for that reason. This court has no original juris- 
diction. Its power is only to review the decision, sentence or 
decree of the court, and until the court has passed upon a 


matter we have no power over it. Even in the case of a ver- 
dict of a jury in the superior court, this court has only juris- 
diction by action on the judgment of the court in setting it 
aside or in refusing to do so. 

Judgment affirmed. 


Wiii1amM L. Woopatt et al., plaintiffs in error, vs. JAMES 
M. Smirn, governor, defendant in error. 


The advice given by the solicitor general to the security on the recogni- 
zance to have the principals in court as soon as he could get them there, 
with the assurance that the judgment of forfeiture would not be en- 
tered until next morning, may have misled the security so as not to 
have applied to the court for indulgence until next day, or to employ 
counsel for that purpose; and this, with the fact that the security did 
have the principals in court by the jury hour next morning, and so an- 
nounced to the court, was sufficient to authorize the setting aside the 
judgment of forfciture, although it had then been entered on the min- 
utes. 
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Criminal law. Bail. Before Judge BucHANAN. Troup 
Superior Court. May Term, 1873. 


Two indictments were pending against William L. Woodall 
and Priscilla Bacon, for adultery and fornication. Bonds for 
the appearance of the defendants were given, each in the sum 
of $500 00, with Godfred Kener as security. The defendants 
failed to appear, and a secive facias was issued in each ease, 
requiring the security to show cause why his bond should not 
be forfeited. These cases were called late in the evening, and 
no cause being shown to the contrary, rules absolute were 
taken. On the succeeding morning, by the arrival of the 
hour for jury business, but after the orders taken on the pre- 
vious evening had been entered on the minutes, the security 
produced his principals in court, and, with them, moved that 
the judgments of forfeiture be set aside on account of his 
having been misled by the solicitor general. 

It was then made to appear by the statement of the solic- 
itor general that he did not promise the security on the pre- 
vious evening that he should have an opportunity to show 
cause on the next morning why said bonds should not be for- 
feited ; that when said cases were called, the security asked 
him what he should do; that hé replied that the best he could 
do would be to have the defendants in court as soon as he 
could get them there, and that he would not enter the judg- 
ments until the next morning; that this occurred just after 
the court allowed the orders forfeiting the recognizances, and 
immediately before it adjourned for the day.- 

It further appeared that the security, with a bailiff, pro- 
ceeded to the residence of the defendants at daybreak on the 
succeeding morning, and produced them in court witly the 
utmost diligence. ‘The motion was overruled, and movants 


excepted. 


B. H. Bigham; Speer & SPeeEp, for plaintiffs in error. 


A. H. Cox, solicitor general, for defendant. 





ATLANTA, JANUARY TERM, 1874. 173 


Woodall e¢ al. vs. Smith. 


TRIPPE, Judge. 


When the case was called, which was the last thing done 
that afternoon, and the court told the solicitor general he 
could take a judgment of forfeiture, the security on the bail 
bond asked the solicitor “ what he should do,” and he replied 
to him that “the best thing he could do would be to have 
the defendants in court as soon as he could get them there, 
and that he then told him he would not enter the judgment 
forfeiting the recognizance until the next morning.” No ap- 
plication was made to the court. The security swears, that 
acting on these statements of, the solicitor general, he started 
by day-break the next morning with an officer, and by the 
time jury hours had arrived had both defendants in court. 
As soon as the attention of the court could be had, the fact 
that defendants were present to submit to trial was announced. 
The order of forfeiture having by this time been prepared 
and entered on the minutes, a motion was immediately made 
to set aside the judgment. This the court refused. The se- 
curity had the right, when the case was called, to ask time of 
the court until next morning, to have his principals present. 
It was the last case called that afternoon, and the court ad- 
journed after announcing that the solicitor general could take 
the judgment of forfeiture. What the solicitor said to the 
security made it unnecessary for that application to have been 
made to the court. What the court would have then done 
we cannot say. It had a discretion in the premises, and the 
security may have been induced, by what the solicitor general 
said, not to appeal to that discretion, or to have obtained coun- 
sel to do so for him. He followed the suggestions made by 
the state’s attorney, and did what he was advised to do. He 
had the right to believe if he brought the defendants into 
court by the next morning, the final forfeiture would be saved. 
He did so. He paid all the price that was asked, and the 
‘state, by that act, had at its command two persons charged as 
criminals by the grand jury. We do not think that it would 
be a precedent inviting laches or delay on the part of defend- 
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ants to allow a security, under these facts, to have the forfeit- 
ure of his bond opened. There were other facts not herein 
mentioned which might have operated on the court to have 
allowed the security until the next morning, had his discre- 
tion been first appealed to. It is more than probable that 
that right was lost to the security by what passed between 
him and the solicitor general. 
Judgment reversed. 


J AMES CREIGHTON, plaintiff in’error, vs. WiLson C. Hewitt, 
defendant in error. 


The verdict in this case is fully sustained by the evidence, and the credi- 
bility of the witnesses being especially for the consideration of the jury, 
a new trial ought not to have been granted. 


New trial. Before JudgeGouLp. City Court of Augusta. 
May Term, 1873. 


Creighton brought trespass against Hewitt for $1,000 00 
damages. The defendant pleaded the general issue. The ev- 
idence was, in substance, as follows : 

James Creighton, the plaintiff, says: The goods named in 
the declaration, consisting of clothes, jewelry and money, were 
left in his room, at the Globe hotel, in the city of Augusta, on 
or about the 9th of May, 1869, aggregating in value about 
$700 00. The defendant was the proprietor of said hotel. The 
door of his room was locked, and no one had keys to it except 
the defendant and the chambermaids. Plaintiff was the stew- 
ard of the hotel. On the day above stated he went out into the 
city on business, became sick and went to his home on Greene 
street, fell asleep, and not waking until late in the evening 
did not return to the hotel until the next morning. Police- 
man Welch informed him that his trunk had been robbed, 
and was at the police station. Accompanied the policeman 
to the court-house where the trunk was, and thence to the 
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hotel. The officer told him to be cautious. Went with him 
to the room, and found all the property gone. Talked to the 
defendant when plaintiff came down, asked him for his prop- 
erty, and endeavored to explain his absence. The defendant 
seemed to be mad and would pay no attention to him. The 
defendant paid him $60 00 and his board per month, for his 
services. Never had any difficulty with the defendant prior 
to this. Left the hotel without provocation from the defend- 
ant, and without his knowledge or consent. Was bound to 
be at his post, though there were times when he could take 
an hour or so to go out on the street. Took the keys of the 
store-room, pantry and of his own room off in his pocket. 
The defendant had a pass-key to every room in the house. 
Shortly after his clothes were taken saw some of them in the 
privy of the hotel. 

Louisa Lovell says: Was passing down Ellis street in the 
night, some years ago, and as she passed the back-gate lead- 
ing out of the yard of the Globe hotel, saw the defendant 
open the gate and put out a yellow colored trunk into the 
street. This was about eleven or twelve o’clock at night. 

Joseph Reynolds says: Was a policeman in the year 1869. 
On the night of the 9th or 10th of May, of that year, at a 
little before twelve o’clock, found a trunk on Ellis street, in 
the rear of the Globe hotel. Don’t know who put it there. 
Found by some letters in it that it belonged to the plaintiff. 
Took it to the police station. It was a brown or yellow col- 
ored trunk. It was open. 

George Washington says: In the year 1869 the defendant 
sent for him to clean out the privy of the Globe hotel, and to 
sink it four feet deeper. In the course of his work found a 
large bundle in the sink which he took to be the body of some 
one. Went and brought his drag and pulled up a bundle of 
clothes larger than he could span with both his arms. Un- 
tied it and picked out a silk vest and other clothing. Sent 
for the defendant and showed him the things. He cursed 
witness for pulling them out of the sink, pushed them back, 
and threw in the drag. 
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Walters says: Was in the defendant’s employ as a 
cook in the year 1869. Saw George Washington picking the 
clothes out of the sink. Recognized them as belonging to the 
plaintiff. George was picking them out piece by piece. 

Wilson C. Hewitt, the defendant, testified as follows: The 
plaintiff had been in his employ about two years, when, on 
the 9th or 10th of May, 1869, the day that the Georgia Rail- 
road convention was in session, on going to his dining room 
to see if dinner was about ready, found him absent. Imine- 
diately got a horse and went in search of him. Heard of him 
at several places, but did not find him until the succeeding 
day, when he and the policeman came to the hotel. The con- 
duct of the plaintiff in leaving his hotel in the manner in 
which he did subjected him to great inconvenience, as his 
house was filled with guests to the number of three or four 
hundred. Did not have a pass-key to the plaintiff’s room ; 
did not enter his room or remove his trunk therefrom; did 
_ nothing with his room on the day after he left; might have 
put some one there on the following night, as he was very 
much crowded. Do not know what became of the trunk or 
its contents; heard some of the servants say that there was a 
hat and coat floating about in the privy; went back and saw 
them ; the hat he recognized as belonging to the plaintiff; did 
not know that these were a part of the contents of his trunk. 
Made no effort to recover the trunk or its contents ; the plain- 
tiff did not leave it under his control. His house was not 
entered by a burglar on the night on which the trunk was 
taken, unless the plaintiff may be regarded as such. 

The jury found for the plaintiff $704 70, with interest from 
May 10th, 1869. The defendant moved for a new trial, be- 
cause the verdict was contrary to the evidence. The motion 
was sustained, and a new trial ordered ; whereupon, the plain- 
tiff excepted. 


Joun S. Davipson ; THADDEUS OAKMAN, for plaintiff in 
error. 


JAMES S. Hook, by Samuet F. Wess, for defendant. 
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McCay, Judge. 


We do not think this verdict comes within the class of ver- 
dicts which the judge of the superior court is authorized to 
set aside. It is not contrary to the evidence, if the witnesses 
are to be believed, and under our law the jury are specially 
the judges of that matter. We will not say that there is no 
case where the judge may not grant a new trial, when credi- 
bility of witnesses is the turning point of the case; but in this 
case, there seems to be nothing but the simple belief of the 
judge that the woman who saw Mr. Hewitt did not tell the 
truth, and the improbability that a man occupying the station 
in life of the defendant would do so dastardly an act as this, 
It is clear, however, that somebody did it. It is clear, too, 
that the defendant was in a rage at the plaintiff, and it is dif- 
ficult to see how the thing done could have been done except, 
at least, by the consent of the defendant. Taking all the cir- 
cumstances together as they appear in the record, we do not 
think the verdict displays passion, prejudice or mistake, but it 
is such a verdict as twelve honest, sensible men might well 
render, though others might differ with them. 

Judgment reversed. 


RicHarD W. Bonner, guardian, plaintiff in error, vs. JAMES 
W. Woopa t et al., defendants in error. 


1. Where a note for money borrowed was given in 1860, with two secu- 
rities thereto, which was renewed on February 14th, 1863, the name of 
one of the securities being omitted therefrom with the knowledge and 
consent of the other security, there was no such novation of the origi- 
nal contract, in the legal sense of the term, either as to the maker or 
the remaining security, as would bring it within the operation of the 
ordinance of 1865. 

2. Where, by agreement of counsel, a motion for a new trial is to be 
made and heard in vacation, ‘‘ provided the same is done in time to 
take the case to the next July term of the supreme court,’’ and said 
motion is made and heard in time for such purpose, provided extraor- 
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dinary diligence had been used, but the writ of error was, in fact, made 
returnable to the succeeding January term, a motion to dismiss will 
not be entertained on this ground. Whatever rights the parties had 
under the agreement referred to, should have been set up in the court 
below. (R.) 


Novation. Ordinance of 1865. Practice in the Supreme 
Court. Before Judge Hitt. Twiggs Superior Court. April 
Term, 1873. 


When this case was called a motion was made to dismiss 
the writ of error on the ground that it had not been returned 
to the last July term of the court, as provided by agreement 
of counsel and order of court. The facts relied upon to sus- 
tain such motion were as follows: 

This case was tried at the April term, 1873, of Twiggs 
superior court. On account of the sickness of W. K. De- 
Graffenreid, leading counsel for the plaintiff, an agreement of 
counsel was entered into and an order of court accordingly 
taken, which allowed a motion for a new trial to be made and 
heard in vacation, “ provided the same is done in time to take 
the case to the next July term of the supreme court.” The 
motion was subsequently made, and was overruled on June 
5th, 1873. The return day to the July term, 1873, of the 
supreme court was June 17th, 1873. The bill of exceptions 
. was certified to by the judge on June 16th, 1873, and by the 
clerk on the succeeding day. ‘The papers reached the clerk’s 
office of the supreme court on August 12th, 1873. 

The motion was overruled, the court enunciating the prin- 
ciple embraced in the second head-note. 

For the facts of the case, upon its merits, see the decision. 


WuittLe & Gustin; R. F. Lyon, for plaintiff in error. 


J. & J.C. RurHerrorp; S. Hatt; Richarp H. CLark, 
for defendants. 
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WarRneER, Chief Justice. 


The plaintiff brought his action against the defendants on 
a promissory note for the sum of $2,610 37, payable to the 
plaintiff, as guardian of Harry Dorsy, dated 14th Kebruary, 
1863, and due 1st day of January, 1864. On the trial of the 
case, the jury, under the charge of the court, found a verdict 
against Woodull for the sum of $560 00, with interest there- 
on, and the sum of $146 65, with interest thereon, against 
Nelson, the security. The evidence in the record substan- 
tially discloses the following facts in relation to,the consider- 
ation of the note sued on: That before the war in 1860, the 
defendant, Woodall, borrowed of the plaintiff, as guardian, 
$2,000 00, in current bank notes issued by the banks of this 
state, and gave him his note therefor, with Reynolds and Nel- 
son as his securities, that the note sued on was given in re- 
newal of that note, including the interest due thereon, that 
when the note was renewed Reynolds’ name was left out at 
his request and by plaintiff’s consent, he being willing to take 
Nelson alone as security. The plaintiff wrote the note, gave 
it to Woodall to sign and to procure the signature of Nelson, 
which was done, the plaintiff not being present. Nelson knew 
at the time he signed the last note, as security for Woodall, 
that it was given in renewal of the first note. There was 
nothing said at the time as to the kind of currency in which 
the note should be paid, though Nelson stated in his evidence 
that he expected, if he had the money to pay, to pay it in 
Confederate money. The court charged the jury, in sub- 
stance, that the renewal of the old note, by leaving out Rey- 
nolds, under the facts of the case as stated in the evidence, 
was a novation of the original contract, and would authorize 
them to scale the note sued on under the ordinance of 1865, 
to which charge of the court the plaintiff excepted. The ori- 
ginal contract between the parties was to pay the plaintiff the 
$2,000 00 borrowed of him. The renewed contract was to 
pay him the same amount, with the lawful interest due there- 
on, for the same consideration, and there is no pretence that 
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there was any other consideration for the renewed note, or 
that Nelson did not know, at the time he signed the renewed 
note as security for Woodall, that Reynolds’ name was to be 
left off of it with the plaintiff’s consent. One simple contract 
as to the same matter and on no new consideration, does not 
destroy another contract between the same parties, but if new 
parties are introduced by novation s0 as to change the person 
to whom the obligation is due, the original contract is at an 
end: Code, 2724. In this case there was no new considera- 
tion for the renewed note, and no change of the person to 
whom the obligation was due, and if Nelson signed the re- 
newed note as security for Woodall, with full knowledge that 
Reynolds’ name was to be left off of it, then no new parties 
have been introduced or omitted from the contract of which 
he has any right to complain. There was no novation of the 
original contract, in the legal sense of that term, either as to 
Woodall or Nelson, but a simple renewal of the original con- 
tract, and for the same consideration. The note sued on, be- 
ing simply a renewal of a contract made prior to the Ist of 
June, 1861, was not subject to be scaled under the provisions 
of the ordinance of 1865. The consideration of the note was 
not Confederate money, but bank bills, the purchasing power 
of which was nearly equal to that of specie at the time it was 
borrowed of the plaintiff, as the property of his ward, and 
therefore is not of that class of contracts contemplated by the 
ordinance of 1865. In our judgment the court erred in its 
charge to the jury, as set forth in the record. 
Let the judgment of the court below be reversed. 


JAMES A. GRAY, plaintiff in error, vs. Heman H. Perry, 
receiver, et al., defendants in error. 


1. A bill was filed by various creditors of A, claiming to have liens on 
his effects, and a receiver was appointed who took the assets into pos- 
session and reduced them to money. ‘There was a trial and a verdict 
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distributing the money among the liens, but before any formal decree 
was made and the money paid out, B filed a petition setting up that he 
was a judgment creditor, having a higher lien than any of the original 
claimants, and praying that his debt be paid: 

Held, that whilst it was not too late for B to come in, as the fund was 
still under the control of the court, yet the decree of the jury was 
prima facie to be taken for true, and it was not error in the court, B 
offering no proof to contradict the charges in the bill, to decide the 
questions of priority according to the face of the record. 

2. When a trustee invests trust funds in property in his own name, the 
cestui que trust may elect to follow the corpus, and as against a judg- 
ment creditor of the trustee, the title of the cestui que trust has the 
preference, especially if the debt of the creditor be in existence at the 
time of the purchase of the property by the trustee .with the trust 
funds. 

Equity. Judgment. Practice in the Superior Court. 

Trusts. Lien. Before Judge Gipson. Burke Superior , 


Court. May Term, 1873. 


James A. Gray obtained a judgment against Carlton T. 
Belt, in the superior court of Burke county, on the 27th day 
of May, 1871, for $1,000 00, with interest from the 18th of 
February, 1869, and costs of suit. Execution was issued 
thereon and placed in the hands of the sheriff with instruc- 
tions to levy on whatever property lie could find. On the 
25th day of January, 1872, he levied on about twenty-two 
bales of cotton in the seed, and was proceeding to advertise 
and sell the same in terms of the law, when he was told by 
the attorneys in the Ella J. Belt case, and by the receiver ap- 
pointed therein, that he was stopped by the injunction, and 
was thus induced to postpone his proceeding, and afterwards, 
to-wit: on the 27th day of September, 1872, entered on said 
fi. fa. the following: “No property to be found to satisfy the 
within execution, except trust property.” 

The following are the facts in the Ella J. Belt case, in which 
said injunction was granted and said receiver appointed: Ella 
J. Belt, wife of said Carlton T. Belt, filed a bill against Grif- 
fin & Clay, Williams & Company, F. A. Jones, executor of 
M. D. Jones, and Carlton T. Belt, making the following case : 
Ella J. Belt, formerly Ella J. Inman, intermarried with said 


‘ 





182 SUPREME COURT OF GEORGIA. 


Gray vs. Perry et al. 











Carlton T. Belt on January 6, 1871. At the time of marriage, 
she was possessed, in her own right, of about one thousand 
acres of land in Burke county, and of personalty to amount 
of $6,700 00. After said marriage she applied to the court 
and a decree was rendered by which her entire property, real 
and personal, was set apart as a trast for her sole use, and that 
of her issue by said marriage, exempt from the debts of her 
present or any future husband, and said Carlton T. was ap- 
pointed her trustee, and received possession and control of 
said property. In January, 1871, said Carlton T. rented, for 
that year, from F. A. Jones, as executor, aforesaid, the Me- 
Gruder place, and from said Jones, as guardian for Ernest 
Corker, the “Corker” place, and for rents therefor, contracted 
to pay for the first, $3,200 00, and seven thousand five hun- 
‘dred pounds lint cotton for the latter. Both places were 
rented by him for his own benefit, and in his own individual 
right. In preparing to farm, said Carlton T. used all of said 
trust fund, to-wit: $6,700 00, by investing it, on his own 
authority, in horses, mules, wagons and agricultural imple- 
ments, and with them made the crops during 1871. In farm- 
ing said plantations he incurred large debts for advances on 
account thereof, to-wit: about $3,000 00 with said Griffin & 
Clay, to whom, as security, he gave a factor’s lien on his cot- 
ton crop and a mortgage on all his personal property; also, 
one of about $15,000 00 with said Williams & Company, to 
whom he also gave a similar lien and mortgage. He owed 
said Jones, as aforesaid, $1,800 00 for balance of unpaid 
rent, and for an advance on account of said planting business. 
Griffin & Clay have foreclosed their said lien, and have levied 
it on thirty bales of cotton grown on the “ McGruder” place 
during 1871, and are about to foreclose on said Carlton T.’s 
personalty. Williams & Company are about to foreclose their 
lien and mortgage, and said Jones, executor as aforesaid, claim- 
ing that his debt is for rent, is proceeding to collect it by a dis- 
tress warrant. Complainant believes that Carlton T. fully 
expected to pay all these debts by his crops, but by reason of 
bad seasons, eto., they are totally inadequate for that purpose. 
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He applied in payment of the rents a considerable portion of 
the crop, and sold off a considerable portion of the stock, in- 
tending with the proceeds to pay off said debts. All he has 
with which to pay the same are the thirty or forty bales of cot- 
ton aforesaid, Jevied on by Griffin & Clay, five head of mules 
and horses, about thirty head of stock, hogs, ete., and a lot of 
plantation implements and tools. Carlton T. is insolvent, and 
as Griffin & Clay, Williams & Company and Jones are pro- 
ceeding to collect said debts out of his remaining property, the 
said trust funds in his hands will be lost to complainant. The 
$6,700 00 claimed as trust funds is invested in the very stock, 
mules, horses, ete., covered by Griffin & Clay’s and Williams 
& Company’s mortgages. Her debt is of the highest nature 
against all of Carlton T.’s property. The unpleasant. posi- 
tion of Carlton T. prevents him from protecting her trust 
property, he having given these liens, and unless he is re- 
strained from settling said debts, and said creditors restrained 
from proceeding against said property, and unless said prop- 
erty or its proceeds is brought into court, she is remediless, 

Prays that Griffin & Clay, Williams & Company, Jones 

“and Carlton T., be considered parties; that said creditors be 
enjoined from enforcing their claims at law; that Carlton T., 
be restrained from paying said debts, and be decreed to account 
to her for $6,700 00 cash, and be required to invest the same 
with the interest thereon. 

Carlton T. Belt and Griffin & Clay answered the bill, but 
the facts set up are unnecessary to an understanding of the 
decision. ; 

The chancellor granted the injunction and appointed He- 
man H. Perry receiver, to take charge of the property in con- 
troversy, to sell the same, and to hold the proceeds thereof 
subject to the order of the court. 

Upon the final trial the jury found for the complainant, as 
her trust property, $5,252 50, for F. A. Jones, executor, for 
rent of McGruder place in 1871, $400 00; for Griffin and Clay, 
the remainder of $1,562 44. : 

At this stage of the case, 7. e., after verdict, James A. 
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Gray appeared with his said judgment against Carlton T., 
and took a rule nisi against the receiver, setting out the fact 
that he had in his hands about $7,000 00; alleging that all or 
a greater part thereof belonged to Carlton T.; that his was 
the oldest judgment, and requiring the receiver to show cause 
why he should not satisfy the same out of the funds in his 
hands. 

The receiver answered, stating that he had on hand, after 

' deducting the amounts at divers times paid out to said Ella 
J., under orders of court, the sum of—in cash, $1,486 57 in 
other assets, $4,605 29—making a total of $6,091 85. 

Upon the reading of this answer counsel for Ella J. Belt 
moved that she, Griffin & Clay, F. A. Jones, executor, and 
Carlton T., the parties to the said bill, be made parties to said 
rule, to resist the same, and in said motion to make parties, 
alleged that by said verdict in said cause all the funds in the 

- receiver’s hands had been appropriated to the said Ella J., F. 
A. Jones and Griffin & Clay. 

Said motion was granted. 

Counsel for Ella J. Belt offered in evidence all the record 
in said cause in equity. Counsel for Gray objected to its ad-% 
mission on the grounds: 

Ist. That as Gray was no party to said cause or proceeding 
he was not bound thereby. 

2d. That no decree had been rendered on said verdict. 

All of these objections were overruled; the record admitted 
in evidence, and Gray excepted. 

It was admitted on the hearing that the sheriff had levied 
Gray’s execution on the cotton aforesaid and was proceeding 
as usual in such cases; that he was stopped by the attorney 
for Ella J., and by the receiver, they telling him that he was 
prevented by the injunction granted in the equity case from . 
making the money thereon. It wasalso admitted that Gray’s 
judgment was the oldest and that no decree had been entered 
on said verdict in the equity cause. ‘The court dismissed the 
yule against the receiver on the ground that the said record 
showed that the funds in the receiver’s hands were covered by 
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a trust and by liens superior in dignity to Gray’s judgment. 
To which ruling Gray excepted. Error is assigned upon each 
of the aforesaid grounds of exception. 


JAMES S. Hook, by SamueLt F. Wess, for plaintiff in 
error. 


CarswELu & Denny, by brief, for defendant. 


McCay, Judge. 


This case was argued on the assumption that the judge had 
held the decree conclusive as to Mr. Gray. We have looked 
closely into the record upon this point and we do not find any 
such ruling. All that tlre judge held was that it was proper 
to go to the jury as evidence; the weight and effect of it he 
did not pronounce upon. We recognize the right of Mr. 
Gray tocomein. Though not strictly a creditor’s bill, the pro- 
ceeding was in the nature of sucha bill. The fund was in the 
custody of the court and the legal process of the movant could 
not get at it. The proper course would have been to have 
made Mr. Gray a party to the bill on his motion. Ina rule 
against the receiver it would seem that the previous judg- 
ment should be at least prima facie good. Even if Mr. 
Gray was a formal party he could hardly ask that the court 
should call upon the other parties to again go over their case. 
So far as Mr. Gray could show the judgment wrong we think 
he had a right so to do. He has not, in our judgment, done 
this. Mrs. Belt had a right to follow the proceeds of her 
money into the property in which her husband invested it. 
He was her trustee; the rent was a legal charge and so was 
the claim of the factors. Without some proof on the part of 
Mr. Gray that the judgment was wrong we think it ought to 
stand. He seems to have been notified of the filing of the 
bill, and ought then to have come in; he might then have put 
the parties on their proof. 

Judgment affirmed. 


Vor, ut. 13. 
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JAMES W. Burnside, plaintiff in error, vs. Brrp TERRY ef 
al., defendants in error. 


1. B held judgments against F. for $3,000 00, obtained before 1868. In 
1869, F. had a homestead assigned in certain lots of land. It does not 
appear that there were any minor children. Before the homestead was 
finally approved by the ordinary, F. signed a deed, regularly attested, 
conveying one of the lots of land contained in the homestead to B. 
The wife of F. also signed the deed, but her signature was attested 
only by one witness. The deed recited the fact th»t B. held the judg- 
ments for $3,000 00; that the homestead had been taken by F.; that 
B. had made no objections on an agreement that the lot should be con- 
veyed to him in full satisfaction of the judgments, provided they were 
not paid: 

Held, that as no title was vested in the beneficiaries of the homestead as 
against the judgments held by B., and as no fraud is charged in the 
transaction, the title conveyed by F. to B. is good against the claimant 
under the homestead. 

2. Where clients authorize their attorney at law to make a certain con- 
tract with a party, which is done, and the contract is carried out ac- 
cording to the agreement, such authority thus given is not a confiden- 
tial communication by the clients, and the attorney is a competent 
witness to prove the contract. 


Deed. Homestead. Evidence. Attorney and client. Con- 
fidential communications. Before Judge BucHANAN. Hall 
Superior Court. June Adjourned Term, 1573. 


James W. Burnside brought complaint against Bird Terry, 
Bowling W. Field and his wife, Levada Field, for lot of land 
number forty in the tenth district of the county of Hall. 
The defendants pleaded the general issue, and also that the 
title to said land was in Field and his wife. 

Plaintiff relied on a deed made by Field and his wife, two 
of the defendants, (the other defendant, Terry, being merely 
a tenant,) said deed dated April 30, 1869, and an order from 
Field to Terry, the defendant, dated December 19, 1870, to 
deliver possession of the land to plaintiff. 

Defendants relied on a judgment of the court of ordinary 
of Lumpkin county, setting apart the land as a homestead. 
The homestead lies part in Lumpkin and part in Hall coun- 





ATLANTA, JANUARY TERM, 1874. 187 


Burnside vs. Terry e¢ al. 





ties. There were objections filed as to the appraisement and 
survey of each, and separate appraisers appointed for each 
county. On the 24th of April, 1869, the return of the ap- 
praisers from both counties being in, the ordinary passed an 
order directing some three or four lots to be stricken from the 
plat, so as to bring the valuation within the amount allowed 
by law, directing the county surveyor to make a resurvey and 
a new plat accordingly, and that the homestead, as thus altered, 
be approved. A plat and survey were made in accordance 
with this order, and were sworn to by the surveyor on the 26th 
of April, 1869. There is confusion in the record as to the 
date when this corrected plat was filed and approved. A 
memorandum, not signed by any one, states that it was ap- 
proved April 24th. This seems a mistake, as the surveyor 
did not swear to it until two days afterwards. It was not re-— 
corded by the clerk of the superior court until May 12, 1869. 
The same surveyor, B. F. Sitton, is a witness to the deed un- 
der which plaintiff claims, and he swears that the defendants 
signed the deed at the time he went to lay off the homestead, 
(after telling him all about the compromise, as expressed in 
the deed,) and that this was before the homestead was granted. 
The consideration expressed in the deed was, that the grantee, 
Burnside, held judgments which were a lien on all the prop- 
erty of Field and wife, to the amount of $3,000 00; that 
Burnside made no objections to the homestead, which com- 
prised divers other lots, this one (number forty,) being one of 
them, upon the following contract and agreement: “That if 
the said Bowling W. Field does not pay, or cause to be paid 
fully off said sum of money due on said fi. fas. on or before 
the 1st day of January, 1871, then the lot or fraction of land 
number forty in the tenth district of Hall county, Georgia, 
known as the Field’s fraction, on the Chestatee river, valued 
at the sum of $1,000 00, is the right and property of the said 
James W. Burnside, his heirs and assigns forever, in fee sim- 
ple; and said judgments and fi. fas. are to be held and con- 
sidered in law and equity fully paid off and satisfied as to 
said Field, his heirs and representatives.” The other prop- 
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erty in the homestead of realty, when taken with the afore- 
said lot, was sufficient to run it up to the full value of $2,600, 
and the personalty nearly up to the $1,000 00, from all of 
which the lien of the judgments was to be discharged, under 
the contract expressed in the deed. The application for home- 
stead did not state that Field was the head of a family, and 
there were, in fact, no minor children of the applicants, or 
either of them. : 

This conveyance of the homestead property was approved 
by A. Burnside, the ordinary of Lumpkin county and brother 
of the plaintiff. He was also the officer before whom the pe- 
tition for homestead had been filed, who had heard all the 
questions made in it, and at the instance of Field and his wife 
-had approved the survey as finally altered. 

On the trial there was conflict in the testimony as to wheth- 
er Mrs. Field voluntarily signed the deed ; but plaintiff of- 
fered the written depositions of John A. Wimpy, the attorney 
for Field and his wife in filing the petition and procuring the 
homestead set apart in Lumpkin county, to prove, amongst 
other things, that before the homestead was approved, he, as 
their attorney, and with their assent and authority, made the 
agreement to settle with Burnside as set out in the deed. This 
testimony of Wimpy was, on motion of defendants, ruled out 
as confidential between client and attorney. The record of the 
homestead from Lumpkin did not show affirmatively that 
Field was the head of a family, or guardian, or trustee of a 
family of minor children, and plaintiff objected to its admissi- 
bility on this ground. The objection was overruled. The 
plaintiff made in writing various requests to charge, the sub- 
stance of wpich was that the $3,000 00 and upwards of judg- 
ment liens being antecedent to 1868, if the parties bona fide 
settled and compromised those liens by the contract they had 
made, it was valid and binding, and the action of the ordinary 
immaterial. ; 

There was no dispute as to the identity of the land, and 
the whole case turned on the validity of the deed the de- 
fendants had made to the plaintiff. The court charged the 
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jury, in substance, that the plaintiff could not recover un- 
less the deed or paper in question had been voluntarily made 
or signed by both Field and his wife, and that it must have 
the approval of the ordinary, and that an approval by an 
ordinary who was brother of the grantee was void unless 
the grantors had voluntarily waived the relationship. The 
jury found for defendants. There was a motion for a new 
- trial, alleging error in ruling out the testimony of Wimpy, 
in admitting the record of the homestead, in charging as 
above stated, and in refusing to charge as requested. The 
motion was overruled and plaintiff excepted. 

This case was before this court at a previous term: See 45 
Georgia Reports, 621. 

Wier Boyp; Hiriyer & Brotuer, for plaintiff in error, 
cited Code, sees. 3854, 3855, 3798; 45 Ga. R., 621; 43 Ibid., 
318; 41 Lbid., 622; Code, secs. 2002, 2025, 2032, 3589, 
3594; 40 Ga. R., 173; 35 Ibid., 173; 12 Ibid., 52; 30 
Ibid., 630, 


JAsPER N. Dorsey, for defendants, cited Code, secs. 2690, 
2706, 2025, 1783; 45 Ga. R., 621. 


TrIpre, Judge. 


1, Burnside had obtained judgments to the amount of 
$3,000 00 against Field, before 1868. Field, on his own 
application, in 1869, had a homestead set apart for himself as 
the head of a family, consisting of himself and wife. The 
application is in his own name, and the proceedings in the 
homestead case show nothing about a family, or that Field 
was the head of a family. The evidence in the ejectment 
case proves that he had a wife. A few days after the home- 
stead was assigned, Field executed a deed to. Burnside toa 
part of the land contained in the homestead, worth $1,000 00, 
in satisfaction of Burnside’s judgments. This was done under 
a previous agreement between the parties. Mrs. Field joined 
her husband in the deed, but there was only one witness who 
attested her signature, and the ordinary who approved the 
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deed was the brother of the grantee. Burnside claimed title 
under this deed. This case was before this court at July 
term, 1872: See 45 Georgia, 621. It was there held that the 
deed to Burnside was a deed conveying the land on a condi- 
tion subsequent, and not a mortgage. The deed is set out in 
full in the report of that case. This point is no longer open. 
It was also then held that the ordinary who approved the 
deed of the husband and wife, being the brother of the grantee, 
the deed was invalid. It was also said that if the sale was 
for the extinguishment of the husband’s debts, it was not a 
legal sale. But all this was on the assumption, as was then 
held to be the law, that the homestead was not liable to the 
judgments of Burnside against the husband, and WARNER, 
chief justice, who pronounced the opinion of the court, says: 
“Tf the homestead is to be held good as against the pre-exist- 
ing debts of the husband, the ordinary should not have ap- 
proved the sale of the land for that purpose.” Since that 
time it has been finally settled that the homestead is not good 
against such debts, and that the homestead act, to that extent, 
is unconstitutional and void. This being so, the voluntary 
conveyance by the husband, through the medium of the ordi- 
nary, and in the form of a homestead of this land, for the 
benefit of himself and wife, or as the homestead proceedings 
show, to himself,as a homestead, was void. Section 1952, 
Code, declares that every voluntary deed or conveyance not 
for a valuable consideration, made by a debtor insolvent at 
the time of such conveyance,:shall be fraudulent in law 
against creditors, and as to them null and void. Section 2662 
says, an insolvent person cannot make a valid gift to the in- 
jury of his existing creditors. Section 2631 enacts that every 
sale made with intent to defraud either creditors of the ven- 
dor or prior or subsequent purchasers, if such intention be 
known to the vendee, should be absolutely void as against 
such creditors or purchasers. If these deeds or conveyances 
thus declared void, absolutely null and void as against ereditors, 
are so when made by the debtor directly, they are equally so 
if he join with him in their execution a trustee (section 1952,) 
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or if he procure the ordinary to make a record of it in the 
form of an application for a homestead. There was then no 
title vested in Fields and his wife, the beneficiaries under the 
homestead, as against Burnside, the judgment creditor, and 
as no fraud is charged in the transaction against the creditor, 
the title conveyed by Field is good against him or his wife as 
claimants of the homestead. 

2. Had the testimony of John A. Wimpy, Esq., been 
admitted it would have shown that Field and wife, before the 
homestead was set apart, had agreed with Burnside that this 
lot should be conveyed to him, that they had in advance con- 
tracted with the creditor that if no objections were filed to 
the application for the homestead he should have the lot 
and a deed would be made to him and that this was done 
through their attorney, the said Wimpy, and by their author- 
ity. If the fact of Mr. Wimpy’s having this authority was 
communicated by him to Burnside, and Burnside, through 
him, made the contract and acted on it, and it was accordingly 
carried out, it could not be that the giving such authority 
was such a communication by client to attorney that it is pro- 
tected by law against being proven by the attorney. If a 
party hold out his attorney as one having authority from him 
to make a special contract respecting pending litigation and 
the attorney acts upon it, treats with his antagonist and thereby 
secures important rights to the client, he cannot deny the right 
of the attorney or of the opposite party to prove by the attor- 
ney the contract and the authority to make it. It is as if 
the attorney was constituted a special agent for that purpose. 
We would not trench upon the sacredness of confidential com- 
munications of client to attorney, but that is not intended 
to be confidential or sacredly secret which the attorney is to 
propose to the other party as a foundation for bargains and 
contracts for the benefit of the client when these proposals are 
accepted and acted on and the benefits secured. If this be 
the state of the case as to Mr. Wimpy’s testimony, it should 
have been admitted. 

Judgment reversed, 
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Moreland et al. vs. The State of Georgia. 


EpMonD More And et al., plaintiffs in error, vs. THE SraTe 

oF GEorGIA, defendant in error. 

Where, at the second term, after a demand for trial in a criminal case, 
the case was called in its order and the defendants failed to appear, 
and the recognizance was forfeited, and no new application was made * 
to the court for trial, and no excuse given for failure to appear at the 
calling of the cause, it is too late after the juries are discharged, to 
ask for, an order discharging the defendants, nor does it help the case 
that the judge had announced, after he had gone through the criminal 
docket, that he would not try any more criminal cases, and that the 
defendants’ counsel had informed the solicitor general that they de- 

_ sired their case tried. The application should have been to the court, 
with an excuse for failing to appear at the calling of the cause. 


‘ Criminal law. Demand for trial. Before Judge Bucu- 
ANAN. Troup Superior Court. May Term, 1873. 


At the May term, 1872, of Troup superior court, an in- 
dictment was found against Edmond Moreland and Samuel 
Watts, for the offense of larceny from the house. At the 
November term of the same year, a demand for trial in behalf 
of both of the defendants, was entered on the minutes. At 
the May term, 1873, the case was called in its regular order 
and the defendants not appearing, their bonds were forfeited. 
After the call of the criminal docket was concluded the court 
announced that no other criminal cases would be called except 
those in which bills had been found during that term. During 
the call of cases embraced in the above exception, defendants 
stated to the solicitor general that they would like to be tried. 
Subsequently, on the last day of the term, after the juries had 
been dismissed, defendants moved for an order of discharge. 
The motion was overruled and defendants excepted. 


B. H. Bieway, for plaintiffs in error. 
A. H. Cox, solicitor general, for the state. 


McCay, Judge. 


As a matter of course this section of the Code authorizing 
the defendant in a misdemeanor to demand a trial, and if 
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not tried at the second term after such demand is put on the 
minutes, to demand his discharge, must be qualified so as not 
to give him his discharge when the failure to try is his own 
fault, and so this court has in effect ruled: 21 Georgia, 148. 
Whose fault was the failure here? When the criminal docket 
was called, the case against bim was called and he did not 
appear. Prima facie, we think this put him in fault, and he 
had no legal right to insist on his demand after this. To give 
a defendant the right thus. to play fast and loose with the 
court, to be absent at his pleasure when his case is called 
in its order, and then speculate upon the occupation of the 
court until he sees it practically impossible to try him, and 
then and there insist upon his demand, would be to make a 
statute intended to prevent oppression a machine for defraud- 
ing the law. As we have said, we think when he failed to 
be present at the regular call of the court he lost his absolute 
right to be tried. If after this he can present a good excuse 
for his absence, and the court has not, in the progress of busi- 
ness, got something else on hand that would make indulgence 
to a prisoner a public wrong, we think it would be the duty 
of the court to try him at his request, or at the pleasure of 
the court. But if he wait, as he did here, until the juries are 
discharged, we think common sense as well as any fair con- 
struction of this act, declares that he is too late. Juries are 
not then empanneled and qualified to try him. This statute 
was not passed to enable criminals to escape, but to prevent 
innocent persons from being harassed by improper delay. We 
cannot but suspect that the defendant’s anxiety for a trial did 
not fully develope itself until he saw a trial was impossible, 
and his is not the first instance of men being very anxious for 
a fight as soon as it is apparent that no fighting can possibly 
be done. ‘ There is nothing in the conversation with the soli- 
citor general. He does not and ought not to control the busi- 
ness of the court. 
Judgment affirmed. 
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Wright vs. Rutledge. 


F, B. Wrieut, plaintiff in error, vs. J. N. RuTLEpDG@E, de- 
fendant in error. 


Where suit is instituted in a justice court for $55 00 damages, and the 


claim as to $5 00 is abandoned, the right of carrying the case by writ .« 


of certiorari to the superior court for review exists, 


Certiorari. Damages. Before Judge Haut. Newton Su- 
perior Court. September Adjourned Term, 1873. 


For the facts of this case, see the decision. 


Emmetr WomACK, for plaintiff in error. 


Sims & Sims, by brief, for defendant. 


WarRne_er, Chief Justice. 


The error complained of in this case is that the court below 
dismissed the plaintiff’s certiorari on the ground that the 
amount in controversy between the parties in the justice’s 
court exceeded the sum of $50 00, and that the plaintiff’s 
remedy was by an appeal to the superior court and not by 
certiorar?, Without expressing any opinion as to whether 
the remedy by certiorari, as provided for by the 4049th and 
4052d sections of the Code, is taken away in any case where 
the amount in controversy exceeds $50 00, by the proviso to 
the 2d section of the act of 1868, we are of the opinion that 
this case comes within the principle decided by this court in 
Clements vs. Painter, 46 Georgia Reports, 486. The plaintiff, 
in the justice’s court claimed damages to the amount of $55 00, 
$50 00 for injury done to a cow, and $5 00 for injury done to 
ahog. At the trial the plaintiff abandoned his. claim for 
damages to the hog, and insisted on damages for the injury 
done to the cow only, and that was the only question consid- 
ered and determined in the justice’s court, as appears from the 
justice’s return, The plaintiff having abandoned his claim 
for damages to the hog, the only amount which he claimed 
before the justice’s court was $50 00 for the injury done to 
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the cow, so that the defendant was entitled to his eertiorari 
in that view of the case, and the court below erred in dis- 
missing it. 

Let the judgment of the Court below be reversed. 


Joun Bonner, plaintiff in error, vs. JAMES B. MAR«@n, 
administrator, defendant in error. 


1. A judgment cannot be opened and reduced according to the equities 
between the parties under the act of 1868, if when it was obtained, 
the defendant pleaded the ordinance of 1865, and a verdict of a jury 
then fixed the amount due, according to the principles of equity. 

2. Where a motion was made to open a judgment, under the act of 1868, 
which was demurred to on the ground that the act was unconstitution- 
al, and the demurrer was overruled : 

Held, that it was not error in the judge, when the case was ealled for 
‘trial, to dismiss the proceedings on the ground that upon an inspection 
of the declaration and pleas it appeared that the equities between the 
parties had been fully inquired into and settled on the trial at which 
the judgment was rendered. 


Relief Act of 1868. Scaling ordinance. Judgments. Prac- 
tice in the Superior Court. Before ALBERT H. Cox, Esq., 
Judge pro hae vice. Carroll Superior Court. October Term, 
1873. 


This is the second time this case has been before this Court: 
See 40 Georgia Reports, 501. 

The facts were as follows: Martin, as administrator, brought 
complaint against Bonner to the October term, 1866, of Car- 
roll superior court, on a no‘e dated December 27th, 1862, for 
$1,163 32. The defendant pleaded Confederate money con- 
sideration, a tender of full amount in that currency during 
the war, and of an amount in United States currency since 
the war equal in value to the sum borrowed according to the 
table used for sealing. At the April term, 1867, the defend- 
ant confessed judgment for $500 00, “conceding to plaintiff 
the right of appeal.” The plaintiff appealed, and upon a 
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trial at the October term, 1867, the jury found for him the 
same amount as had been confessed. At the April term, 1869, 
a motion was made by the defendant to open the judgment 
rendered on the afvresaid verdict, under the provisions of the 
relief act of 1868, setting up substantially the same defenses 
as were embraced in his pleas. On demurrer, the motion was 
dismissed, the court holding said act unconstitutional. This 
decision was reversed by this court. The motion was again 
pressed at the October term, 1873. Plaintiff moved to dis- 
miss it because all of the material issues had been passed on 
in the trial had at the October term, 1867. The motion was 
dismissed, and defendant excepted. 


Austin & Harris; Joun S. Biesy, by W. F. Wricut, 
for plaintiff in error. 


W. W. & G. W. Merrerz; J. B.S. Davis; C. W. Ma- 
BRY, for defendant. 


McCay, Judge. 


1.’ We do not think the judgment of this court, when this 
case was before it on a demurrer to the affidavit, controls it in 
its present shape. The question now made is, that admitting 
the facts stated to make a good case, there is another fact not 
set out in the affidavit, which made it the duty of the court 
to dismiss it, to-wit: that the very equities now set up were 
set up and passed upon in the original suit. In White vs, 
Herndon, 40 Georgia, 500, this court distinctly say, that while 
an equitable right is not barred by a judgment at law, nor an 
offset extinguished, yet that this is only true when the equity 
or offset has not been set up at law. Under our law you may 
set up any defense at law that, by the principles of equity, 
would justify relief in equity. It would seem to follow, there- 
fore, that if an offset or an equity be set up at law and the 
finding is against the plea, the judgment is conclusive. 

2. When this case was called in the court below it was in 
order for the plaintiff to prove any fact which met or avoided 
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its statements. He introduced the record of the original suit. 
A record is an estoppel upon the parties to it, and is to be tried 
by inspection. Upon this inspection it appeared as a fact that 
the very equities now set up were set up and passed upon in 
the original trial. This was conclusive. There was nothing 
for a jury to pass upon; it was a mere question of the con- 
struction of a record. 
Judgment affirmed. 


JoserH A. Ll. Lex ef al., plaintiffs in error, vs. THomas A. 
Boppik, administrator, defendant in error. 


The decision of the court below in dismissing the motion for a new trial, 
and in holding that there was not sufficient evidence that it had been 
filed at the proper time, was not in such conflict with the evidence of- 
fered at the hearing as to call for a reversal by this court, the more 
especially as five years had elapsed since the trial, with several changes 
in the presiding officers of the court, and there had not been, in the 
meantime, nor at the term at which it is claimed the motion was made, 
any verification of the grounds therein taken, nor any motion during 
that time to have the proper entries made on the papers or on the min- 
utes of the court. 


New trial. Practice in the Superior Court. Before Judge 
BucuanaNn. Troup Superior Court. November ‘Term, 1872. 


This case was tried at the November term, 1867, of Troup 
superior court, and resulted in a verdict for defendant. At 
the November term, 1872, what purported to be a motion for 
a new trial was called. Counsel for defendant moved to dis- 
miss the same upon the ground that it did not sufficiently ap- 
pear that said motion was made during the term at which said 
trial was had. Upon this point the evidence was substan- 
tially as follows: 

The paper containing the motion for a new trial was pro- 
duced, accompanied by the brief of evidence agreed upon by 
counsel. On the back of the motion was an acknowledgment 
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of service, with neither date nor signature. The entries on 
the motion docket showed rulé nisi granted at November 
term, 1867. Also, a continuance at that term, again at Nov- 
ember term, 1868, again at May adjourned term, 1869. The 
entries made at the November term, 1867, were in the hand- 
writing of Judge Collier, the then presiding officer of the 
Court. The motion was marked, “filed in office, December 
26th, 1867,” signed by the clerk. In reference to this entry, 
the clerk testified that the paper was in office during the Nov- 
ember term, 1867, of the court; that after the adjournment, 
he called Mr. Bigham’s (counsel for complainants,) attention 
to it, who stated that it should have been marked filed in 
office during the term, but that, under the practice there, it 
would make no difference ; that he then made the entry which 
appears. 

Mr. Bigham testified that the motion was prepared and en- 
tered, and that it was agreed that service was acknowledged by 
opposite counsel at the term during which the trial was had. 

Mr. Toole, of the firm of Mabry & Toole, of counsel for 
defendant, in whose handwriting the agreement upon the brief 
of testimony appeared to be, testified that he had no recollec- 
tion of acknowledging service on the rule nisi. Mr. Mabry, 
the other member of said firm, testified to the same effect. 

In the interval between the trial term and that at which 
the motion for a new trial was pressed, several different judges 
had occupied the bench. 

The court dismissed the motion, and complainants excepted. 


B. H. Bienawy, for plaintiffs in error. 


Masry, TooLe & Son; B. H. Hiit & Sov, for defendant. 


TrIpPEe, Judge. 


It was claimed by plaintiff in error that the motion was 
made for a new trial within the proper time, and that it was 
error in the court to dismiss it. Five years had elapsed since 
the trial ; there had been several changes in the presiding offi- 
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cers of the court ; there had been no verification of the grounds 
recited in the motion, neither at the term the motion is claimed 
to have been made, nor at any subsequent term, down to the 
time of the motion to dismiss. There was no rule nisi signed 
by the court or entered on the minutes, nor was there any ac- 
knowledgment, signed by. counsel, of notice of the motion, or 
of the rule nisi, which it is also claimed was granted by the 
court. Section 3723 of the Code provides that in all appli- 
cations for a new trial, the opposite party shall be served with 
a copy of the rule nisi, unless such copy is waived. 

The papers in this case were in too imperfect a condition, 
and the rules regulating motions for new trials too much dis- 
regarded, to allow the motion and service to be perfected after 
such a length of time. It would beget a practice which would 
produce confusion, and burden the courts with having to de- 
cide matters five years after they transpired, and this, too, from 
the conflicting recollections of the parties ; whereas, if the law 
had been observed, all would have been in writing, and no 
dispute as to its correctness. 

We cannot say that, under the circumstances, the court 
erred in dismissing the motion. 

Judgment affirmed. 


Isaac A. Haltsten, plaintiff in error, vs. SAVANNAH, GRIF- 
FIN AND NortH ALABAMA RAILROAD CoMPANY, defend- 
ant in errror. 


Where a bill was filed for the specific performance of a contract, not in 
writing, alleging that the officers of a certain railroad company, in 
consideration that the plaintiff would consent that the road should 
run through his land, without charge against the company for the right 
of way or for damages, if the company would erect a depot on plain- 
tiff’s land and make it one of its stations, and setting forth that the 
road had been built, and that plaintiff had not claimed or recovered 
anything for the right of way or for his damages: 

Held, that there was no such part performance of the contract by either 
party as authorized a specific performance of this agreement, not in 
writing, in relation to lands or an interest therein. 
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Specific performance. Statute of frauds. Before Judge 
BucHaNnan. Fayette Superior Court. October Term, 1873. 


Haisten made by his bill, in brief, this case: In the year 
1859, he owned lands in the county of Fayette, which were 
of great value for cultivation. The Savannah, Griffin and 
North Alabama Railroad Company was desirous of securing 
the right of way for its road through said property. On ac- 
count of the amount of land which would be thus appropri- 
ated, and of the long lines of fencing which he would be 
compelled to build, he refused to convey to the defendant the 
right of way for any money consideration. Miles G. Dobbins, 
the president of said company, in his official capacity, then 
proposed that if the complainant would comply with his re- 
quest that the defendant would build a depot on said land for 
his use and that of the neighborhood. Complainant, thus 
induced, consented to allow the defendant the right of way, in 
consideration that it would build the aforesaid depot and the 
- necessary stock-gaps. Under this agreement the defendant 
constructed its road, appropriating land, cutting down timber 
and rendering the construction of fences necessary, to the dam- 
age of complainant $2,500 00. All of this he would have 
been willing to have lost, had he derived the benefits of a 
depot. Had the contract of the defendant been complied with, 
the value of his lands would have been greatly enhanced, and 
he would have been saved an immense amount of inconve- 
nience. The damages thus sustained and still being incurred 
are inestimable and irreparable at law. His only remedy is 
by compelling a specific performance of the contract on the 
part of the defendant. Prays that the defendant may be com- 
pelled to perform its contract by the erection of the depot, 
ete. The bill alleges no written agreement upon the subject 
of said right of way and erection of a depot. On demurrer 
the bill was dismissed, and complainant excepted. 


D. N. Martin; R. T. Dorsey, for plaintiff in error. 


Speer & Srewart, by R. H. Ciark, for defendant. 
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McCay, Judge. 


If the contract set up by the complainant were in writing 


we are not prepared to say that equity would not decree a’ 


specific performance of it. The damages are so difficult to 
estimate with any approach to certainty that true equity would 
require a specific performance. The case in 32 Georgia, 550, 
stood on peculiar facts, since the defendant would only be 
called on to act when the plaintiff had freight ready, and 
there might be difficulty in enforcing the decree for that rea- 
son. But every decree for specific performance of an under- 
taking to do a continuous act, is subject to the objection, that 
the matter is never final. Nevertheless the judgment is final, 
and attachment for contempt in failing or refusing to obey it 
is always in the power of the court. But this contract is not 
in writing; it concerns an interest in land. The right of way 
on one side and an easement on that right of way on the other, 
and by the statute of frauds it can only be proven by a writ- 
ing signed by the party to be charged. It is contended, in 
reply, that the contract has been performed on the part of the 
complainant, and:that equity, to prevent the statute from be- 
ing used as an instrument of fraud, will decree a specific per- 
formance of it, though it be only in parol. 

The real question therefore, is, has there been a part or en- 
tire performance by the complainant. He alleges that he put 
the defendants into possession, or rather, that they went into 
possession, with this understanding and in pursuance of this 
contract. But the fact is that they were authorized by their 
charter to take possession. They had a right already in ex- 
istence at the date of the contract, to take the right of way 
as they took it, on payment of just compensation. The com- 
plainant had no right to fix the route the road would take in 
passing through his land. They might run through one part 
of it or another, along the line or through the middle. That 
was a matter exclusively for the determination of the railroad 
company, and the consequence of one route or another was to 
increase or lessen the damages. At last the contract set up is 

VoL. LI, 14, 


; 
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simply a substitute for, or a mode of, fixing the compensation. 
They would have gone into the possession of the right of way 
whether this contract was made or not. They did not take 
possession by virtue of and by reason of this contract. 

A court of equity interferes to decree the specific perform- 
ance of a parol contract void by the statute of frauds, only 
aud solely because the parties have so far acted upon and by 
virtue of the contract as that it would be a fraud to permit 
the defendant to repudiate it. If the contract be so far exe- 
cuted by the party seeking relief and at the instance or by the 
inducements of the other party, that if the contract be aban- 
doned the party acting cannot be restored to his former posi- 
tion, equity will interfere. Full payment alone, accepted by 
the vendor, or partial payment, accompanied with possession, 
or possession alone, with. valuable improvements, if clearly 
proven in each case to be done with reference to the parol con- 
tract, will be a sufficient part performance to justify the decree: 
Code, 3187. These apt words of our Code contain the doc- 
trine in a nut shell. The party seeking relief must have acted 
in some material matter by virtue of and by reason of the 
contract, must have put*himself in a new position, so that he 
cannot be returned to his former position. 

What has the plaintiff done here? He has simply stood 
by and permitted the railroad company to appropriate his 
land without moving to have his damages assessed. He has 
done no act, put himself in no new position. The company 
has simply done what it had a right to do, and the plaintiff 
stands just where he would have stood had the parol contract, 
as to the mode of compensation, never been made. He can 
now proceed to have his damages assessed as he- could have 
done then. Hevhas given up nothing. He is now attempt- 
ing to charge the right of way with a burden the charter does 
not cast upon it, and that burden is an interest in the land, a 
duty to put up on the right of way a depot, and use a particular 
part of the right of way asa place for receiving and delivering 
freight and passengers. For these reasons we think the de- 
murrer was properly sustained. Judgment affirmed. 
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Dobbins vs. Jenkins. 


Mixes G. Dossrns, plaintiff in error, vs. CHARLEs J. JEN- 
KINS, defendant in érror. ; 


1. Where, at the second term after the declaration was filed, the court 
passed an order allowing the plaintiff further time to perfect service 
on the defendant, who was a citizen of the county in which the suit 
was pending, but had been temporarily absent from the United States, 
and service was made in accordance with said order, it was error, two 
years thereafter, when the case was called for trial, to dismiss it for 
want of service. 

2. When the attention of the court was-called to the case at the second 
term thereof after the institution of the suit, it would have been its 
duty to have dismissed it for want of service, unless it had been made 
to appear that diligence had been exercised by the plaintiff. 


Service. Diligence. Practice in the Superior Court. Before 
Judge Ginson. Richmond Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 


Amos T. AKERMAN, for plaintiff in error. 


Barnes & Cummine; W. H. Hutt, for defendant. 


Warner, Chief Justice. ? ‘ 

It appears from the record in this case that the plaintiff in- 
stituted his suit against the defendant in Richmond superior 
court on a demand originating prior to Ist of June, 1865. 
The petition was filed and the process attached and dated 31st 
December, 1869. The sheriff made his return thereon, dated 
28th of May, 1870, that the defendant was not to be found. 
No action appears to have been taken in the case at the appear- 
ance term. At the next term, on the 18th of January, 1871, 
on the motion of plaintiff, ex parte, the court made the follow- 

‘ing order, after stating the names of the parties: “It is, on 
the application of plaintiff’s counsel, ordered that further time 
be allowed to perfect service in said case.” On the 3d of Feb- 
ruary, 1871, the defendant was served personally by the sheriff 

"of Richmond county. When the case was called for trial at 

the April term, 1873, defendant’s counsel moved to dismiss it 
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for want of service, and showed the facts above stated in sup- 
port of his motion. 1n opposition to the motion, the plaintiff 
showed that at the date of the filing and process, and of the 
sheriff’s first return, the defendant, who had long been, and 
still was, a resident of Richmond county, was absent from the 
United States with his family, but intending to return to said 
county, and his dwelling house was oecupied by another citi- 
zen. On this statement of facts, the court decided that there 
had been no sufficient service, and dismissed the case ; where- 
upon the plaintiff excepted. 

By the 3333d section of the Code the date of the filing of 
the plaintiff’s petition in the clerk’s office was the commence- 
ment of his suit against the defendant. The annexation of 
the process thereto by the clerk, and service thereof on the 
defendant, is the means provided by law for bringing the de- 
fendant into court to answer that suit. The defendant, though 
a resident of Richmond county, being temporarily absent there- 
from, was not served with process until after the second term 
of the court, but the suit had not been dismissed out of court 
for want of service. At the second term, the suit still being in 
court, the court, on the application of the plaintiff, by its or- 
der of the 18th of January, 1871, allowed him further time 
to perfect service on the defendant, who was personally served 
with process on the 3d of February, 1871. At the trial term 
of the case, more than two years after the defendant had been 
served, the motion to dismiss the case was sustained because 
there had been no sufficient service on the defendant. When 
the attention of the court was called to the case at the second 
term of the court, it would have been its duty to have dis- 
missed it for want of service, unless it had been made to ap- 
pear to the court that there had been no want of diligence on 
the part of the plaintiff in having the service perfected on the 
defendant. 

As the court did not then dismiss the case, but granted the 
order allowing the plaintiff further time to perfect service on 
the defendant, the legal presumption is that good and suffi- 
cient reasons were shown to the court for its action. It is 
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true that the order allowing the plaintiff further time to per- 
fect service on the defendant, to bring him into court, was an 
ex parte order, yet it is also true that when the defendant was 
served, he had the right then to have come into court and to 
have had that order set aside, if there was any good and legal 
ground for doing so. But it will not do to say and establish 
the precedent that the court can grant an order allowing the 
plaintiff further time to perfect service, and service is per- 
fected on the defendant in pursuance of that order, and the 
defendant lies by for more than two years after he has been 
served without taking any steps to have the order set aside, if 
there were any legal grounds to authorize him to do so, and 
the plaintiff, in the meantime, be put to the trouble and ex- 
pense of preparing his case for trial, and at the time of the 
trial of the case, move to dismiss it, on the ground that he 
has not been served. In dismissing the case at the trial for 
want of service, the court ignored its order allowing further 
time to the plaintiff to perfect service, and the proceedings 
taken under it, which order stands unrevoked on the records 
of the court. 

No technical or formal objections shall invalidate any peti- 
tion or process, but if the same substantially conforms to the 
requisitions of this Code, and the defendant has notice of the 
pendency of the cause, all other objections shall be disre- 
garded ; provided, there is a legal cause of action set forth, as 
required by this Code: Code, section 3345. 

In our judgment, the court erred in dismissing the plain- 
tiff’s case, on the statement of facts contained in the record. 

Let the judgment of the court below be reversed. 


ATLANTA NATIONAL BANK, plaintiff in error, vs. ROBERT 
O. Doua.ass, defendant in error. 


1. A, for B's accommodation, indorsed B’s note to C. It was agreed 
between all the parties at the time of the indorsement that B should 
give to C a mortgage upon his (B's) stock of goods, as a security for 





206 SUPREME COURT OF GEORGIA. 
Atlanta National Bank vs. Douglass. 


the debt, and this was done as agreed. But C failed to record the 
mortgage, and at the end of three months canceled it and took an- 
other: 

Held, that this discharged the security. 

2. The security is discharged, notwithstanding it may be affirmatively 
shown that the mortgage, though duly recorded and not canceled, 
would have been no protection to the security by reason of older liens. 





Indorsement. Principal and security. Before Judge Bucu- 
ANAN. ‘Troup Superior Court. May Term, 1873. 


The Atlanta National Bank commenced twelve suits against 

Isaac Wise, as maker, and Robert O. Douglass, as indorser, 
on twelve notes, each for $100 00, in the justice’s court for 
the six hundred and fifty-fifth district. Judgments were ren- 
dered for the plaintiff, and Douglass appealed to the superior 
court, where the cases were consolidated. The defendant 
pleaded the general issue and release. ° The testimony pre- 
sented the following facts : 
* Wise was indebted to the plaintiff in the sum of $1,310 00 
on a draft. This amount was divided into three notes, upon 
which the defendant became indorser. These notes were sued, 
and in settlement of this case the twelve notes above referred 
to were given. Defendant would not have consented to this 
settlement had he not been assured by counsel for the plaintiff 
that he would be fully protected, as indorser, by a mortgage 
on Wise’s stock of goods, which plaintiff was to take. With 
this understanding he indorsed the notes. The mortgage 
was executed by Wise and delivered to the plaintiff. It was 
not recorded within:three months from the date of its execu- 
tion. It.was then canceled, and a second mortgage given on 
the same property. Had the first been recorded within the 
time prescribed by law it would have afforded no protection 
to the defendant, on account of older liens. Judgments had 
been recovered against Wise intermediate the dates of the two 
mortgages. ‘ 

The court charged the jury, “that if the plaintiff took a 
mortgage on Wise’s stock of goods, as collateral security for 
the debt on which Douglass was security, and failed to record 
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the same within three months from the date of the mortgage, 
so that the lien became postponed, or that the plaintiff sur- 
rendered and delivered up to Wise, the maker, the mortgage, 
so that the lien became lost or destroyed, and you further be- 
lieve from the evidence that Douglass, as accommodation in- 
dorser, was thereby injured, or that his risk was increased, or 
that he was exposed to greater liability, then Douglass is dis- 
charged. If you believe from the evidence that the surety’s 
risk was not increased, nor the surety exposed to greater lia- 
bility, nor injured thereby, then he is not discharged. In 
this connection I call your attention to the principle of law, 
that if judgment liens were obtained, or might have been ob- 
tained, in the interval between the making of the mortgage 
and the end of the three months, against Wise, or that in that 
time the maker, Wise, might have sold the mortgaged property 
to an innoceat purchaser without notice of the mortgage, this 
would increase the surety’s risk and expose him to greater 
liability.” . 

To the last sentence of which charge the plaintiff exeepted 
because it excluded from the jury all consideration of the 
question as to whether in fact the defendant was injured. 

The plaintiff requested the court to charge, “that if it 
should appear in the proof that valid and subsisting liens, 
older than the first mortgage taken by the plaintiff, existed 
against the stock of goods covered by plaintiff’s mortgage, and 
exceeded in amount the value of the stock so mortgaged tq 
plaintiff, then, upon these facts appearing, the risk of the 
surety was not increased by this failure to record. How the 
truth is the jury must determine. The court expresses no 
opinion upon the facts.” 

The court refused thus to charge, and plaintiff excepted. 
The jury returned a verdict for the defendant. A motion for 
a new trial was made alleging error in the aforesaid charge and 
refusal to charge. The motion was overruled and plaintiff 
excepted. 


Sipney DeLi; W. O. Tuaers, for plaintiff in error. 
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McCay, Judge. 


1. There is no real dispute between the parties as to the 
material facts upon which arises the legal question made in the 
record. Both sides agree that it was part of the agreement, 
at the time these notes were taken, that a mortgage should be 
executed by Wise to the plaintiff upon his (Wise’s) stock of 
goods. The plaintiff’s witness insists that this was a mere 
favor by him to the security, while the security insists that 
it was a sine qua non for his action, and that he would -not 
have agreed to the arrangement at all except for this agree- 
ment. We do not think the difference is material. The fact 
is undisputed that a suit was pending in favor of the bank 
against the defendants, the one as principal and ¢he other as 
security ; that it was agreed that the suit should be dismissed ; 
that the present notes, each for $100 00, should be given in 
lieu of the old debt, and that Wise, the principal, should give 
the mortgage. The giving of the mortgage was a part of the 
contract at the time the notes were taken, just as truly whether 
it was agreed to as a favor to Douglass, or whether Douglass 
made it a condition on which he agreed to the new arrange- 
ment. At least, the contract, if stated truly, was that the 
pending suit should be dismissed, that the notes now sued on 
{upon which Douglass is, in terms, only security) should be 
taken in lieu of the old debt and that a mortgage should be 
executed by Wise to the plaintiff on his stock to secure the 
debt. This mortgage was in fact executed and the plaintiff 
put in possession of it. He not only failed to record it, but 
gave it up to Wise without the knowledge and consent of 
Douglass and took another to suit himself. We think under 
the provisions of the Code this was a discharge of the in- 
dorser, and that under the facts of the case the charge of the 
judge was right. Section 2154 of the Code provides that any 
act of the creditor which injures the surety, exposes him to 
greater liability or increases his risk will discharge him.” 
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2. It is contended in this case that as there was evidence 
going to show that the surety was not in fact hurt by this act 
of the plaintiff, the judge should have eharged the jury that 
the surety was not discharged if he was not injured, or at any 
rate, that he was only discharged pro rata, according to the 
amount of injury. But the Code very certainly means more 
than this; it does not stop at the words “injures the security,” 
it adds, “increases his risk or exposes him to greater liabili- 
ty.” It is insisted, however, that as the Code only purports 
to be a re-enactment of the old law, that these broad words 
are to be qualified by the settled rules as existing previously 
to the codification, and we admit that there is much’ good 
sense in this view of the meaning of this section. Ordina- 
rily, if a creditor gets new security and loses it by his laches or 
fault, the security is only discharged pro tanto, and only if he 
be actually damaged, and this upon the common sense prin- 
ciple that the amount of his real hurt ought, in justice, to be 
the measure of his redress—no more, no less. At first sight, 
the case in 37 Georgia, 428, Toomer vs. Dickerson, would seem 
to militate against this rule, and it was so insisted at the hear- 
ing of the case at bar. But in that case, as in this, the mortgage 
was part of the original contract, and the fact that it was 
made, was one of the considerations inducing the security to 
act, to make the contract of securityship. It was not a case 
of a subsequent security as a new collateral, etc. When the 
additional security is part of the original contract, the surety 
has a right to stand on its terms. The failure of the prin- 
cipal to record, the loss of the lien, in this case the destruction 
of the mortgage, is a change in the terms of the security’s 
undertaking. He only guarantees the notes as secured by the 
mortgage, and when the mortgage was destrqyed his contract 
was no longer existent; its terms were broken. The contract 
that he entered into was altered. The amount of that alter- 
ation and the effect of it is immaterial. Even if his risk was 
lessened by it he is discharged : Bethune vs. Dozier, 10 Geor- 
gia, 235. 

Judgment affirmed. 
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Avotpu B. WeEstow, plaintiff in error, vs. J. Peavy & 
. Broruers, defendants in error. 


Service of this declaration was acknowledged with a waiver of process 
and time of filing. This was more than twenty days before the next 
term of the court. The writ was filed during the second term, and 
judgment taken the third term: 

Held, that the judgment is valid and binding as between the parties, and 
will not be set aside without proof that the defendant has actually been 
deceived thereby, or deprived of some available defense. 


Service. Waiver. Filing. Judgment. Practice in the 
Superior Court. Before Judge Scutey. Chatham Superior 
Court. May Term, 1873. 


J. Peavy & Brothers brought complaint to the May term, 
1871, of Chatham superior court, against Ferrill & Weslow, 
on a note dated March 17th, 1870, due at sixty days, for 
$1,500 00. Service was acknowledged, and copy process and 
time of filing waived, on February 2d, 1871. On March 
25th, 1872, during the next regular term of the court, the 
declaration was filed in office. On September 6th, 1872, dur- 
ing the succeeding term, judgment was rendered by default 
in favor of the plaintiffs against the defendants. At the next 
term, a motion was made by Adolph B. Weslow, one of the 
defendants, to set aside the judgment, on the ground that it 
was obtained without due notice. The motion was overruled, 
and Weslow excepted. 


JoHn M. GuerarD; Harrrivce & Cuisouy, for plain- 
tiff in error. 


Rurvus E. Lester, for defendants. 


TrirpE, Judge. 


More than twenty days before the May term, 187), of Chat- 
ham superior court, plaintiff in error acknowledged service of 
the declaration and waived copy and process, and the time of 
filing the writ. ‘The writ was filed during the next January 
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term, which was the second term after the acknowledgment 
and waiver. Judgment was rendered at the next term after 
the filing. 

- Is that judgment valid? As between the parties, the case 
of Steadman vs. Simmons, 39 Georgia, 591, is a precedent that 
it is. ‘There was a similar waiver in that case. It is true 


the clerk had entered on the declaration that it was filed dur-. 


ing the first term after the waiver was made, but the defendant 
proposed to prove that the writ was never handed to the clerk 
until the judgment term, and the court trying the case re- 
fused to admit the testimony. Judgment was had for plain- 
tiff, and affirmed by this court. As was remarked by the 
court in that case, we say here, that as between plaintiff and 
defendant, we see no reason why the time of filing may not 
be waived. 

It was objected that there should be some limit to the right 
of the plaintiff in such a ease to put his suit in operation by 
actually filing the writ; that a defendant should not indefi- 
nitely be held in suspense by such a waiver, and that there 
should be a time when the acknowledgment and waiver would 
be exhausted and inoperative. There is force in this, and 
perhaps the proper rule should be, that it should be filed in the 
office so that judgment could be rendered or a trial had at the 
regular judgment term after the waiver is made. In this 
case it was so filed, and we are inclined to think that judg- 
ment might have been taken under the waiver at the term 
when the writ was filed, unless the defendant could have 
shown that he had been misled. 

If parties see proper, for purposes of their own, to waive a 
right which the law gives them and which they are allowed 
to waive, they ought not to complain at the result, unless a 
wrongful advantage is thereby taken by the one accepting 
such waiver, or they have been misled so as to lose some right 
of defense which otherwise would have been of value to them. 
Here the defendant does not claim that he has lost anything. 
He does not set up that he was deprived of any defense, or 
that he had any defense. If this had been so, the case might 


» 
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be different. He made the waiver, and if there has been any 
gain it is his, for judgment did not go against him until the 
third term after the waiver. Doubtless, the waiver was for 
his accommodation. He has had that, and should not com- 
plain. 

Judgment affirmed. 


*. 


East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
CoMPANY, plaintiff in error, vs. WiLLis M. Duaa@an, de- 
fendant in error. 


On the trial of a suit against a railroad company for damages to the 
plaintiff (who was an employee of the company) caused by the negli- 
gence of his co-employees, it was error in the court to permit the 
plaintiff to testify before the jury, that an assistant supervisor had told 
him, after the injury was done, that the company felt itself under obli- 
gations to support him and his family during his life. 


Railroads. Evidence. Principal and agent. Before Judge 
Unverwoop. Whitfield Superior Court. October Term, 1873. 


Duggan brought complaint against the East Tennessee, 
Virginia and Georgia Railroad Company for $15,000 00 dam- 
ages, alleged to have been sustained by him on November 
14th, 1871, when an employee of said defendant, through the 
negligence of his co-employees. The defendant pleaded the 
general issue. 

In the course of the trial the plaintiff was permitted to 
testify, over the objection of the defendant, that Smith, an 
assistant supervisor of the defendant, told him that the com- 
pany felt it their duty to support him and his family during 
life. 

It appeared from the evidence that this conversation took 
place when the plaintiff had sufficiently recovered from his 
injuries to apply for some light job. 7 

The jury found for the plaintiff $1,254 00. The defend- 


ant moved for a new trial upon the ground, amongst others, 
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of error in the aforesaid admission of testimony. The mo- 
tion was overruled, and defendant excepted. 


SHumaTe & Wirtramson; D. A. WALKer; R. J. Mo- 
Camy, for plaintiff in error. 


W. K. Moore; Jesse GLENN, for defendant. 


McCay, Judge. 


Had it been proven on the part of the railroad company, 
that gthis hitching of the dirt car to the rear of the train, to 
the imminent peril of every life engaged in the enterprise, 
was contrary to custom and contrary to orders, we should 
have granted a new trial on the ground that the plaintiff was 
injured in consequence of his own negligence. An employee 
is, by the express terms of the Code, section 3036, only en- 
titled to recover for damage caused by the negligence of an- 
other employee, in the running of cars, when the injured em- 
ployee is without fault himself. The doctrine of contributory 
negligence laid down in section 2972 and 3024 of the Code 
does not apply to such cases. We may say that in our judg- 
ment, this section, 3036, was not repealed by the act of 1869 
repealing the act of 1856. The act of 1856 had been repealed: 
or superseded by the act of 1860, adopting the Code, as well 
as by the adoption of the Code by the constitution of 1868. 

As we have said, had the railroad company made the proof 
indicated we should have granted a new trial on the ground 
that the evidence conclusively. showed the plaintiff to have 
been guilty of negligence. He should have refused to disobey 
the known rules of the road. He was an old hand, and if such 
was the rule, he will be presumed to have known it. The act 
was so reckless an one that we are almost ready to take it for 
granted that it was contrary to orders or to custom, but as it 
appears to have been done before, we may err in thinking it 
was either unusual or contrary to the rules provided for man- 
aging dirt cars. In any event, even without this, the verdict 
is barely supportable and we the more cheerfully grant the 
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new trial, for the reason that illegal evidence was introduced 
over the objection of the plaintiff in error. 

The statement of the supervisor that the company felt it to 
be its duty to support the plaintiff for life, was a statement 
that might very well have led the jury to think that the com- 
pany was conscious the plaintiff was not in fault and that its 
other employees were. No authority is shown for any such 
statement. It was not within the natural scope of the agent’s 
employment, nor was it if it were, a part of the res geste. At 
best it is the mere admission of an agent not in the actual ex- 
ecution of his duty and was inadmissible: Code, 3787, 2206. 

A railroad company, though it be a corporation wealthy 
and powerful, has rights before the courts which the conscience 
of judges is bound to respect, and we greatly fear that the 
reproach cast by some upon juries in their dealings with cor- 
porations has too much foundation. We are grieved to make 
this admission. ‘The trial by jury is the pride of our coun- 
try, and this court. has always defended and lauded: it. Let 
us take care, and let the juries take care, that in their desire to 
protect the weak against the strong they do not forget that 
unfairness and injustice are without excuse even when the vic- 
tim is strong; that even the devil is entitled to his due, and 
that a juror who fails wilfully to give it, violates his oath. 
Judgment reversed. 






























Tuomas R. WInuiams, plaintiff in error, vs. WILLIAM L. 
LAMPKIN et al., defendants in error. 


An exception to the judgment of a chancellor attaching the defendant in 
an equity cause for the violation of an injunction cannot be brought to 
this court under the special statute applicable to injunctions, appoint- 
ment of receivers, and other extraordinary remedies in equity. (R.) 







Practice in the Supreme Court. Bill of exceptions. At- 
tachment. Contempt. Injunction. Before the Supreme Court. 


January Term, 1874. 
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During the present term of the court, counsel for defendants 
in error moved to have the above stated case entered upon the 
docket for argument at the heel of the Flint Circuit, upon the 
ground that the writ of error was to the judgmest of the 
chancellor attaching a defendant in an equity cause for con- 
tempt in the violation of an injunction, and, therefore, within 
the provisions of the act of 1870, allowing exceptions to de- 
cisions upon the extraordinary remedies in equity to be brought 
to this court and at once disposed of. The motion was not 
allowed, and the principle in the above head-note enunciated. 


Speer & SrewaRrrt, for the motion. 


No appearance contra. 


Marrua S. Tayror, plaintiff in error, vs. GeorcE W. 
Cook et al., defendants in error. 


Affidavits used upon the hearing of a motion for an injunction must be 
incorporated in the bill of exceptions; if attached to or embraced in 
the record, without any identification by the chance'lor, the writ of 
error will be dismissed. (R.) 


Injunction. Practice in the Supreme Court. Before the 
Supreme Court. January Term, 1874. 


Whien this case was called, counsel for defendants moved to 
dismiss the writ of error because the affidavits used upon the 
hearing of the motion for tnjunction were not embraced in the 
bill of exceptions. The papers showed the following facts : 

The certificate of the chancellor to the bill of exceptions states 
that it “contains all the evidence (with the reference to that 
certified with the record, and as a part of the same,) material 
to a clear understanding of the errors complained of, with the 
qualification above stated ; and the clerk of the superior court 
of Spalding county is hereby required and ordered to make 
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out a complete copy of the record in said case, together with 
a copy of the evidence introduced by the parties on the hear- 
ing before me, as a part of said record, and certify the same 
as such, and cause the same to be transmitted,” ete. The bill 
of excepfions recited that certain affidavits were read before 
the chancellor, “ which evidence introduced by the complain- 
ant and defendants, she (plaintiff in error) prays may be cer- 
tified by the clerk of the superior court of said county, to- 
gether with the bill and answer and cross-bill, and that the 
same may be a part of the record in this case, and be so cer- 
tified, with leave to refer to the same with all other matters 
and things which may be certified as a part of said record, as 
a part of this, her bill of exceptions.” 

To the record of the case were attached numerous and vol- 
uminous affidavits, which were followed by the usual certifi- 
cate of the clerk. 

The court sustained the motion, enunciating the principle 
embraced in the above head-aote. 


D. N. Marty; T. W. Frnt, for plaintiff in error. 


Speeer & Srewanrt, for defendants. 


Exsert Peacock, executor, plaintiff in error, vs, JAmEs D. 
EvuBANKS, defendant in error. 

The writ of error to a decision of the superior court must be returned to 

the next term of the supreme court after such decision is rendered, 


‘after allowing the various times prescribed by law for service, filing, 
transmission, etc., otherwise it will be dismissed.’ (R.) 


Bill of exceptions. Practice in the Supreme Court. Before 
the Supreme Court. January Term, 1874. 


When the above stated case was called, counsel for defend- 
ants moved to dismiss the writ of error because it was prop- 
erly returnable to the last term of the court. The facts relied 
upon to sustain such motion were as follows: 
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The bill of exceptions was certified to by the judge on De- 
cember 20th, 1872. Service was acknowledged on the 24th 
of the same month, and it was filed in office on the 25th. The 
return day to the July term, 1873, of the supreme court was 
June 17th, 1873. The bill of exceptions was certified to and 
transmitted by the clerk of the superior court on June 14th, 
1873. It reached the supreme court and was filed in office 
on the 19th of the same month. It was therefore entered on 
the docket for this term. 

The court sustained the motion, enunciating the principle 
embraced in the above head-note. 


J. W. Avant; W.S. WaAL.ace, for plaintiff in error. 


S. Hatt, for defendant. 


JoEL A. Bruuues, administrator, plaintiff in error, vs. ELBERT 
W. Baynes, defendant in error. 


1. It is the duty of counsel for plaintiff in error to prepare and attach to 
the bill of exceptions the certificate for the judge to sign, which such 
officer may modify as may seem to him proper under the facts of the 
case. (R.) 

. Where the judge attaches to the bill of exceptions the following cer- 


tificate : 
‘* May 24th, 1878. 


‘*The court signs the foregoing as a bill of exceptions, with leave to 

atttach the certificate prescribed, but the court does not certify the 

facts recited in the grounds for new trial to be correct, nor does it cer- 

tify the facts stated in assignment of errors to be correct; these are but 

allegation made by one party. J. Jounson, Judge, etc. 

‘* Below put certificate.’’ 

And leaves a blank space for such certificate, followed by a second 

signature, and counsel for plaintiff in error fill up such blank with the 

certificate prescribed by statute, dating the same June Ist, 1873: 
Held, that the date of the signing of the bill of exceptions, as recog- 

nized by this court, is May 24th, 1873, and the filing in office and ser- 

vice upon opposite counsel, must be made within fifteen and ten days 

from such date,.respectively. (R.) 

VoL, ui. 15. 
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Bill of exceptions. Practice in the Supreme Court. Before 
the Supreme Court. January Term, 1874, 






When the above case was called, counsel for defendant 
moved to dismiss the writ of error, because the bill of excep- 
tions had not been filed in the office of the clerk of the supe- 
rior court within fifteen days, nor served upon them within 
ten days, from the date of the certificate of the judge. 

The date of the filing in office and of service was June 10th, 
1873. The remaining facts upon which the motion was based, 
will be found in the second head-note. 

The motion was sustained, ‘and the writ of error dismissed, 
the court enunciating the principles embraced in the above 
head -notes. 













FLEMING JoRDAN, for plaintiff in error. 






C. L. Bartietr; W. A. Lorron; Key & Preston, for 
defendant. 








Hines & Hosss, plaintiffs in error, vs. Tae Brunswick 
AND ALBANY RAILROAD CoMPAny et al., defendants in 
error. 









THE BRUNSWICK AND ALBANY RAILROAD ComPAny et al., 
| plaintiffs in error, vs. THe First MortGaGe BonDHOLD- 
' ERS OF THE BruNsSWICK AND ALBANY RatLrRoaD Com- 
PANY eft al., defendants in error. 





Henry Ciews & Company, plaintiffs in error, vs. THE 
BRUNSWICK AND ALBANY RAILROAD Company, defend- ‘ 
ant in error. 







1. By consent of all the counsel interested in the cases upon the docket 
for a particular circuit, the order in which the cases are entered will be 
| varied on the call, for the sake of convenience. (R.) 






2. Upon special cause shown, cases will be transferred to the heel of the 
entire docket. (R.) 
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8. Under no circumstances will cases belonging to one circuit be injected 
into another circuit, or between other circuits. Injunc.ion cases are 
governed by a law peculiar to them. (R.) 


Practice before the Supreme Court. January Term, 1874. 


Pending the argument of cases upon the Atlanta Circuit, 
O. A. Lochrane, Esq., proposed to take the following order 
in reference to the cases above set forth, being numbers five, 
six and eight of the Brunswick Circuit : 

“It appearing to the court that the above stated cases are 
important to be determined before the hearing in their regular 
order, in furtherance of the rights of parties, and in view of 
rule 21st of this court, the said cases are hereby set down for 
a hearing at the heel of the Albany Circuit.” 

In submitting the motion, Mr. Lochrane stated that oppo- 
site counsel consented to such disposition of the litigation re- 
ferred to, and joined with him in making the request embraced 
in said order; that the three cases arose from the same litiga- 
tion, and would be argued together. 

The motion was disallowed, and in rendering such decision, 
the principles contained in the above head-notes were enun- 
ciated. 


O. A. LocHRANE, for the motion. 


No appearance contra. 


Witiiam A. Pork, administrator, plaintiff in error, vs. N. 
& A. F. Tirr e al., defendants in error. 


BenJaMIn G. Lockett eé al., plaintiffs in error, vs. MoRGAN 
Kenp, defendant in error. 


Where exception is taken to a judgment refusing an injunction, under 
the act of 1870, the clerk shall, within fifteen days from the service of 
the bill of exceptions, make out a transcript of the record and trans- 
mit the same immediately to the supreme court then in session, and if 
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If the transmission is 


(R.) 


not in session, then to the very next session. 
not immediately made the writ of error will be dismissed. 








Injunction. Practice before the Supreme Court. January 
Term, 1874. 







These cases arose upon writs of error to the refusal of in- 
junctions. The bill of exceptions in the first case was certi- 
fied by the chancellor on January 10th, 1874, filed in the 
clerk’s office of the superior court and certified by him on 
January 12th, and filed in the clerk’s office of the supreme 
court on February 20th, 1874. Service was acknowledged on 
January 13th. 

In the second case, the bill of exceptions was certified by 
the chancellor on October 23d, 1873, was filed in the clerk’s 
office of the superior court on October 25th, certified by him 
on the 27th of the same month, and filed in the clerk’s office 
of the supreme court on February 20th, 1874. Service was 
acknowledged on October 25th, 1873. 

On motion of counsel for defendants, the writ of error in 
each case was dismissed, the court enunciating the principle 
embraced in the above head-note. 



















Vason & Davis; Surry & Jones; W. A. HAwkIns, for 
plaintiffs in error. 







Hines & Hopsss, for defendants. 





Joun W. Pace, administrator, et al., plaintiffs in error, vs. 
Cuarves A. KLInk, administrator, e¢ al., defendants in 
error. 






By an act of the Legislature of this state, passed in 1850, the name of 
Mathew R. Brown, of the county of Muscogee, was ‘‘ changed to that 
of Mathew Downer, and it was enacted that he be entitled to all the rights 
and privileges that he would have been entitled to had he been born 
the son of Joseph Downer, of the county of Muscogee, and be made 
capable by this act of taking, receiving and inheriting all manner of 
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property under the statute of distribution of this state, so far as re- 
lates to the estate of the said Joseph Downer.”’ The son thus adopted 
died before the said Joseph, leaving children: 

Held, that in the distribution of the property of Joseph Downer, the 
children of Mathew stood in the place of and represented the father 
and took whatever of said estate he would have taken if living. 


Parent and child. Distribution. Representation. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. May 
Term, 1873. 


The charge of the court, taken into connection with the 
facts set forth in the above head-note, reports this case. The 
court charged the jury “that the act of 1850, to change the 
name of Mathew R. Brown to Mathew Downer, and to make 
him a legal heir, did not make the children of Mathew 
Downer the heirs of Joseph Downer, the said Mathew, their 
father, having died before the said Joseph.” To this charge 
the complainant excepted. “aaah 

A verdict was returned in accordance therewith for the de- 
fendant. 

Error is assigned upon the above ground of exception. 


Henry L. Bennina; J. M. McNett, for plaintiffs in 
error. 


InaramM & CrawrorD; CHAPPELL & RussELL; THORN- 
TON & GrIMEs, for defendants. 


McCay, Judge. 


The question in this case turns entirely upon the meaning 
of the act of 1850. The presumption is that it was passed 
at the request of Joseph Downer, and it is to be construed in 
that view, since it cannot for a moment be supposed that the 
legislature would pass such a law except at the request of the 
person whose estate and family it operated upon. The act 
gives to Mathew not only the name of Downer, but declares 
he shall have all the rights and privileges that he would have 
had had he been born the lawful son of the said Joseph. Was 





222 SUPREME COURT OF GEORGIA. 


Pace et al vs. Klink et al. 





it one of these rights and privileges that his children should 
represent him in the disposition of the estate of Joseph 
Downer? Would he be clothed with the full relation of a 
son to Joseph, if dying before him, he could not rely upon the 
children of his loins standing in his place and representing 
him in the estate of that father as they would have done had | 
Downer been in fact the father? It is not a question of heri- 
table blood. Mathew was by the act made the son, he was 
clothed with the rights of a son, and had cast upon him the 
duties of ason. He was made the heir, and if his adopted 
father had died first he would have taken as son and heir. 

An heir is one who takes an estate by operation of law on the 
death of the owner. ‘It is not necessary that the heir shall be 
of the blood of the deceased. Our statute, in terms, makes the 
wife and the husband heirs of each other, and if the law were 
to provide that at the death of any one his estate should go 
to his nearest neighbor, that neighbor would be the heir. The 
act of 1850, declaring Mathew to have the same rights and 
privileges as he would have had had he been born the son of 
Joseph, goes further and declares in terms that he shall be capa- 
ble “of taking, receiving and inheriting all manner of property 
under the statute of distributions, so far as relates to the es- 
tate of said Joseph Downer.” Taking, therefore, both clauses 
of the act together, Mathew was, so far as Joseph and his es- 
tate was concerned, made the lawful son and lawful heir of 
Joseph. It was contended, in argument, that by the common 
law an heir must of necessity be of the blood of the ancestor. 
In the feudal sense of the words that is perhaps true. Indeed, 
technically, no one, not even a child, is heir by the common 
law, except as to lands. And that heir is the eldest son who, 
under the grant of the lord who gave the estate, takes the 
place of the father in the service under which the estate is 
holden. But under our law all take under the statute of dis- 
tributions; land as well as personal estate is assets—and heirs 
and distributees are synonymous words. ‘Fhe very act under 
consideration provides that Mathew shall be capable of inher- 
iting under the statute of distributions. | 
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As to personal property there was at common law no heir; 
those who took it took as distributees. But our law every- 
where recognizes those who take under the statute of distri- 
butions as heirs, whether they be of the blood or not. The 
words are, “the husband is heir of the wife:” Code, 24, 
Assuming, then, that Mathew was made by this act the law- 
ful son, and declared capable of inheriting, it seems clear to 
us that under paragraph 4 of the same section, “the lineal 
descendants of children stand in the place of their deceased 
parent,” the children of Mathew stand in his stead. It is 
said that the lineal descendants in all cases take, not through 
the father, but by virtue of their being of the blood of the 
ancestor, and that they are put in the place of the father 
merely to regulate the share they take. But this is not en- 
tirely true. They must, in all cases where they take per 
stirpes account for advancements to their father or lineal an- 
eestor, and Burns, Ec. Law, volume Iv., page 338, says: 
“The reason for this is, that they do not take in their own 
right but as representing their father deceased.” And again, 
“in this regard the issue stand in the place of the father, claim 
under him, and cannot be in a better condition than the father, 
if living, would have been, and had claimed his distributive 
_ share.” 

Again, our law provides, “ If a legatee die before the tes- 
tator, or is dead when a will is executed, but shall have issue 
living at the death of the testator, such Jegacy, if absolute 
and without remainder or limitation, shall not lapse but shall 
vest in the issue in the same proportions as if inherited from 
their deceased ancestor :” Code, section 2462. It seems to us 
that an act of the legislature presumed, as we have said, to 
have been procured by Downer declaring Mathew the son, 
with all the rights and privileges of a son, including the right 
to inherit, may far more fairly be said to include in this the 
right of his children to represent him than it can be said that 
a legacy to one who dies before the testator, shall be said by 
presumption to include the children of the deceased legatee. 

In the case of Shelton vs. Wright, administrator, 25 Georgia, 
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636, this court held that the children of Sheldon’s blood in- 

herited from the adopted son, at least so far as property was 
concerned, that came from the adopting father, the princi- 
ple of the decision being that Sheldon, having procured the 
adopting act, and having thus made the person adopted a son 
and heir of his property, he ipso facto made his other chil- 
dren the brothers and sisters of the adopted child, so far as 
his, Sheldon’s, property was concerned, And so here, so far 
as the property of Joseph Downer is concerned, we think the 
adopting act makes the children of Mathew the representa- 
tives of the father in case Mathew should die first. And this, 
as every man must feel, is the natural common sense meaning 
of an adopting act. In most cases of the kind it is a mere 
mode of legitimating the real fruit of the father’s loins, and it 
is no unfair presumption that it is the intent of the father, so 
far as he and his property is concerned, to make the relation 
exactly what it would have been had there been a lawful and 
actual relation of parent and child. 

We do not think refined arguments, based on obsolete rules 
and feudal necessities, ought to be permitted to thwart the 
purposes of one who, through affection or a sense of justice, 
has thus undertaken to establish the relation of parent and 
child according to law, between himself and another. 

For these reasons we think the judgment in this case ought 
to be reversed. 

Judgment reversed. 


Tue Stare, ex rel, CHARLES WessoLowskI, plaintiff in 
error, vs. WILLIAM H. GrLBert, defendant in error. 


1. The judge of the county court of Dougherty county has the power 
under the act of February 5th, 1873, to appoint the clerk of said court. 

2. Such power could have been exercised from the time of the passage 
of the act, although the original act organizing the court provided 
that the clerk of the superior court of the county shall be ex officio 
clerk of said court. 


a 
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Quo warranto. County Court. Clerk. Officers. Before 
Judge Srrozer. Dougherty county. At Chambers. July 
17th, 1873. 


Wessolowski, claiming to be ex officio clerk of the county 
court, petitioned the judge of the superior court of the Albany 
Circuit, for the writ of quo warranto, requiring Gilbert to 
show cause by what authority he was exercising the duties of 
the office of clerk of the county court of said county, and 
collecting the fees and emoluments thereof. 

Leave was granted to file the petitiun, and the writ of quo 
warranto ordered to be issued. 

Gilbert answered, substantially, as follows: At the date of 
the passage of the act of August 24th, 1872, creating the 
county court for Dougherty county, he helieves the relator 
was acting as the clerk of the superior court of said county. 
Said act provided in the 7th section thereof that the clerk of 
the superior court should be ex officio clerk of the county 
court, under which relator acted for some time. But said act 
was amended by act of February 5th, 1873, by the 5th sec- 
tion of which it was provided that the clerk of said county 
court should be appointed by the judge thereof. Under this 
authority respondent was appointed by the judge of said court, 
and was duly qualified, ete. He then entered upon the dis- 
charge of the duties of the office, took possession of the books 
and papers, and is now in full control of all of the insignia of 
office, claiming to be legally entitled thereto. He submits 
that the 7th section of the act of August 24th, 1872, was re- 
pealed by the amendment of February 5th, 1873. 

The court held that the respondent was rightfully in office, 
and dismissed the information. To which ruling relator ex- 
cepted. 


WiuuiaAM E., Smita, for plaintiff in error. 
’ p 


Vason & Davis, for defendant. 
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TRIPPE, Judge. 


1. The act of August 24th, 1872, creating the county court 
of Dougherty county, provided in the 7th section thereof 
that the clerk of the superior court of said county shall be ex 
officio clerk of the county court. The 5th section of the act 
of February 5, 1873, amending the former act in several par- 
ticulars, enacts that the judge of said county court shall have 
power and authority to appoint a clerk of said court, whose 
duties and liabilities shall be the same as now required of the 
clerk of the superior court, by the act of which this is amend- 
atory, who shall take the oath, ete., and give bond with secu- 
rity in the sum of $2,000 00. The act of 1872 required no 
oath or further bond of the clerk of the superior court. Un- - 
der this last act the. judge of the county court appointed the 
defendant in error clerk of said court, and plaintiff in error, 
who is clerk of the superior court, contests his right to said 
office, and denies that the act of 1873 intended that the judge 
should exercise this power until a vacancy occurred, and if it 
did, it was unconstitutional. We think that, under a fair 
construction of the agt of 1873, the judge of the county court 
did have the power to make the appointment at the time he 
exercised it. There was no limitation on him as to the time 
when he could so do. The first act cast the duties on the 
clerk of the superior court, as ex officio clerk of the county 
court, and the legislature may have thought that the office did 
not have the guarantees required by the last act. The ques- 
tion might arise, could the act of 1872 require the perform- 
ance of new duties in another court of an officer already elee- 
ted, qualified and commissioned? Or, if it could, did the 
bond he had given as to one office extend to the performance 
of the duties of another office, which had been created after 
his qualification, and after he had given bond and security for 
the performance of the duties of the first? But be this as it 
may, on the face of the act of 1873 it appears the intention 
of the legislature was that it should go into effect at once as 
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to all its provisions. Certainly all provisions of the other 
sections went into immediate operation. 

2. This being so did that make it unconstitutional? Did 
the act of 1872 confer such a right in the office, or right of 
property to plaintiff, or did it amount to a contract with the 
plaintiff in error, that it could not be changed or repealed? 
If the act of 1872 had been repealed the office would have 
expired with the court. It has never been doubted in this 
sthte that an office created by the constitution may be abol- 
ished by the people in convention. If the office be the crea- 
tion of the legislature, it may be abolished by legislation: 5 
W.&S. 418; 6 Sergeant’s R., 322; 10 Howard, 414. The 
case of Allen vs. McKeen, 1 Sumner, 277, seems to be in con- 
flict with this, but without pointing out the difference between _ 
that case and this, as it grew out of the rights of corporations 
under a charter, I will only say that in Dart et al., vs. Hous- 
ton et al., 22 Georgia, 535, Judge McDoNALD, in the opinion 
he wrote, said ‘* We cannot recognize it, (Allen vs. McKeen) 
as authority here.” In the case of The City Couneil of Au- 
gusta vs. Sweeny, 44 Georgia, 463, it was held that an incum- 
bent of an office created by the authorities of a municipal 
corporation, does not have such an interest in the salary as 
that the corporation cannot at its discretion abolish the office, 
and by so doing deprive him of his right to tender his ser- 
vices and demand his salary for the full time for which he was 
elected. ' 

The construction we give to the act of 1873 is such that it 
operated to repeal the 7th section of the act of 1872, and 
thereby deprive the plaintiff in error of any claim to the office 
under said repealed section. If the whole act had been re- 
pealed the court and the clerkship would have both fallen. Had 
the act of 1873 cast the duties of the clerk on the judge, or 
made him, as did the former county court act of 1866, ex 
officio clerk of his own court, it would have been a repeal of 
the 7th section of the act of 1872. So did the 5th sec- 
tion of the act of 1873, by giving power and authority to the 
judge of the county court to appoint the clerk of his court, 
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by being contrary to and in conflict with said 7th section, 
abrogate it, under the well known maxim that the last act 
repeals a former conflicting act. In this last act there was 
a general repealing clause. 

Judgment affirmed. 


Parr Pipktry, plaintiff in error, rs. Tomas GRACE de- 

fendant in error. 

When a judgment was obtained in 1866 on a promissory note made in 
1860, and under the relief act of 1868 the defendant filed an affidavit 
to reduce the debt, on the ground that in 1863 he had tendered to the 
plaintiff the whole amount due, which he refused, and that the defend- 
ant had thereby lost the sum tendered: 

Held, that there was nothing in the facts stated creating such an equity 
between the parties as justified the reduction of the debt, and it was 
not error in the court to order the execution to proceed. 


Relief Act of -1868. Tender. Before Jacop Watson, 
Esq., Judge pro hae vice. Pulaski Superior Court. April 
- Term, 1873. 


At the April term, 1866, of Pulaski superior court, Thomas 
Grace recovered a judgment against Philip Pipkin for $214 50 
principal, besides interest and costs, on a note made “ prior to 
the year 1860.” Execution was issued thereon and a levy 
made. The defendant filed his affidavit under the relief act 
of 1868, to open said judgment, setting up that in the fall of 
1862 he tendered to the plaintiff on two separate occasions 
the whole amount of said debt, and he refused to receive the 
same, by reason of which the money tendered was lost to the 
defendant; that after said tenders defendant sent the amount 
due to the plaintiff, who again refused to accept the same. 

The affidavit failed to state in what currency the tenders 
were made. Upon demurrer it was dismissed, and defendant 
excepted. 


L. C. Ryav, for plaintiff in error. 
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WarREN & GRICE, by brief, for defendant. 


McCay, Judge. 


It does not appear whether the tender set up was in gold 
and silver or Confederate notes. If it was the latter, it was 
no defense either in law or equity. ‘The promise to pay was 
in gold and silver. Why should an offer to pay in Confed- 
erate money beget any equity. There is no allegation as to 
the circumstances of the tender, as that defendant, under some 
contract with the plaintiff, was induced to sacrffice property 
to get Confederate money, and that defendant, by refusing to 
receive it, had damaged him, setting forth the nature and ex- 
tent of the damage, ete. Nothing appears here but the simple 
tender. If the tender was gold or silver, or legal tender 
notes, then the defense, for what it was worth, to-wit: the 
interest, was good at law, and should have been set up before 
judgment. In no event, so far as the facts are set forth, can 
we see any equity which authorizes the court to go behind the 
















judgment. 
Judgment affirmed. 






/ 





Joun T. Brows, plaintiff in error, vs. Ropert M. Patrer- 
SON, executor, defendant in error. 





1. Where no plea of lis pendens is filed, a record showing the pendency 
of a former suit between the same parties, involving the same issue, is 
inadmissible. 

2. Where the issue upon trial was whether the defendant. sought to be 
ejected as a tenant holding over, had, in good faith, abandoned the 
possession of the premises in dispute at the expiration of his term, and 
afterwards rented the same from the person under whom he then 
claimed to hold, or whether he colluded with such person and retained 
possession in violation of his rent contract with the plaintiff, it was not 
error in the court to refuse to charge that ‘‘if the defendant quit pos- 
session, and after the time had expired, wrongfully took possession, he 

might be an intruder, but the plaintiff cannot recover in this form of 

action.”’ 
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Pleading. Lis pendens. Evidence. Landlord and tenant. 
Before Judge CLARK. Sumter Superior Court. October Ad- 
journed Term, 1872. 


Robert M. Patterson, as executor upon the estate of Mala- 
chi Patterson, deceased, instituted proceedings to eject John 
T. Brown, as a tenant holding over, from certain lands in 
Sumter county. The usual counter-affidavit was filed and 
bond given. 

Upon the trial of the issue thus formed the defendant sought 
to show. the pendency of a former suit involving the same 
issue, by the introduction of the record of proceedings in 
equity by bill, in which plaintiff was complainant, and the 
defendant one of the defendants. Upon objection, this evi- 
dence was excluded, and defendant excepted. 

The evidence made the following case: 

The defendant rented the premises in dispute for the year 
1870, from plaintiff’s testator, for $750 00 per annum, for 
which he gave his notes. The defendant. insisted that the 
plaintiff, who was acting as the agent for testator, then in life, 
represented that there were three hundred acres of open land 
on the place, which statement was untrue. Plaintiff denied 
ever having made such representation, and asserted that he 
expressly notified the defendant that he rented upon his own 
knowledge of the premises, as he was much better acquainted 
therewith than was the plaintiff. Several small payments 
were made on the notes during the year. 

In February, 1871, the defendant was found on the prem- 
ises. He refused to deliver possession thereof to the plaintiff, 
claiming to hold under one Horne. He insisted that at the 
expiration of his term he had abandoned the place; that he 
returned on January 5th, 1871, and found Horne in posses- 
sion; that he then, in good faith, rented from Horne. The 
plaintiff, upon the contrary, insisted that the defendant never 
had delivered up possession, and that this claim of holding 
under Horne was a mere matter of collusion between the two, 
by which the defendant might be enabled to retain possession. 
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Upon these two points the evidence was very conflicting. 
The defendant requested the court to charge the jury as _ 
follows: “If the defendant quit possession, and after the time 
had expired, wrongfully took possession, he might be an in- 
truder, but the plaintiff cannot recover in this form of action.” 
The court refused so to charge, and defendant excepted. 
The jury found for the plaintiff and also $775 00 for rent. 
The defendant moved for a new trial, because the eourt erred 
in the aforesaid exclusion of testimony, and in the refusal to 
charge. The motion was overruled, and defendant excepted. 


















Hawkins & Hawkins, for plaintiff in error. 


J. A. ANSLEY, by R. F. Lyon, for defendant. 






Warner, Chief Justice. 







This was a proceeding to eject a tenant who was holding 
over from certain described rented premises after his terra had 
expired under the rent contract. The defendant filed a coun- 
ter-affidavit, denying that he was then holding the premises, 
either by rent or lease, from the plaintiff. On the trial of the 
issue thus formed, the jury found a verdict for the plaintiff, 
and also found the sum of $775 00 due for rent. A motion 
was made for a new trial, on the several grounds stated therein, 
which was overruled by the court, and the defendant excep- 
ted. 

1. There was no error in ruling out the record offered in 
evidence to show lis pendens, under the facts of this case. 
The defendant had filed no plea that a former suit was pend- 
ing between the parties, involving the same subject matter of 
the rent contract, and the evidence was properly rejected for 
that reason, even if it would have been otherwise admissible, 

2. There was no error in refusing to give in charge the sec- 
ond request of the defendant in relation to Horne and Brown 
being intruders, under the evidence disclosed in the record. 
There is no dispute as to the fact that the defendant rented 
the premises from the plaintiff for the year 1870, and occu- 
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pied the same for that year, and continued in the possession 
thereof during the year 1871. The question in dispute be- 
tween the parties at the trial was whether the defendant aban- 
doned the rented premises in good faith at the end of his term, 
and afterwards rented the same from Horne, under whom he 
claimed to hold for the year 1871, or whether he colluded 
with Horne and retained the possession of the premises, in 
violation of his rent contract with the plaintiff. In relation 
to this point in the case, the evidence was conflicting, but the 
jury found a verdict for the plaintiff, and, in our judgment, 
there is ample evidence in the record to sustain it. The ques- 
tions involved in the issue on the trial between the parties was 
fairly submitted to the jury by the court in its charge, and 
we will not disturb their verdict. 
Let the judgment of the court below be affirmed. 


SARAH JERNIGAN, executrix, plaintiff in error, vs. NEAL 
CaRTER, defendant in error. 

1. A plea that the plaintiff in a suit was dead at the time of the com- 

mencement of the action may be filed at any time before judgment, it 

being made to appear that the fact pleaded has just come to the knowl- 


edge of the defendant. 
2. A plea in abatement and a plea of the general issue may be both filed 
at the same time, but the pleain abatement should be first disposed of. 


Practice in the Superior Court. Pleading. Before Judge 
JAMES JOHNSON. Marion Superior Court. April Term, 1873. 


Neal Carter brought complaint against Sarah L. Jernigan, 
as executrix of Ptolemy Jernigan, deceased, on a promissory 
note dated March 5th, 1861, for the sum of $794 93. Pou 
& Little, attorneys, were marked for the plaintiff, and M. H.- 
Blandford, attorney, for the defendant. When said cause was 
called M. H. Blandford announced ready for plaintiff. B. B. 
Hinton, attorney for defendant, moved for a continuance, stat- 
ing in his place as a reason, that he had only been retained a 
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few days before said court; that he was informed by the de- 
fendant that his services were required in conjunction with said 
M. H. Blandford ; that he had relied on said M. H. Bland- 
ford to prepare the defense in said case; that he did not know 
but what said Blandford was of counsel for defendant until 
said cause was called; that owing to these facts he was not pre- 
pared to proceed with the trial of said case. The court over- 
ruled the motion for a continuance, and defendant, by her 
counsel, then and there excepted. 

Defendant then craved oyer of the note. M. H. Blandford 
stated that said note had been lost. Plaintiff opened his case, 
and introduced M. H. Blandford, who swore that the original 
note was placed in his hands by Messrs. Pou & Little; that 
he drew the declaration and filed the same as a matter of 
courtesy for said Pou & Little; that the copy note attached 
to the declaration was a correct copy of the original. 

Defendant objected to said proof, because the absence of 
said note had not been sufficiently accounted for. The court 
overruled said objection, and admitted testimony, to which 
ruling defendant excepted. Blandford further testified that 
as defendant had filed a plea denying that said plaintiff was 
in life at the commencement of said suit, he would state 
that Neal Carter was in life; that he was the grand-son of 
Jesse Carter, to whom said note was made payable. Plaintiff 
closed his ease. 

Defendant’s counsel was then asked by the court, how many 
pleas were filed? He replied, two; the general issue and a 
plea in abatement to the effect that the plaintiff was dead at 
the commencement of the suit. Plaintiff’s counsel moved to 
dismiss said plea in abatement, which motion was sustained 
by the court. Defendant then moved to amend his pleas by 
withdrawing the plea of the general issue, and relying alone 
upon the plea in abatement. The court overruled the motion 
to amend, to which ruling defendant excepted. Defendant 
moved further to amend by filing the plea of ne wnques exec- 
utrix, her counsel stating that he did not know until then 
that she was not executrix. The court admitted the right to 

VoL, LI. 16. 
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amend, but refused a moment’s time in which to draw the 
plea, to which refusal of time defendant excepted. The court 
instructed plaintiff to take a verdict, which was done, for the 
whole amount of principal and interest on said note. 

Error is assigned upon each of the aforesaid grounds of 
exception. 


B. B. Hixton & Son, for plaintiff in error. 


M. H. BLanprorp, for defendant. 


McCay, Judge. 


1. If the facts set forth in the plea tendered as an amend- 
ment be true, a judgment in favor of either the plaintiff or 
defendant would be void, since it is absurd to say that any- 
thing can be determined in a suit where one of the parties 
was dead at the commencement of the suit. If this was not 
known to the defendant when the suit was brought, and she 
has brought_it to the knowledge of the court as soon as she 


discovered it, she is in no laches, and she was entitled to her 
amendment. 

2. We do not think it was necessary, under our law, to with- 
draw the plea of general issue before putting in this plea. 
Nor would this be true even if it were a simple plea to the 
jurisdiction of the court, or any other plea, even a dilatory 
one. If the facts presented showed a right to put in the plea 
at the second term, that was, in our judgment, sufficient. It 
was not necessary to withdraw the plea to the merits. Under’, 
our law strictly, all pleas must be filed at the first term—both 
pleas in bar and pleas in abatement, and if so, they must 
often be both on the record at once: Code, sees. 3452, 3461. 
And the statute specially provides that no part of an answer 
(plea) shall be stricken because it is in contradiction of some 
other: Code, section 2452. It will be noted also that even 
as to pleas to the jurisdiction, whilst it is provided that a 
plea to the merits waives it, yet it is also in the same section 
(3461) provided that this shall not be so if the plea to the 
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jurisdiction be made at the same time. Perhaps the logic of 
things may require that the record ought not to show a plea 
tu the merits until it is settled that there is a proper case in 
court. But that is the same logic which required pleas to be 
consistent with each other, and the whole structure of that 
logical system which common law lawyers laud so highly has 
long since been dispensed with in Georgia. We see no ob- 
jection, under our law, to filing a plea to the merits and a plea 
in abatement at the same first term. The plea in abatement 
ought to be first disposed of; but to require one to withdraw 
his plea of general issue when, after the first term, facts occur 
to authorize a plea in abatement, is, as it seems to us, not only 
not required by the statute but is contrary to the entire tenor 
of our system of pleading. We do not discuss the other ques- 
tion, to-wit: whether the judge was right in refusing to delay 
the progress of the cause whilst the plea was being written. 
Such things must necessarily be largely in the discretion of 
the court. If the facts have at that moment become important, 
or been just discovered, we think the principles of justice 
would require a few moments delay, but if the necessity for 
the plea is from the neglect of the party, we should hesitate 
to interfere. In this case it seems absurd to pretend that the 
defendant has just discovered she is executrix, and we would 
not interfere. She has been a most unreasonable time in find- 
ing out what her office was. We say the same in reference to 
the motion to continue. If the defendant was without coun- 
sel it was her own fault, and the mistake was not to be used 
to delay the plaintiff. We, however, reverse the judgment 
for what we think was error, refusing the plea denying that 
plaintiff was in life at the commencement of the suit. 
Judgment reversed. 
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Leroy STEPHENS, plaintiff in error, vs. THE STATE OF 
>] ’ 
GeorGIA, defendant in error. 


1. On the trial of an indictment for an offense not capital a verdict of 
guilty is not illegal because it contains a recommendation of the de- 


fendant to mercy. 
2. Nor is such a verdict a cause for a new trial unless it appear that the 


jury may have been misled by the charge of the gourt on that point. 


Criminal law. Verdict. Recommendation to merey. Be- 
fore Judge BucHANAN. Coweta Superior Court. Septem- 
ber Term, 1873. 


Stephens was placed on trial for the offense of bestiality, 
alleged to have been committed on September 2d, 1873. The 
defendant pleaded not guilty. The jury found him guilty, 
and recommended him to the mercy of the court. A motion 
for a new trial was made because the verdict was illegal. The 
charge of the court does not appear. The motion was over- 


ruled, and defendant excepted. 


P. F. Smiru, by W. F. Wricut, for plaintiff in error. 
A. H. Cox, solicitor general, for the state. 


TripPE, Judge. 


1. In the case of Wair vs. The State, decided at the present 
term, it was held that in a murder case a verdict of guilty 
which was not founded on circumstantial testimony, was not 
vitiated by a recommendation to mercy. In such cases the 
judgment is fixed by law— it is absolute and not within the 
power of the jury by any recommendation, or within the dis- 
cretion of the court, to change it. So it is in this case. Upon 
the rendition of a verdict of guilty, the power of the jury 
ceased, and there was no discretion in the court, not even a 
margin wherein he could grade the term of imprisonment. 
We do not mean by this to say that such a recommendation, 
in cases where there is a minimum and maximum period to 
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the time of imprisonment to be fixed by the discretion of the 
court, would vitiate a verdict. It would be difficult, if not 
impossible, to give a good reason why the verdict should be 
set aside on this account. It has been held in several cases of 
capital offenses which were not murder that a jury has the 
right to recommend in the verdict a commutation from the 
death penalty to imprisonment for life; and that it would be 
binding on the court whether the verdict was upon cireum- 
stantial testimony or not: See Stallings vs. The State, 47 
Georgia, 572; Johnson vs. The State, 48 Ibid., 116; West, 
alias Johns, vs. The State, 49 Ibid., 451. In those cases it 
was also held that a verdict of guilty, with a recommendation 
to merey, was an illegal verdict. The reasons for so holding 
in cases where the jury has such a power, the power to direct 
the commutation, do not apply to one like this. The case first 
referred to decides the principle on which this judgment rests, 
and controls this case. 

2. Had there been any charge of the court on this point 
of a character to mislead the jury, the case might have been 
different. But there is no complaint of this kind. 

Judgment affirmed. 





Peter McLaren, plaintiff in error, vs. OSBORNE A. LocH- 
RANE, defendant in error. 


There was no such abuse of the discretion of the court in granting a 
new trial in this case as to justify this court in reversing the judg- 
ment. 


New trial. Before Judge Srrozer. Dougherty Superior 
Court. April Adjourned Term, 1873. 


Lochrane brought complaint against McLaren on an ac- 
count for $500 00, for professional services rendered. The 
record fails to disclose any plea. The evidence was substan- 
tially as follows : 
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Richard F. Lyon, sworn for plaintiff: Some time in the 
year 1869, or earlier, the defendant called on witness and the 
plaintiff in Macon, representing that he was involved in cer- 
tain litigation in Dougherty county, in which he desired to 
employ them as counsel ; that he wished them to accompany 
him to the city of Albany on the next day, when, if the case 
was settled, and no further services were required of them, he 
would pay to each $250 00; that if further labor was re- 
quired, the amount of compensation was to be fixed by subse- 
quent agreement. Upon this contract, witness and plaintiff 
went to Albany on the next day with the defendant, but 
shortly after their arrival at that point, plaintiff was com- 
pelled on account of indisposition to retire to his room, where 
he remained during the entire day and night. The whole of 
the day and a large portion of the night were occupied in an 
attempt to settle the litigation. In all propositions that were 
made, as to which witness and defendant had any doubt, they 
went to plaintiff’s room and there conferred with him. No 
other service than these consultations was rendered by plain- 
tiff. No settlement was effected. The litigation referred to 
grew out of a bill filed by Eugenia Beall against defendant as 
administrator of Davis Pace, deceased. The services per- 
formed by plaintiff, considering the amount and nature of the 
litigation, were worth $250 00. 

Peter McLaren, the defendant, sworn: Employed plaintiff 
and Mr. Lyon as the administrator of the estate of Davis 
Pace, and not individually. The contract, with this modifi- 
cation, was correctly stated by the witness for the plaintiff. 
Corroborates plaintiff’s evidence as to the nature and amount 
of the services rendered, but not as to their value. 

John A. Davis, for defendant, sworn: He assisted in the 
effort to bring about a settlement of the litigation above re- 
ferred to. Plaintiff rendered no service that he saw. Mr. 
Lyon did all the work. To do the labor that was expected 
of plaintiff, he would consider $250 00 a reasonable fee. 

Gilbert J. Wright, for defendant, sworn: Was counsel for 
Mrs. Beall in the litigation above referred to. Was inti- 
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mately connected with all the negotiations that were made for 
a settlement at the time referred to in the evidence. Plaintiff 
rendered no service to defendant that he saw. Mr. Lyon did 
all the work. The litigation involved about $28,000 00. 

The jury found for the plaintiff $20 00. He moved for 
a new trial, because the verdict was contrary to the evidence. 
The motion was sustained, and defendant excepted. 


Wriacut & WARREN, for plaintiff in error. 


Lyon & Irvin, for defendant. 


McCay, Judge. 


This case turns solely on the evidence, and we think the ver- 
dict is justified by it. Who shall say that Judge Lochrane’s 
presence at Albany, and his advice, when consulted at his 
sick room, was not as effective and useful to the defendant 
as if he had with his own hand done the necessary writing, 
and with his own mouth joined in the negotiations ? 

Judgment affirmed. 


Harvey Brient et al., plaintiffs in error, vs. CALEB C. 
ApaAnMs et al., defendants in error. 


An instrument which has all the formalities of a deed, except the follow- 
ing words in the concluding part of it: ‘* This deed is not to go into 
effect until after the death of said B. Bright, (the grantor,) he being 
very ill,’’ under the 2395th section of the Code, is a testamentary 


paper. 
Deed or will. Before Judge Kippoo. Randolph Supe- 
rior Court. November Adjourned Term, 1873. 


For the facts of this case, see the decision. 


Worriti & Cuastain; Ricuarp H. Cruark, for plain- 
tiffs in error. 
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Joun T. CLARKE, for defendants. 
WARNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants praying for an injunction, which was granted by the 
presiding judge, and the defendants excepted. The main ques- 
tion made before this court on the argument was whether the 
instrument set forth in the record, executed by Benjamin 
Bright to Harvey Bright on the Ist day of June, 1871, pur- 
porting to convey a certain described tract of land, is a deed, 
in contemplation of the law, or a testamentary paper. The 
instrument has all the formalities of a deed, attested by two 
witnesses, except the following words in the concluding part 
of it: “This deed is not to go into effect until after the death 
of said B. Bright, he being very ill.” In our judgment, ac- 
cording to the rule declared by the 2395th section of the Code, 
this is a testamentary paper. It is very clear from the words 
contained in the instrument as above quoted, that it was not 
the intention of the parties (whatever may have been the form 
of it,) that it should take effect until after the death of Ben- 
jamin Bright, the maker of the instrument; and if it was not 
to take effect and pass an interest in the land to Harvey Bright 
until after the death of Benjamin Bright, then the instrument 
cannot operate as a deed, but must necessarily be considered a 
testamentary paper. Although it is called a deed, it is ex- 
pressly declared on its face that it was not to take effect until 
after the death of the maker of the instrument for any of the 
purposes therein expressed, and there is no evidence in the 
record of its delivery during his life. We find nothing in the 
record which will authorize this court to control the discretion 
of the court below in granting the injunction. 

Let the judgment of the court below be affirmed. 
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THe ATLANTIC AND GULF RarILrRoap Company, plain- 
tiff in error, vs. THE FLORIDA Consrrucrion CoMPANY, 
defendant in error. 


1. The plaintiff in an attachment may, by serving the defendant with 
notice and by the other methods provided by law, get a general judg- 
ment against the defendant and his property, but in the distribution of 
money raised from the sale of property attached he is still an attaching 
creditor, and the money is to be divided according to the priorities of 
the several attachments, to-wit: according to the date of the levies. 

. Continuances are in the discretion of the court, and this court will 
not interfere with that discretion if the party complaining is wanting in 
proper diligence. 


Attachment. Lien. Judgment. Continuance. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. May 
Term, 1873. 


The Atlantic and Gulf Railroad Company and the Florida 
Construction Company sued out attachments against the Jack- 
sonville, Pensacola and Mobile Railroad Company, which were 
levied upon three steamboats. The boats were sold and the 
money paid into the registry of the court for distribution. 
The levy of the attachment of the Florida Construction Com- 
pany was the first in point of time. Judgments were obtained 
at the same term of the court. 

The Florida Construction Company moved to have the 
proceeds of said property paid over. to their judgment. The 
Atlantic and Gulf Railroad Company tendered an issue al- 
leging that it claimed a general judgment on account of hav- 
ing the acknowledgement of service of the agent of the Jack- 
sonville, Pensacola and Mobile Railroad Company on its at- 
tachment; that the court had refused to allow such a judgment 
to be taken, which ruling had been carried by writ of error to 
the supreme court. It therefore prayed that said fund be not 
distributed until the decision of the supreme court be rendered 
in the cause aforesaid. 

It also alleged that the claim of the Florida Construction 
Company had been paid. 





242 SUPREME COURT OF GEORGIA. 


“The Atlantic, etc., Railroad Company vs. The Florida, etc., Company. 


Tssue was joined on the last ground. What became of the 
first the bill of exceptions does not disclose, but it is supposed to 
have been dismissed on demurrer. A motion for a continuance 
was then made by the Albany and Gulf Railroad Company, 
in order to procure the testimony of ......... Chase, a non-res- 
ident member of the firm of the Florida Construction Com- 
pany. To this end it showed by L. E. Keefe, that soon after 
the boats were attached, he met said Chase in New York, just 
as he was landing from the steamer Scotia on her return from 
Europe, and told him of said attachments; that Chase replied 
that he was sorry for it, as he had negotiated the bonds of the 
Jacksonville, Pensacola and Mobile Railroad Company in 
Europe, and thought that the case could be settled with the 
proceeds of the same. Further, that he, Keefe, was the agent 
of the Jacksonville, Pensacola and Mobile Railroad Company 
at Columbus, but could not say whether the claim of the 
Florida Construction Company had been paid or not, and 
could not say that he could prove that the debt was paid. 

The motion for a continuance was overruled, and the At- 
lantic and Gulf Railroad Company excepted. 

The jury found the issue of payment in favor of the Flor- 
ida Construction Company, and the fund was accordingly 
distributed, to the exclusion of the Atlantie and Gulf Rail- 
road Company. Whereupon it excepted. 

Error is assigned by the Albany and Gulf Railroad Com- 








pany upon the above grounds of exception. 


Henry L. Benniye; Louis F. Garrard, for plaintiff 
in error. 


R. J. Moss, for defendant. 


McCay, Judge. 


1. It was not error to refuse to -continue the issue until it 
was finally determined whether the Atlantic and Gulf Rail- 
road was entitled to a general judgment. Such a judgment, 
if obtained, would not defeat the priority of the Construction 
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Company so far as relates to the property attached. Both 
these creditors are attaching creditors of the defendant, and 
the lien of each upon the property attached is, as provided by 
section 3255 Irwin’s Code, to be determined by the date of 
the levy. True, it is provided that an attaching creditor 
may, by serving notice, or by replevy, or by the defendant 
coming in and defending on the merits, have a general judg- 
ment, and this is to have the ‘same force and effect” as if 
there were personal service. But this language is to be taken 
in connection with the provisions of section 3255 Irwin’s 
Code, “that the lien of an attachment is created by the levy 
and not the judgment on the attachment, and in case of a con- 
flict between attachments, the one first levied shall be first 
satisfied ; but in a contest between attachments and ordinary 
judgments or suits, it is the judgment and not the levy which 
fixes the lien.” 

A judgment obtained by giving the ten days’ notice, as pro- 
vided by section 3233 Irwin’s Code, is in no fair sense an 
ordinary judgment. It is commenced by attachment—the 
defendant may be notified only ten days before final judg- 
ment, and the fi. fa. must be first levied on the property at- 
tached. It would be, we think, bad public policy to permit 
one attaching creditor thus, by connivance with the defendant, 
to divest the lien of the first levy, and we do not feel dis- 
posed to give the language of the law that construction, as we 
cannot suppose the general assembly to have so meant, with- 
out clear language to that effect. As to the property of the 
defendant other than the attached property, the lien of the 
judgment dates from the judgment; but as to the attached 
property, the rights of the attaching creditors—including the 
creditor who has got his attachment enlarged—are fixed by 
the levy. 

2. Upon the other point we are not prepared to say the judge 
was not right. The evidence is at best only suggestive that 
if the parties had time they might prove payment, but is very 
inconclusive. The agent may have never got the money ; he 
may have only made the arrangement, or if he got the money 
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he may, as would be his duty, have fulfilled his trust by deliver- 
ing it to his principal. Besides, the Atlantic and Gulf Railrooad 
was bound to know that this issue would come up. This was 
the judgment term, the money was in the hands of the officers 
of court, and a motion for its distribution was to be expected. 
The information Keefe had should have been followed up so 
as that it could have been at least stated what the truth was. 
As it is, the matter is pure conjecture. 
Judgment affirmed. 


Epwarp C. Honpees, plaintiff in error, vs. ATLANTIC AND 
GuLF RarLRoaD ComMPANY, defendant in error. 

Under a proper construction of sections 3049, 3369 and 3406 of the Code, 

when considered together, an action cannot be brought in the superior 


court against a railroad company by merely serving the written notice 
and filing the same in the clerk’s office without other pleadings. 


Railroads, Pleadings. Before Judge Harris. Clinch 
Superior Court. October Term, 1873. 


Hodges commenced suit against the Atlantic and Gulf Rail- 
road Company by serving upon its agent at station No. 11, in 
Clinch county, a notice to the effect that on July 5th, 1873, 
the defendant had damaged him by killing one of his oxen, 
and by severely injuring another; that this damage was 
caused by the running of cars on its road; that desiring a 
legal assessment of the damages sustained by him, which he 
alleges to be $100 00, he requires the defendant to be and 
appear at the superior court to be held on the first Monday 
in October next, to show cause, if any exist, why the damage 
shall not be assessed. No process was attached to this paper. 
A copy was served upon the agent heretofore mentioned. 

On demurrer, the proceeding was dismissed, and plaintiff 
excepted. 


J. L. Sweat, for plaintiff in error. 
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No appearance for defendant. 


TrIPPE, Judge. 


It is true, that in Jones vs. The Central Railroad and 
Banking Company, 18 Georgia, 247, it seems to have been 
the opinion of a majority of the court that under the act of 
20th February, 1854, suit against a railroad company must 
have been brought in the form prescribed by that act. That 
decision was made before the passage of the act of 1856. This 
last mentioned act gave all the rights as to suing railroads in 
the county where the damage was done that were given by 
the act of 1854, and further gave the right and prescribed 
how service might be effected in the usual way by issuing 
process and requiring service by the sheriff. Then there were 
the further acts of 1859 and 1869, 1862 and 1863. Under 
all these enactments, as now embodied in sections 3049, 3369 
and 3406 of the Code, it was held, in the Georgia Railroad 
and Banking Company vs. Monroe, 49 Georgia Reports, 373, 
that this notice was not a condition precedent to a suit in 
the superior courts against a railroad, no matter where the 
suit is brought. As by these last two sections an uncondi- 
tional right is given to bring the action in the county where 
the cause of action originated or the injury occurred, and as 
it is therein provided how service may be perfected, we think 
the proper construction to be given them is that the notice 
mentioned in the act of 1854, section 3049, Code, is not only 
dispensed with, but that the action in the superior court, at 
least, should be commenced in the usual form by petition and 
process, and that said notice, without any further pleadings, 
is not sufficient. Such a mode of procedure as this construe- 
tion requires is more consistent with our form of practice and 
the general policy of the law as regards actions. 

If a case occurs, as referred to in 18 Georgia, supra, page 
255, where there is no agent of the road in the county, then, 
if the petition so state, the process may be directed to the 
proper officer of the county wherein the nearest agent has his 
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office, and served on him as contemplated in section 3049. 
There is nothing contrary to law in this: See Dunn et al. vs, 
Dison, 22 Georgia, 572; Dickinson vs. Allison, Ibid., 557, 
The right to perfect service in this way is given by section 
3049, as we construe it in connection with the other two see- 





tions referred to. 

In the Macon and Western Railroad vs. Baber, 42 Geor- 
gia, 300, both the notice and a regular petition and process 
were served, as will appear from the record in the case, though 
it is not so distinctly stated in the report. No point was 
made in that case as to the necessity fur such notice. The 
question made and passed upon was merely as to the suffi- 
ciency of the proof of service of the notice. It was held that 
it was proved. In 28 Georgia, 317, it does not appear that 
there was any notice except by ordinary petition, process and 
service by the sheriff. 

The construction we here give to the Code on this subject 
merely requires in such cases the same official notice to be given 
of suits in the superior courts against railroads which is given 
to all other parties. Wesustain the judgment of the court in 
dismissing the case, but upon a different ground than the one 
on which the judgment was put. 

Judgment affirmed. 





WixuiaM M. Siru ef al., plaintiffs in error, vs. CHARLES 
R. Pate et al., defendants in error. 


1. A B died since the act of 1866, leaving as his heirs-at-law five daugh- 
ers, all of whom were married, and also leaving a widow. Three of 
the daughters and their husbands, as complainants, filed a bill against 
another daughter and her husband, seeking to set aside as fraudulent 
a deed made by the deceased to the defendants during his life, giving 
to them certain lots of land. The bill did not make the widow or the 
other daughters parties. The jury found for the complainants, and de- 
creed that the land should be sold, the proceeds be applied to the sup- 
port of the widow for life, and at her death be distributed among the 
heirs-at-law of the deceased father : 
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Held, that the verdict was illegal. The husbands of the daughters, the 
complainants, had no interest in the land, and if the deed was set 
aside, the rights of the widow and the heirs was fixed by law, and not 
in issue before the jury. 

2. There ought to be a new trial. 

Husband and wife. Equity. Parties. Decree. Before 

Judge Knicur. Milton Superior Court. August Term, 

1873. 


Charles R. Pate and his wife, Emily Pate, Simeon Frazer 
and his wife, . Frazer, and George W. Chambers and his 
wife, Mary Chambers, filed their bill against William M. 
Smith and his wife, Eleanor Smith, making substantially the 
following case : 

Complainants, Emily Pate, Mrs. Frazer and Mary Cham- 
bers are the daughters and heirs-at-law of Archibald Bradford, 
deceased. His widow, Margaret Bradford, and his daughters, 
Martha Ragsdale and Eleanor Smith, are also heirs-at-law of 
said deceased, but have refused to be made parties complain- 
auts to this bill for some reason unknown to complainants. 

Archibald Bradford was eighty-five or ninety years of age, 
and so imbecile in mind and weak and feeble in body as to be 
wholly incapacitated from contracting. Whilst in this condi- 
tion, in the year 1869, the defendants, pretending great love 
and affection for the old man, with a view to possessing them- 
selves of all of his property and of defrauding complainants, 
induced the old man to believe that complainants were his 
enemies. Thus operating upon his imbecile mind, and preju- 
dicing him against the complainants, they importuned him to 
come and live with them under the false promise to take care 
of and support him. By the means aforesaid the defendants 
induced the old man to come and live with them. Having 
thus obtained control of him, by the same false and fraudu- 
lent pretenses, they induced him to convey to the defendants, 
for and in consideration of the natural love and affection 
which he bore to them, and for the sum of $5 00, three lots 
of land in the county of Milton, which was all the property 
he then owned. This deed was executed on March 21st, 
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1870. Soon thereafter said Bradford became sick, and died 
in the following June. Complainants were fraudulently kept 
in ignorance of his critical condition, and were thus deprived 
of the melancholy satisfaction of waiting upon the old man 
in his last illness. 

Complainants waive discovery from each of the defendants, 
and pray that the deed aforesaid may be decreed to be deliv- 
ered up to be canceled ; that the land may be equally divided 
between the heirs-at-law of said Archibald Bradford, de- 
ceased, or that it be sold and the proceeds divided ; and that 
the writ of subpoena may issue. 

The defendants answered, substantially, as follows : 

They positively deny that either by themselves, or through 
others, they ever persuaded or influenced the said Archibald 
Bradford to make or execute a deed to them for the said lots 
of land. They deny using any unfair or fraudulent means to 
induce said A. Bradford to make the deed. Defendants say 
that said Bradford, in the exercise of his own judgment, so 
far as they know or believe, made the proposition to defend- 
ant, that on account of his age, poverty and extreme destitu- 
tion, he had decided to leave his home and go and live with 
some of his children. Defendants suggested to him and ad- 
vised him to go and live with Charles Pate, or Simeon Fra- 
zer, or J. S. Ragsdale, all of whom were his sons-in-law, and 
said Bradford assured these defendants that he could not live 
with either the said Pate, Frazer or Ragsdale. Defendants 
then told him if it were his wish and desire to live with them, 
they would do the best they could for him, but leaving it at 
all times to his own free will. He came to their house to live 
some time about 25th December, 1869, and of his own free 
will proposed to make them a deed to his land, in considera- 
tion that defendants would support and maintain said Brad- 
ford and his wife for their natural lives, and satisfy an execu- 
tion against said Bradford for $100 00, with seven years’ in- 
terest thereon. They told said Bradford they would accept 
his proposition. On the 21st day of March, 1870, said Brad- 
ford did execute and deliver to these defendants his deed for 
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said tract of land. They did not influence him in anywise 
to come and live with them, or to make the deed. He was 
in the possession of his mental faculties and good judgment, 
both at the time he executed the deed to these defendants and 
at the time of his death. Defendants took good care of the 
old man and his wife until his death, and have since taken 
care of the old lady, who is now blind and helpless. They 
intend to do so, so long as she may live. These defendants 
having fully answered, pray to be relieved, etc. 

The jury returned the following verdict: “ We, the jury, 
find and decree that the deed from Archibald Bradford to 
William Smith and Eleanor Smith, to lots of land numbers 
nine hundred and ninety-four, nine hundred and ninety-five, 
and one thousand and twenty-four, in the second district and 
second section of said county, mentioned in said bill, be de- 
livered up, canceled, set aside and annulled, and then said 
land be sold and a reasonable support be furnished to Marga- 
ret Bradford, widow of the deceased, out of the proceeds of 
said sale (or out of the rent of the same) during her lifetime, 
and at her death the remainder of the proceeds. of the sale 
and the rent of said land, be equally divided between the legal 
distributees of Archibald Bradford, after the payment of 
$100-00, principal, with interest, due by Archibald Bradford 
to William Smith.” 

A. motion for a new trial was made upon the ground, 
amongst others, that the aforesaid decretal verdict was con- 
trary to law and equity. ‘The motion was overruled, and the 
defendants excepted. 


Irwin, ANDERSON & IRWIN, for plaintiffs in error. 


No appearance for defendants, 


McCay, Judge. 


1. We should hesitate to interfere with this verdict on the 
ground that there is no evidence to justify setting aside the: 
deed. It may be there is strong evidence in favor of its in- 


tegrity, but there is certainly some evidence to show that it 
VoL. uu. 17. | 
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was unduly obtained. But we think the verdict as it stands 
is illegal. Under the act of 1866 the husbands of these ladies 
had no interest in this land, and a verdict for the complain- 
ants generally is a verdict in favor of the husbands and wives 
jointly. Again, if the deed be set aside the land belongs to 
the estate of the old gentleman. It is to be administered on, 
or go to the heirs-at-law according to the circumstances. The 
rights of the widow are fixed by law. She takes a child’s 
part or her dower, at her option. What was there in the evi- 
dence or the case to justify the application of the proceeds to 
the widow during her life? She was no party to the proceed- 
ings and may not desire to have her rights so disposed of. 
The same may be said of the other daughters who were not 
parties to the bill, as well as of Mrs. Smith. There was no 
prayer in the bill, or any call in the proof for this administra- 
tion and division of the land, nor were there proper parties 
before the court to justify it. 

2. The jury seem to have set aside the deed under an im- 
pression that they could give a better course to the title to 
these lands than either the deed or the law, and this may be 
true in this case, but it is not permitted by law. The verdict 
should have been for the deed or against it, leaving the widow 
as well as the others to their rights. Weare not satisfied that 
the jury would have set aside the deed except on the terms 
stated, and we think there ought to be a new trial. 

Judgment reversed. 


Epwarp Eapy, plaintiff in error, vs. CLARRISSA WINGATE, 
defendant in error. 


To charge upon a point not warranted by the evidence is error. 


New trial. Charge of Court. - Before Judge Srrozer. 
Worth Superior Court. November Term, 1873. 


For the facts of this case, see the decision. 
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W. A. Harris; Warren & ELy, by brief, for plaintiff 


in error. 


Smiru & JoneEs, for defendant. 


WaRNER, Chief Justice. 


The plaintiff brought an action against the defendant on 
an open account for the sum of $260 15. The defendant 
filed a plea of set-off for the sum of $96 34, and also a plea 
of recoupment, in which she alleged the plaintiff had dam- 
aged her $200 00 in consequence of his neglect and failure, to 
properly cultivate her farm and gather the crop thereon dur- 
ing the year 1870. On the trial of the case the jury, after 
hearing the evidence for both parties and the charge of the 
court, returned a verdict in favor of the defendant for the sum 
of $6 55. A motion was made for a new trial on the grounds 
that the verdict was contrary to the weight of the evidence, 
and for error in the charge of the court, which motion was 
refused on condition that the defendant would write off from 
her verdict the said sum of $6 55. Whereupon, the plaintiff 
excepted. The court charged the jury “that if there was a 
contract between plaintiff and defendant by which the plain- 
tiff was to use the horses of defendant for a particular pur- 
pose, then he had no right to use them for any other pur- 
pose, and that if he did, he was liable to pay for the use of 
them.” One of the questions in dispute between the parties, 
was whether the plaintiff was liable to pay the defendant for 
the use of her horses the amount charged by her therefor. 

In looking through the record we fail to discover any evi- 
dence of any contract between the parties in relation to the 
use of the defendant’s horses by the plaintiff for any purpose. 
This charge of the court having been made on an assumed 
state of facts not authorized by the evidence, was error, and 
we reverse the judgment on that ground, which we do the 
more readily because we are not satisfied that the verdict was 
right under the evidence in the case. 

Let the judgment of fhe court below be reversed. 
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Joun P. Wuire, plaintiff in error, vs. THe Srate or 
Georcta et al., for use, ete., defendants in error. 


1. A tax collector who has settled his tax digest with the state and 
county, may use the executions he has issued against delinquent tax- 
payers to reimburse himself by collecting from them their unpaid 
taxes, but he is not entitled to the immunity from judicial interference 
which the law provides for the state, and he can only collect such tax 


as is legally due. 
2. One who comes into this state after the first day of April of any year, 


and has no property here before or at the time, is not liable to pay tax 
to the state or county for that year. 

8. Jf one has duly given in all his taxable property to the tax receiver 
at its proper value, and the tax collector assess a double tax against 
him for other property which the tax-payer does not in fact have, such 


double tax is illegal. 


Taxes. Judicial interference. Execution. Before Judge 
Srrozer. Dougherty Superior Court. April Adjourned 
Term, 1873. 


Two tax executions for the use of R. T. Gilbert, tax col- 
lector, for the years 1868 and 1869 respectively, the first 
being for $71 20, and the second for $63 40, against John 
P. White, were levied upon certain property as belonging to 
defendant. An affidavit of illegality was filed on the grounds 
that defendant was not a citizen of the state of Georgia on 
April Ist, 1868, and that he made return for the year 1869 
of all the property he then owned. The evidence upon the 
issue thus formed presented the following facts : 

The defendant moved from the state of Louisiana to the 
county of Dougherty on May 15th, 1868. He then had 
about $8,000 00 in notes and money. Meeting the tax col- 
lector on the street, he told him that he must return his 
property for taxation, which he accordingly did. Subse- 
quently ascertaining that, under the circumstances aforesaid, 
his property was not liable to taxation for the year 1868, he 
refused to pay. He used his notes and money for the pur- 
chase of a plantation, which he still owns. For the year 
1869, he returned said plantation and paid the tax due there- 
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on. He gave in no notes and money, as he then had none. 
He was taxed as a defaulter for said last year because he 
failed to return said $8,000 00 in notes and cash, which he 
had on hand when the return for the previous year was made. 
The tax collector had settled with the state and county for 
the year 1868, and had paid over the amount now sought to 
be collected from White for that year. He had settled with 
the county also for the tax of the year 1869. 

The defendant reqgested the court to charge the jury as 
follows : 

Ist. “That a citizen is not liable to taxation for the year 
who comes into the state and county after the 15th day of 
‘May of that year, and if the jury believe White did not 
come into the county and state until then, he was not liable to 
tax in 1868.” ‘ 

2d. “That if the jury believe that the two fi. fas. have 
been paid by Gilbert, the tax collector, to the state of Georgia, 
they are proceeding illegally pro tanto, i. e., as to the amount 
due the state, and cannot be enforced, there being no transfer 
to him. That if the tax to the county has been paid by Gil- 
bert, then he could not make use of the fi. fa. in this way to 
collect what was pretended was county tax.” 

The court refused so to charge, and defendant excepted. 

The court charged as follows : 

“ Parties cannot stop a tax fi. fa. except in cases where the 
tax was unauthorized by law, or where it was assessed upon 
property not subject to taxation, and not even in those cases 
without special circumstances showing that the collection of 
the tax would be likely to produce irreparable injury, or 
cause a multiplicity of suits.” 

To which the defendant excepted. 

The jury found for the plaintiffs with twenty-five per cent. 
damages. Error is assigned upon each of the above grounds 


of exception. 


Hines & Hosss, for plaintiff iw error. 


Vason & Davis, for defendants. 
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McCay, Judge. 


1, The immunity from judicial interference allowed by the 
Code, section 3668, is a high prerogative, granted alone to the 
state, and in my judgment of very doubtful constitutionality 
at best. But there is nothing in that section extending it to 
cases of private individuals when there is no pretense of any 
thing due the state. The ground upon which the constitu- 
tionality of this act is defended, is that ¢he state must not be 
delayed in its collections, and that if any money is unjustly 
paid, the legislature will do right by the party paying it. But 
when the tax collector has settled with the state, the state 
necessity for this essentially tyrannical exemption ceases, and 
though the tax collector may use the process it has lost its 
invincibility with the necessity which made it defensible. We 
are strongly inclined to the opinion that the legislature could 
not grant the right insisted on, if in plain terms it were to at- 
tempt it. The constitution gives to every citizen the right of 
appeal to the courts, and though the state itself may not in all 
cases be brought to the bar, we are, as we have said, strongly 
inclined to say, that it cannot confer by any indirection this 
exemption upon others. 

2. Was this tax legal? Clearly under the settled rule in this 
state the day fixed to determine what and who is taxable for 
the current year is the first of April. ‘That is the express 
provision of the Code, section 834. This tax was therefore 
illegal, as the defendant in error was not on the first of April 
a resident of the county nor even of the state. 

3. So, too, we think the next year’s tax—double tax—ille- 
gal. The proof is that the legal tax for that year was given 
in and duly paid. Why should there be any assumption that 
because a tax payer has cash on hand one year that he has it 
also the next. It is but natural that he should invest it, as 
the proof shows was done in tliis case, and the tax on the 
investment duly paid. « 

Judgment reversed. 
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M. M. Parrort, executrix, plaintiff in error, vs. Z. F. W1L- 
SON, defendant in error. 


1. Where a defendant in a criminal case gave a promissory note to the 
solicitor general for the fine imposed on him, and was afterwards par- 
doned by the governor and the fine remitted, and the same was unap- 
propriated in the manner prescribed by law, such pardon and remis- 
sion of the fine discharged the defendant from the payment of the 
note, even if it had been sued and judgment obtained upon it before 
the fine was remitted. 

2. The testimony of the sheriff, which was objected to, was admissible 
for the purpose of showing that the note on which the judgment was 
rendered was the one taken for the fine; and we cannot say that the 
judge, to whom the whole question was submitted, was not authorized 
to hold that the identity was proven. 


Criminal law. Fine. Pardon. Promissory notes. Judg- 
ment. Before Judge UNDERWooD. Gordon Superior Court. 
August Term, 1873. . 


An execution in favor of Josiah R. Parrott against Z. T. 
Wilson, based on a judgment rendered in Gordon superior 
court on April 8th, 1867, for $262 55, principal, with in- 
terest and costs, was levied on certain land as the property of 
the defendant. An affidavit of illegality was interposed on 
the ground that the execution had been “paid and settled in 
full.” The issue thus formed was submitted to the court with- 
out the intervention of a jury. The following facts appeared: 

At the April term, 1866, of Gordon superior court, the de- 
fendant was convicted of the offense of adultery and fornica- 
tion, and sentenced to pay a fine of $250 00 and the costs, 
By consent of the court he was allowed to give a note to the 
solicitor general, Josiah R. Parrott, in settlement of the pen- 
alty. The evidence points to this note as being the basis of 
the aforesaid judgment. This fine had never been disbursed 
by order of court. On August 1st, 1867, the defendant was 
pardoned by the governor and the fine remitted. 

Upon the trial the sheriff of the county, at the time the 
defendant was convicted, was introduced to show the consent 
of the court to the aforesaid settlement, and to prove facts 
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tending to establish the identity of the note then given with 
that upon which the aforesaid judgment was rendered. 
This evidence was objected to by the plaintiff. The court 
nevertheless admitted it, and the plaintiff excepted. 
The court sustained the illegality, and plaintiff excepted. 
Josiah R. Parrott having died pending the litigation, his 
executrix, M. M. Parrott, was made a party in his stead. 
Error is assigned upon each of the aforesaid grounds of 
exception. 


W. H. Dasyey, for plaintiff in error. 


J. A. W. Jounson ; R. J. McCamey, for defendant. 


Trirpe, Judge. 


1. It was held in 1 Kelly, 606, in the matter of J. J. R. 
Flournoy, attorney general, that so far as the public is inter- 
ested in a fine imposed, the executive remission has the effect 
to restore it to the individual fined, although it had been paid 
over to the attorney or solicitor general, and by him to the 
county treasurer, before the executive pardon was granted ; 
and that a fine thus remitted being in the hands of the attor- 
ney general or other officer of court, unappropriated in the 
manner prescribed by law, will be refnded under an order 
of court, by rule against such officer. We think that decision 
governs this case. It is true the ex-sheriff states that there 
were some insolvent costs due him when the fine was imposed 
and the note given. But he does not state how much, or that 
any order was granted appropriating the money to be raised 
from this fine to the payment of such costs, or for any other 
purpose. Ifthe mere fact that a county owed insolvent costs 
would prevent an executive pardon from having effect after 
the money was in the hands of the solicitor general, or a note 
given therefor, there could hardly-be a case in which a pardon 
granted after either of those acts had happened, would be of 
any avail, at least towards the remission of the fine. Had the 
money been collected and appropriated as the law directs, the 
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question would be different—vested rights would have inter- 
vened ; so if one-half or other portion of the fine was by law 
to go to an informer: 2 Bay, 565; 1 Nott & McCord, 26. 
But, as remarked in the case from 1 Kelly, “the money 
raised by the sentence, or rather its equivalent, the promissory 
note received by the attorney general in lieu of the money, 
had never passed from his hands. He is an officer of the 
court. The fund was therefore within reach of the court. 
It could lay its hands upon it and return it to the defendant. 
It had in this summary way the right to determine the ques- 
tions made by the record.” That was a case upon a rule 
against the attorney general to return the note, or rather to 
eredit it, as two defendants had been fined, a joint note given, 
and one of them had been pardoned. Here the question 
arises on an illegality to an execution sued out by the solicitor 
general on the note before the pardon issued. In both cases 
the matter was equally within the power of the court. 

2. The testimony of the sheriff, which was objected to, was 
competent for the purpose of proving that the note on which 
the judgment was founded was the note taken for the fine. 
We cannot say that the judge, to whom the whole question 
was submitted, was not authorized from the evidence to de- 
cide that the identity was sufficiently proven. It was a mat- 
ter of fact to be determined by a jury, and the judge was 
substituted for the jury. 

Judgment affirmed. 





Davip SHarpe ef al., plaintiffs in error, vs. Wright KEN- 
NEDY et al., defendants in error. 


When a bill is filed praying an injunction against the enforcement of a 
judgment at law, and the judge, after a hearing on a rule to show 
cause why a temporary injunction until a final hearing should not be 
granted, refuses the injunction, this court will not interfere to control 
his discretion unless there be an error of law, or unless the right of 

the complainant is, under the facts, plain and manifest. 
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Injunction. Before Judge Kippoo. Terrell county. At 
Chambers. December 29th, 1873. 


David Sharpe and Farnham & Sharpe, composed of Wil- 
liam W. Farnham and James P. Sharpe, filed their fill against 
Wright Kennedy and Charles C. Brown, sheriff, upon the 
following state of facts: 

On the 27th day of January, 1871, complainants became 
security for Leroy Brown on a promissory note, of which the 
following is a copy : 


“$800 00. On or before the 15th day of November next, 
we promise to pay Wright Kennedy, or bearer, eight hundred 
dollars, for value received, January 27th, 1871. 

(Signed) “ Leroy Brown, 
*‘ DAVID SHARPE, sec’y, 
“ FARNHAM & SHARPE. 
“ Interest at two per cent. a month.” 


The memorandum at the foot of the note was put there by 
the principal and payee of said note after complainants had 
signed the same and left the room, without their knowledge 
or consent, and is and was no part of their contract of surety- 
ship. Cotemporaneously with the signing of said note the 
principal, Leroy Brown, in order further to secure the note and 
to indemnify the securities thereon, executed a deed conveying 
to Kennedy in fee simple, several lots in the town of Dawson, 
three of which were known as the “hotel lots.” The note was 
not paid at maturity, and was sued to judgment at the Nov- 
ember term, 1872, of Terrell superior court, upon which a fi. 
fa. was issued against Brown and Farnham & Sharpe, as joint 
principals, returnable to the May term, 1873. The fact that 
complainants were only securities was well known to Kennedy, 
both when the note was signed and when judgment was taken. 
The deed given to the payee was ample security, and he knew 
that complainants relied upon said deed to indemnify them 
against the principal, for althofigh they knew that the legal. 
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title to the “hotel lots” was not in Brown, and never had 
been, the other property conveyed in said deed was more than 
enough to pay off the note even upon a forced sale. Before 
any levy was made under said fi. fa., and in order to protect 
themselves and save further delay, complainants, through the 
agency of James P. Sharpe, on or about the 7th day of April, 
1873, tendered to Wright Kennedy and his attorney, F. M. 
Harper, Esq., in the office of said Harper, in Dawson, the 
full amount of principal, interest and costs due on said fi. fa., 
and at the same time demanded a transfer of the judgment, 
and also demanded the other security in his hands, by giving 
them a deed to the property which their principal had con- 
veyed to Kennedy to secure the payment of said debt. Leroy 
Brown was present, and consented for this deed to be made, 
and it was fully “within the power” of said Kennedy to 
have made the deed as demanded. 

The tender was in good and lawful money of the United 
States, and was enough tg pay off the entire debt. No ob- 
jection was made to the kind of money, the mode of tender, 
or its sufficiency, but Kennedy and his attorney, F. M. Har- 
per, Esq., refused to take the money, saying to James P. 
Sharpe, “You need not count the money ; it will not be ac- 
cepted unless you pay the full amount of interest we claim,” 
or words to that effect, placing their refusal upon the sole 
ground that Kennedy was entitled to more interest than the 
judgment called for, viz: interest at the rate of two per cent. 
per month, as expressed in the memorandum on. the note. 
On the same day, Kennedy, in bad faith toward complainants, 
executed a deed conveying the whole of the property held as 
security back to Brown, in which deed there was no reserva- 
tion whatever, and no recital that it was made for a particu- 
lar purpose. The property thus re-conveyed was then levied 
on as the property of Leroy Brown, and at the same time two 
other lots of land in Terrell county were levied on as the 
property of James P. Sharpe. As soon as this last deed was 
made, and before the property could be sold by the sheriff, 
the wife of Leroy Brown applied for and obtained a “home- 
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stead” in all the land to which her husband held a good 
title, and had “exempted” all his personal property, and thus 
defeated the collection of said judgment out of the principal. 
Between the execution of the deed from Brown to Kennedy 
and the re-conveyance back to Brown, other judgments were 
obtained against him older than that of Kennedy vs. Brown 
and complainants, which, in a contest between judgments, 
might have taken the money to the manifest injury of the 
securities. Leroy Brown has become utterly insolvent, and 
been adjudged a bankrupt within the past four months. 
F. M. Harper, Esq., attorney for Wright Kennedy, is also 
attorney for Leroy Brown in the matter of his bankruptey. 
Kennedy is now proceeding against the property of complain- 
ant Sharpe alone, and has caused to be advertised for sale by 
the sheriff of Terrell county, on the first Tuesday in January, 
1874, two lots of land belonging to him. The bill prays an 
injunction against Wright Kennedy and Charles C. Brown, 
sheriff, restraining them from selling the land of James P. 
Sharpe, and restraining all other proceedings under said fi. fa. 
until the further order of the court. 

The defendant, Wright Kennedy, filed his answer, in sub- 
stance, as follows: Admits the loan of the money as set out 
in the bill, but said he knew nothing of Farnham & Sharpe 
being only securities on said note. Set up that W. W. Farn- 
ham was the officious man in procuring the loan; that it was 
his confidence in Farnham & Sharpe that induced him to 
part with his money, and that Farnham & Sharpe used the 
money and got the benefit of it. Did not know whether the 
memorandum on the note was put there before or after the 
signing of the same, but did know that Mr. Farnham got 
the money and agreed to give respondent that rate of interest. 
Admits taking the deed from Brown, and says that he gave 
Brown a “bond for titles” to re-convey the property on pay- 
ment of the note with interest. Admits the suing of the note 
to judgment, and charges that no defense was made because 
Kennedy, through his attorney, promised complainant Farn- 
ham not to take judgment for more than lawful interest. 
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Admits that the fi. fa. was issued and levied as set out in the 
bill. Knew nothing of the value of the property conveyed 
to him by Brown, nor of the genuineness of Brown’s title, 
but charges that Farnham, as an inducement for them to 
make the loan, told him that Brown’s title was good, and 
that the property was worth far more than the amount of the 
note with interest. Knew nothing of complainants’ rely- 
ing on the deed to indemnify them, but charges the contra- 
ry, as Farnham claimed the most valuable piece of said pro- 
perty as his own, Admits that before any levy was made, 
Mr. Sharpe met him at the office of F. M. Harper, Esq., for 
the purpose of settling this debt. Says that he agreed to 
make the transfer of the judgment as demanded by: said 
Sharpe, Wut that Sharpe also demanded a warrantee deed .to 
the property he held as security, which respondent refused to 
give, having learned that there were executions against Brown 
prior to the date of the deed from Brown to respondent. Re- 
spondent offered to give a “quit claim” deed to the sureties, 
provided his bond for titles was given up, and Brown would 
consent. Denied that any tender was made to him by James 
P. Sharpe. He saw no money, and none was offered to him 
or his attorney, but Sharpe refused to pay except upon 
conditions, with which, as he was advised and _ believed, 
he could not comply. He further says that he told Sharpe 
he was willing to accept the $800 00, with interest from 
the date of the note, at seven per cent., but that Sharpe re- 
fused to agree to that, and left the office. Admitted making 
the deed back to Brown, but says it was not done in bad, 
faith, but for the purpose of having the property levied on 
and sold to satisfy the fi. fa. On the 8th day of April said 
property was levied on and advertised for sale on the first 
Tuesday in May, 1875, and at the same time the same fi. fa. 
was levied on two lots of land belonging to James P. Sharpe. 
On the day of the sale a claim was interposed by W. W. 
Farnham to one-half interest in the “hotel lots” in the town 
of Dawson, which prevented said property from selling, the 
balance of Brown’s property having been set aside as a home- 
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stead for his wife, long before the deed from respondent re- 
conveying the property to him. Sharpe interposed an affidavit 
of illegality to the sale of his property, and thus stayed pro- 
ceedings on said fi. fa. until the May term, 1873, of the 
superior court, when it was dismissed. Pleads the judgment 
of the superior court of Terrell county upon the affidavit of 
illegality and the judgment of this court affirming it, in bar 
of this bill, upon the ground that the questions made are res 
adjudicata. Admits that Brown has filed his petition in 
bankruptcy, and that he, defendant, is trying to collect the 
money due on said fi. fa. out of complainant Sharpe, and 
_ that the property of Sharpe is advertised as set out in the bill. 

Several affidavits were read in support of the bill and one 
imy Support of the answer. They are omitted as the case is 
sufficiently presented by the bill and answer. 

The injunction was refused, and complainants excepted. 


Irwin & GresHaM; Hoye & Srunons, for plaintiffs in 
error. 


F. M. Harper, by Ricuarp H. CLarkeE, for defendants. 


McCay, Judge. 


We are not prepared to say that there is not equity in the 
facts set forth in this bill. Under section 2155 of the Code, if 
the surety tender to the creditor the amount due, and demand 
the evidences of the debt and any securities the creditor may 
have; to be delivered to him, and the creditor fail to comply 
when within his power, this will operate to discharge the se- 
curity. The language of the law is plain and positive. 

As to control and possession of the fi. fa., that goes to the 
security by operation of law on the payment, and if placed by 
the creditor in the hands of the sheriff, we do not think a 
transfer would be necessary. But it was, as we think, the 
duty of the creditor to pass the title of these lands to the se- 
curity, Brown consenting; and did the case stand on the 
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charges in the bill alone we should feel compelled to reverse 
the judgment. 

But the answer contradicts several of the material charges 
in the bill. It replies that the security demanded a warranty 
deed. He had no right to that. The answer also denies the 
tender, and this is supported by Harper’s affidavit. Now we 
do not say that the money must have been counted out and 
offered by an outstre‘ched hand to the creditor. But by the 
answer and by Harper’s affidavit, there was no money offered ; 
there was a proposition to pay on certain terms. A proposi- 
tion to pay and a tender, are by no means the same thing. 
The former may exist without any element of the latter. 

We do not feel that the evidence of a tender is sufficiently 
strong to justify us in reversing the judgment. It is the set- 
tled rule, that on questions of fact the evidence must be 
strongly against the judgment of the judge to authorize this 
court to reverse his judgment in injunction cases. We do not 
think the dismissal of the affidavit of illegality is a bar to a 
proceeding in equity, though it may be one of the facts which 
may operate on the mind of the judge to control his discre- 
tion in refusing the injunction. The putting in of so meagre 
and inconclusive an affidavit when the facts were as well 
known then as now, may have been a mere pretext for delay, 
and taken in connection with the conflict of the evidence, may 
have tended to incline the judge in favor of the plaintiff in 
fi. fa. Wedo not think the want of knowledge on the part 
of Kennedy at the time the money was loaned, as to who was 
the principal, was material. He had the notice at the time of 
the alleged tender, and he acted in this respect at his peril. 

We simply refuse to reverse the judgment denying the in- 
junction. If the facts are with the plaintiff he can so satisfy 
a jury, and if he has paid the money, or it has been collected 
out of him, the jury can decree its return. There is no alle- 
gation of Kennedy’s insolvency, and the only harm that can 
happen is the use of the money, and prima facie, Kennedy 
is entitled to that by the judgment. 

It may, however, be well enough to say that if it should 
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appear that this deed was at the time worthless—that is, if 
the property was as defendant says—all disposed of by a good 
homestead before this alleged tender was made, we do not de- 
cide that even a tender and refusal to make the deed would 
release the security. ‘The deed and bond were in fact only a 
mortgage, and if that was at the time wholly inoperative by 
reason of the homestead, we incline to the opinion that the 
presumption of harm, or the chance that he might be harmed 
by the refusal, would be rebutted, and that the case in 37 
Georgia, referred to in the argument, would be inapplicable. 
We would also say, in conclusion, that if, as defendant’s an- 
swer shows, he was defrauded and misled by the complain- 
ants into accepting a deed from Brown to property that be- 
longed to them, they do not come into a court of equity with 
much grace, and that Kennedy may give them a good deal of 
trouble by a levy on that property even if they be released as 
securities. 

On the whole, we feel constrained to affirm the judgment 
denying the injunction. 

Judgment affirmed. 


JosEpH H. ALLEN, plaintiff in error, vs. THE STATE OF 
GeorGIA, defendant in error. 


1. Under the constitution of 1868 the general assembly has authority to 
provide for the trial of misdemeanors in county courts and other infe- 
rior tribunals, by juries contposed of a less number than twelve jurors. 

. Where the written accusation fails to charge the defendant with being 
‘a vagrant, because he was a professional gambler living in idleness, it 
was error to allow testimony showing such fact. 

. Where a trial was had in the county court, and the writ of certiorari 
sned out thereto, the hearing upon which was had before the judge of the 
superior court at chambers, the bill of exceptions to his judgment need 
not be served upon the solicitor general of the circuit. Service upon 
‘the solicitor of the county court is sufficient. (See report. R.) 


Constitutional law. Jury. Evidence. Criminal law. 
Practice in the Supreme Court. Before Judge Srrozer. 
Dougherty County.. At Chambers. July 16th, 1873. 
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When this case was called a motion was made to dismiss 
the writ of error because the bill of exceptions had never been 
served upon the solicitor general of the Albany circuit. The 
papers disclosed that the trial had been had in the county 
court, and the writ of certiorari sued out thereto. The hear- 
ing upon the certiorari was had before the judge of the supe- 
rior court, at chambers, and it is to his judgment that the bill 
of exceptions was filed. Service was made upon the solicitor 
of the county court. The motion was overruled, the court 
enunciating the principle embraced in the third head-note. 

For the facts, see the decision. 


Henry Moray, for plaintiff in error. 


B. B. Bower, solicitor general, by R. F. Lyon, for the 
state. 


WARNER, Chief Justice. 


The defendant was tried in the county court of Dougherty 


county on a written accusation, for vagrancy, as provided by 
the 31st section of the act of 1872 establishing that court, 
and the amendatory act thereof of 1873, and found guilty. 
The defendant sued out a writ of certiorari to the superior 
court, alleging that errors were committed in the county court 
on the trial of the case. After hearing and considering the 
alleged errors contained in the certiorari, the court overruled 
the same, and the plaintiff in certiorari excepted. 

1, One of the errors complained of is that the defendant, 
on his trial in the county court, was entitled to have been 
tried by a jury of twelve men instead of a jury of five men 
as provided by the 31st section of the act of 1872, and the 
3d section of the amendatory act of 1873. The constitution 
of 1868 does not declare that the right of trial by jury, as 
heretofore used in this state, shall remain inviolate, but the 
constitution of 1868 declares that the right of trial by jury, 
except where it is otherwise provided in this constitution, shall 
remain inviolate, and that the general assembly shall provide 
by law for the selection of upright and intelligent persons.to 

VoL, 11. 18, 
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serve as jurors. The words “except where it is otherwise 
provided in this constitution,” doubtless has reference to that 
clause which authorizes the superior court to render judgment 
without the verdict of a jury in civil eases where no issuable 
plea is filed, and not to the number of persons who should 
compose the jury. If the words “trial by jury as heretofore 
used in this state,” were in the constitution of 1868 there 
would have been some ground for supposing that a common 
law jury of twelve men as heretofore used in this state was 
intended, and no other. But the words “as heretofore used 
in this state” are omitted in the constitution of 1868, and 
by that same constitution it is declared that a jury of seven 
shall be a lawful jury in the district court which was author- 
ized to be organized by it. The right of trial by jury is one 
thing, the number of persons who shall compose the jury is 
another. The fact that the constitution of 1868 recognizes 
seven persons as a lawful jury in the district court clearly dem- 
onstrates that it was not intended that there should be a jury 
of twelve men in all cases. The general assembly, in establish- 
ing the county court of Dougherty county, have provided that 
on the trial of accusations in that court, when demanded by the 
accused, the judge thereof shall have summoned by the sheriff 
a jury of twelve men, who are subject to jury duty in the 
superior court, from which the defendant and the state shall 
alternately strike, until but five jurors remain, who shall 
compose the jury. In our judgment, this act and the amend- 
ment thereof providing for a jury as therein specified, is not 
a violation of the constitution of 1868, so far as the same is 
applicable to trials for misdemeanors in the county courts 
and other inferior tribunals established by law, but we express 
no opinion as to the right of trial by a common law jury of 
twelve men, on an indictment for murder, or in cases of felo- 
ny, under the constitution of 1868. The complaint is not 
that the defendant was not tried by a jury of upright and 
intelligent persons, but the complaint is as to the number of 
the jurors provided by the act for the trial of the accusation 
made against him in the county court. 
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2. The defendant also excepted to the ruling of the court at 
the trial, in allowing a witness for the state to testify, over 
defendant’s objection, that he was a professional gambler, 
there being no allegation in the written accusation to authorize 
it. The 4560th section of the Code recognizes five dis- 
tinct classes of vagrants: First, persons wandering or strolling 
about in idleness, who are able to work, and have no prop- 
erty to support them; second, persons leading an idle, im- 
moral or profligate life, who have no property to support 
them, and who are able to work and who do not work; 
third, persons able to work, having no property to support 
them, and who have not some visible and known means of a 
fair, honest and reputable livelihood; fourth, persons having 
a fixed abode, who have no visible property to support them, 
and who live by stealing, or by trading in, bartering for, or 
buying stolen property ; fifth, all professional gamblers living 
in idleness shall be deemed and considered vagrants, and 
shall be indicted as such. The defendant in this case was not 
charged in the written accusation in the county court with 
being a vagrant because he was a professional gambler living 
in idleness, and therefore it was error in the court in allowing 
the evidence on the trial to prove that fact, for the reason that 
the defendant was not notified by the accusation that the state 
was proceeding against him as a vagrant on that ground, and 
it cannot be presumed that he was prepared at the trial to 
meet that charge. If the state desired to convict him as a 
vagrant under the statute because he was a professional gam- 
bler living in idleness, that fact should have been alleged in 
the written accusation to have authorized the evidence of it 
at the trial. 

Let the judgment of the court below be reversed. 
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GARDNER, Dexter & Company, plaintiffs in error, vs. 
Moore, TrimeLe & Company, defendants in error. 


A mortgage of real estate attested by but one witness is not void, and, 
if a subsequent mortgagee or purchaser buys or takes his mortgage 
with actual notice of a prior mortgage, he takes subject to it, even 
though it have but one witness. 


Mortgage. Before Judge JAMEs Jonnson. Talbot Supe- 
rior Court. September Term, 1873. 


This case arose upon a rule against the sheriff of Talbot 
county, at the instance of Moore, Trimble & Company, re- 
quiring him to show cause why he did not pay over to a mort- 
gage execution in their favor, certain funds then in his hands, 
realized from the sale of the mortgaged property. Amongst 
other causes, the sheriff set up the fact that he had in his 
hands an execution based on a mortgage of older date on the 
same property, in favor of Gardner, Dexter & Company. It 
was replied that the mortgage of Gardner, Dexter & Com- 
pany being on real estate was void, having but one witness. 

Both mortgages were executed by William Ragland. That 
to Moore, Trimble & Company recited that the lands therein 
described were conveyed “with the following reservation and 
exception, that is to say, saving and excepting the interest 
previously conveyed by said Ragland to Jane E. Shaw and 
Gardner, Dexter & Company, by reason of two deeds of mort- 
gage given said Jane E. Shaw to said lots to secure a note 
for $500 00, and to said Gardner, Dexter & Company, to se- 
cure a note to them of $526 92.” 

Jane E. Shaw seems to have taken no part in the contest. 
The court held the mortgage of Gardner, Dexter & Company 
to be invalid on account of its having but one witness, and 
excluded it from participation in the fund according to its 
priority. To which Gardner, Dexter & Company excepted. 


Marion Bernune; M. H. BLanprorp; WILLIs & 
Wits, for plaintiffs in error. 
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E. H. Worritt; J. M. Marruews, for defendants, 


McCay, Judge. 


Section 1954 of the Code does say, “It (a mortgage of real 
estate) must be attested by two witnesses, and it must be re- 
corded,” ete. But sections 1957 and 1959, part of the same 
chapter and the work of the same hand, contemplates that a 
mortgage not duly recorded, “or without due attestation,” 
may be good except as against bona fide purchasers without 
notice or subsequent liens not created by contract. And this 
was undoubtedly the law before the Code. In 17 Georgia, 
295, this court held that a deed with but one witness was not 
void, notwithstanding the acts of 1760 and 1785 had said that 
all conveyances of land “shall” be by deed, attested by two 
witnesses. ‘The word conveyance, in the act of 1760, and the 
word mortgage, in section 1954 of the Code, and perhaps, also, 
the word deed, in section 2690, Code, are to be taken to mean 
“a perfect deed,” one proper to be recorded, and to be con- 
structive notice to all the world when so recorded. The stat- 
ute of frauds only requires contracts relating to land to be in 
writing, and our Code, (Irwin’s,) section 1940, makes the same 
provision. Taking this in connection with the provision as 
to mortgages and deeds, it seems to us that the latter provis- 
ions only mean that a perfect deed—a perfect mortgage—one, 
the record of which conveys constructive notice, must be 
attested in a particular way, and be also recorded, ete. The 
Code is not to be construed as changing the old law, unless the 
change be very apparent, and it would be specially dangerous 
to take the definitions of the Code as absolutely accurate, and 
as excluding the common law definitions, unless it be plainly 
manifest that the intent was to make an exclusive and inelu- 
sive definition. , 

For these reasons we are constrained to reverse the judg- 
ment in this case. Moore, Trimble & Company took their 
mortgage with positive and detailed notice of the mortgage 
of the plaintiffs in error. Indeed, it is specially provided in 
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the mortgage of Moore, Trimble & Company that the interest 
they take is to be subservient to the mortgage of the plaintiffs, 
and much might be said against their right now to repudiate 
that priority of the plaintiff, even if his, the plaintiff’s, mort- 
gage were not good as a technical mortgage. 

Judgment reversed. 


Ropert Jonson, plaintiff in error, vs. FRANK Fox et al., 
defendants in error. 


(McCay, Judge, was providentially prevented from presiding in this case. ] 


1. A ministerial officer is protected in the execution of a process from a 
court of competent jurisdiction, where there is nothing on the face of 
the process or attached thereto, showing that it is illegal or void, or 
that it has been superseded. 

2. In an action against an officer for levying and selling under such a 
process, if the plaintiff rely on the fact that it has been superseded, he 
should not only so state in the declaration but should also charge 
notice of that fact on the officer. 

. Where on a trial in a justice court of the issue made by counter-affi- 
davits against lien executions in favor of laborers, judgments are ren- 
dered for plaintiff, and an appeal is entered or a certiorari sued out, 
the justice bas no authority to grant an order that the executions pro- 
ceed for the purpose of raising money to pay the cost. 

. But as it does not appear from the record whether the sale in this case 
was had under an order to proceed with the original execution or 
under a special order directing a sale, and that the proceeds be applied 
to the payment of cost, the judgment sustaining the demurrer is af- 


firmed. 


Officers. Process. Laborer’s lien. Appeal. Certiorari. 
Before Judge CuisoLm. City Court of Savannah. July 
Term, 1873. 


This case is reported in the opinion. 


A. P. ApAms; Henry B. Tompxtns, for plaintiff in error. 


Rurvus E. Lester, for defendants. 
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TrippE, Judge. 

1. The general rule is that a ministerial officer is protected 
in the execution of process from a court of competent juris- 
diction, when there is nothing on the face of the process 
showing that it is illegal or void, or that it has been super- 
seded: 7 Porter, 67; 5 Hilliard, 440; 7 Metcalf, 257; 1 
Iredell, 473. 

2. The. declaration in this case alleges that the sale by the 
officer was made under an execution, when there had been a 
certiorari sued out on the judgment on which the process 
issued. This was the execution in favor of Robert Williams 
vs. Johnson, the plaintiff in error. There was no allegation 
that the levy of the other execution in favor of John Jivilin, 
from whose judgment an appeal had been entered, was prose- 
euted to a sale of the property, nor that the order of the 
justice covered said execution. Nor is there any allegation 
that either the justice or the constable knew that the certi- 
oravi had been sanetioned. It might well be, and doubtless 
often is, that a certiorari is granted, and no notice thereof 
given to the other party, nor the fact known to any officer for 
a considerable time. By sections 4058 and 4059, Code, ser- 
vice is required to be made of the writ on the party to whom 
it is directed (the justice in this case,) fifteen days, and notice 
thereof to the opposite party ten days, before the sitting of 
the court to which the same may be returnable. This may 
be sixty or ninety days, or more, after the writ is ordered ; 
and as in this case it seems the cost was not paid, the affidavit 
in forma pauperis must have been made, and consequently 
no notice of even an intention to apply for the writ, or that 
there was any such writ given, unless it was given under the 
statute. As stated, this is not alleged. Of course there could 
have been no appeal without notice to the justice. Butas be- 
fore remarked, the allegation is that the sale was made under 
the execution of Williams, in whose ease there was no appeal. 

3. If a plaintiff in an action against the officer for levying 
and selling under such a process, rely on the fact that it has 
been superseded, he should not only so state in his petition, 
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but should also charge notice of that fact on the officer: See 
Whitfield vs. Johnson, 1 Iredell, 473. It is true that where 
an appeal is thus entered, or a certiorari sanctioned and so 
known to the justice, he has no authority to grant an order 
that the execution proceed for the purpose of raising the 
money to pay the cost. And it may further be said, that it 
must be a peculiar case where the justice can issue any order 
merely for the collection of cost, unless it be one where only 
judgment for cost is given. 

4, But we do not take it from the declaration that such an 
order was issued. It certainly is not distinctly so stated. It 
is charged that the object of the constable was to collect the 
cost, and that such intention was known to the justice. This 
he had a right to do, if he proceeded at all—a right to collect 
both principal and interest of the debt and cost. I will fur- 
ther add that it is nowhere stated what disposition was made 
of the proceeds of the sale. The statement that the order 
was granted under the act of 21st February, 1873, shows that 
it could not have been granted merely for the purpose of rais- 
ing money to pay the cost. We take the case simply to be 
this, that a lien execution for an amount under $50 00 was 
in the hands of the constable, and was levied; that a counter- 
affidavit was filed by the defendant. On the hearing of the 
issue formed on this, the judgment was in favor of the plain- 
tiff. The defendant applied for and obtained a writ of certi- 
orari without the payment of costs, or giving bond and secu- 
rity. That no notice of this writ was given to the justice or 
the constable, at least none is alleged, and that within three 
or four days thereafter the justice ordered the execution to 
proceed under the act of February, 1873, and that the con- 
stable sold the property levied on by virtue of the exceution 
and the levy already made. We say, these are the facts we 
gather from the declaration and the amendment. The inten- 
tion of the officer to have the cost paid, as stated in the amend- 
ment, does not make that illegal which was otherwise legal. 
This being so, the dismissal of the suit on demurrer is not error. 

Judgment affirmed, 
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MorGcan Kempe e al, plaintiffs in error, vs. JAMES M, 
LowE, ordinary, for use, ete., defendant in error. 


Where the sole exception is to the decision of the Court sustaining a 
demurrer to a plea, and neither the record nor bill of exceptions sets 
forth suid plea, the judgment will be affirmed. 


Practice in the Supreme Court. Bill of exceptions. Be- 
fore Judge James Jounson. Marion Superior Court. Oc- 
tober Term, 1873. 


For the facts of this case, see the decision. 


B. B. Hinton ; M. H. Buanprorp, by James M. Rus- 


SELL, for plaintiffs in error. 
Henry L. Bennina, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendants on a guardian’s bond. It appears from the record, 
by the sheriff’s return, that one of the defendants was not 
to be found, and the plaintiffs discontinued their suit as to 
that defendant, and thereupon the defendants, as the bill of 
exceptions states, filed their plea in abatement, which is of 
file and of record in said court, and that the plaintiffs de- 
murred to the same, which demurrer was sustained by the 
court, and the defendants excepted. There is no plea in 
abatement contained in the record or attached to or set forth 
in the bill of exceptions. What facts were alleged therein 
we do not know, and have no means of ascertaining, except 
by the general statement of counsel who argued the case, we 
consequently cannot determine whether the court erred in sus- 
taining the demurrer to the plea or not. 

Let the judgment of the court below be affirmed. 
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Isaac G. Mircwe., plaintiff in error, vs. Repecca B. 
Butr e¢ al., defendants in error. 
: ° 

Where a note was given in November, 1862, for Confederate money bor- 
rowed, payable two years after date, and the jury, in adjusting the 
equities between the parties according to the ordinance of 1865, gave 
a verdict rating the value of Confederate money neither at the date of 
the note nor at its maturity, but at a date intermediate between the 
making and the maturity of the same: 

Held, that while the verdict does not fully conform to our views of the 
rights of the plaintiff, yet under the rule that in such cases the jury 
have a wide discretion, this court will not disturb it. 

New trial. Scaling ordinance. Before Judge Horxrys. 


Fulton Superior Court. April Term, 1873. 


Isaac G. Mitchell filed a bill against Rebecca B. Butt and 
Jesse M. Butt, charging that some time previous to the 14th 
of November, 1862, the defendants had purchased of Benja- 
min Rogers the south half of land lot number one hundred 
and thirty-two, containing one hundred and one and one- 
fourth acres, in the fourteenth district of Fulton county ; that 
the defendants had not paid and could not pay one dollar of 
the purchase money ;‘and that on the 14th November, 1862, 
they applied to complainant to make payment for them, and 
said that the land should stand bound to complainant until 
the purchase money was paid; that complainant did make 
payment on that day to said Rogers of the entire amount of 
suid purchase money, to-wit: $900 00, and thereupon Rogers 
made and executed to defendants a fee simple title to said 
Jand, and the defendants made and executed to complainant 
the fullowing instrument in writing : 


“ ATLANTA, GaA., November 14th, 1862. 
“Two years after date, with interest from date, we promise 
to pay I. G. Mitchell the sum of nine hundred dollars 
($900 00) for the south half of land lot No. 132, containing 
101} acres, more or less, lying and being in the 14th district 
of originally Fayette, now Fulton county. 
“ Witness our hands and seals, 
“Resecca B. Burt, [1.s.] 
“Jesse M. Burr, _ [1.s.]” 
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That said note was intended to céver the agreement that 
said land should stand bound for the purchase money, which 
was all paid by complainant, and none by defendants; that 
defendants had recently offered to sell said land in order 
to defeat said agreement, and that they were insolvent. 

The bill prays for an injunction to restrain defendants from 
selling the land, and that a decree might be rendered fixing a 
lien upon the land for the purchase money, and for the sale of 
the land to discharge complainant’s debt, and for subpeena, ete. 

’ At chambers, December 24th, 1869, Honorable J. D. Pope, 

judge of the superior court, granted the injunction prayed for 

in the penalty of $1,000 00. 

The defendants answered that said Jesse M. Butt, in behalf 
of his wife, Rebecca B. Butt, did, on the 14th of November, 
1862, borrow $900 00 of complainant, and pay the same to 
said Rogers, and that the said Rogers, in consideration thereof 
made and executed to the said Rebecca B. Butt, on said day, 
a warranty deed, conveying said land to said Rebecca B. Butt 
in fee simple, and appended a copy of the deed to the answer 
as an exhibit; that thereafter, on the sume day, the defend- 
ants made and executed the written obligation set out in com- 
plainant’s bill, and that the sum of $900 00 was the entire 
amount paid to the said Rogers as the purchase money of said 
land; that the written obligation contains the agreement made 
between complainant and defendants ; that at the time of the 
execution of said written obligation the said Jesse M. Butt 
had no title to said land, and therefore could not bind the 

same; that he received no consideration for the said obliga- 
tion; that the said Rebecca B. was, at that time, and still is, 
married to said Jesse M. Butt, who was still living, and that 
therefore the said written obligation was void, ete. 
On the trial the complainant introduced the written obliga- 
tion of said Rebecca B. and Jesse M. Butt, hereinbefore cop- 
ied. He then read the depositions of Benjamin P. Rogers, as 
follows : 

“‘T was the owner of south half of lot of land number one 

hundred and thirty-two, in originally fourteenth district of 
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Fayette now Fulton county. On the 14th day of Novem- 
ber, 1862, I made a verbal contract with Jesse M. Butt, Jr., 
several days before the deed was made. He said he would 
buy the place, and expected to get the money from Isaac 
Mitchell. We, (witness, Jesse M. Butt, Jr., and I. G. Mitch- 
ell,) came into W. M. Butt’s office, and the deed was made. 
Isaac G. Mitchell paid me the purchase money. My recol- 
lection is that I made the deed to Jesse M. Butt, Jr., and his 
wife. I never received any compensation from Jesse M, 
Butt, Jr. The note hereto attached is the one given to Isaac 
G. Mitchell. I bought the lot of land by the number one 
hundred and thirty-two, and sold it by that number; I am 
not certain that its real number was one hundred and thirty- 
two. I did not know any person in the transaction but Jesse 
M. Butt; I don’t know whether he was acting for himself or 
wife; Jesse M. and Rebecca B. Butt were living together as 
man and wife, and generally recognized as such in the com- 
munity in which they lived at the time these papers were ex- 
ecuted. I don’t remember whether Rebecca B. Butt was 
present or not when the money was paid to me, but the money 
was paid by Isaac G. Mitchell at the same time that the deed 
was made; I was actually present when the papers were made. 
My impression was that Mitchell loaned Butt the money to 
pay for the land, and that the land was to stand bound for it. 
I don’t recollect whether Mrs. Butt was present at any of 
these conversations about the land. That lot of land was 
improved when I sold it ; about twenty acres was cleared, and 
there was a dwelling house, gin house, cotton serew, stable, 
crib, ete. 

“T mean, when I say Mr. Mitchell loaned the money, that 
he furnished the money that paid for the land, and paid it to 
me. It was Confederate money. Butt never handled the 
money at all after I got it, and I don’t know that he ever did 
before.” 

Somplainant introduced his own depositions, as follows : 
“Mr. Butt lived in a little house on an adjoining lot of land, 
and wanted to move on the Campbellton road, to a well im- 
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proved place, to-wit: the one already described by witness 
Rogers. I agreed to pay Mr. Rogers the money if Butt 
wold execute a mortgage lien upon the land to me, and we 
arried out what we considered to be a mortgage lien upon 
the land. I never loaned Butt the money and never placed 
the money in his hands, but when we came to make the pa- 
pers I allowed the deed to be made to Jesse M. Butt, Jr., 
trustee for his wife, taking from the two the annexed note or 
paper, which we considered a mortgage lien. The land was 
to be Rebecca Butt’s, provided they paid me the $900 00 
specified in the note. I do not remember whether Mrs. Butt 
was present when I had the understanding with her husband 
about the giving the mortgage lien or not. There was no 
other mortgage executed between me and Jesse Butt, his wife, 
or either of them. Before the war the land was worth 
$900 00, and now it is worth about $600 00. I understood 
that Jesse M. Butt, Jr., in the transactions in regard to this 
land, was acting for himself and wife. His wife never paid 
me a dollar.” 

By agreement of parties, a copy of the “ Atlanta Constitu- 
tion” was introduced in evidence, showing the value of gold 
in currency, at the date of the trial, to be one hundred and 
seventeen per cent., and also Barber’s table showing the value 
of Confederate money at the date of the contract to be three 
for one, and subsequent value. The complainant closed. The 
defendants introduced no evidence. After argument, the 
court charged the jury as follows : 

“If you should believe from the evidence in this case that 
the defendants purchased from Benjamin Rogers the tract of 
Jand described in complainant’s bill, at the time therein speci- 
fied, and that complainant advanced the purchase money for 
the defendants, and the defendants agreed that said land 
should stand bound to complainant for the money, and de- 
fendants executed and delivered to complainant the instru- 
ment described in complainant’s bill, and said Rogers executed 
and delivered to defendants, or either of them, a deed to said 
land, it would be your duty to find for the complainant ; if 
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you believe otherwise, find for the defendants. » If you find 
for the complainant, look to the value of the consideration of 
the note or instrument described in the bill, at any time, in 
order to ascertain the amount, and look also to the testimony 
and see what the intention of the parties was as to the par- 
ticular currency in which the debt should be paid, and the 
value of such currency at any time, and render a verdict on 
principles of equity. It is not meant by this that you can 
change the contract, but the door is thrown widely open that 
you may see what was the true contract and administer it in 
its purity.” 

The jury found for the plaintiff $120 00, and that the 
amount should be a lien upon the land as the purchase money. 

The complainant moyed for a new trial, on three grounds : 

Ist. Because the verdict of the jury was contrary to evi- 
dence, and manifestly and decidedly against the weight of the 
evidence, and contrary to the principles of equity. 

2d. Because the verdict of the jury was contrary to law. 

3d. Because the verdict of the jury was contrary to the 
charge of the court. 

The motion was overruled, and complainant excepted. 


D. F. & W. R. Haxoyp, for plaintiff in error. 


J. M. Catuoun & Son, for defendants. 


McCay, Judge. 


We would have been better satisfied with the verdict in this 
case had the jury given the plaintiff a larger verdict; but, 
under the rule laid down by this court very shortly after the 
passage of the ordinance of 1865, the jury have a large dis- 
cretion in these cases. This was, in fact, a loan of Confed- 
erate money; the plaintiff parted with no property. Under 
the circumstances, we held when this case was before us at 
a previous term, that he had a lien.on the land for his ad- 
vance; or rather, that the defendants were estopped by their 
deed from saying to the contrary. But when we investigate, 
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as the ordinance of 1865 provides, the real truth of the case, 
in order to get at the true amount of lien, the question is at 
last what was the consideration passing from the plaintiff to 
_the defendants? It appears that the consideration was the ad- 
vance of Confederate money. What its value was at the time, 
or afterwards, or at the maturity of the debt, was a question 
for the jury under the ordinance and under the rule we have 
alluded to, and the judge refusing, as he has, to interfere, we 
(though, as we have said, are not satisfied,) will not do so. 
either. 
Judgment affirmed. 


Aveustrus H. Les, plaintiff in error, vs. Winuiam W. 
CLARK, executor, defendant in error. 


1. The question in this case as to the land having been discharged from 
the lien of the mortgage judgment, on account of the four years’ pos- 
session by a bona jide purchaser, comes within the principle of the 
decision in Akin vs. Freeman, 49 Georgia Reports, 51, even if mort- 
gage judgments are included in the provision of section 3583 of the 
Code. 

2. Whether the witness who was rejected by the court, was or was not 
competent, is an immaterial question in this case, as it does not appear 
from the record that his testimony could have been of any benefit to 
the party offering him. 


Mortgage. Judgment. Statute of limitations. Claim. 
Damages. Immaterial error. Before Judge Hatt. New- 
ton Superior Court. . September Term, 1873. 


William W. Clark, as executor of William D. Conyers, 
deceased, on October 29th, 1868, caused a mortgage execu- 
tion, dated October 3d, 1860, based on a mortgage dated Dec- 
ember 3d, 1859, against Turner Horton, for $3,141 42, prin- 
cipal, and $177 41, interest to September 22d, 1860, (the date 
of the judgment on the foreclosure,) and costs of suit, with a 
credit thereon of $370 00, of date October 27th, 1863, to be 
levied upon the property described therein. A claim thereto 





280 SUPREME COURT OF GEORGIA. 


Lee vs. Clark. 








was filed by Augustus H. Lee. Upon the issue thus formed, 
substantially the following evidence was introduced : 

Ist. The mortgage and execution, with all the entries 
thereon. 

2d. Affidavit of illegality by Turner Horton and Augus- 
tus H. Lee setting up the dormancy of the judgment, and 
their desire to avail themselves of the benefit of the relief 
act of 1868, with the judgment of the court thereon in favor 
of the plaintiff for costs. 

3d. The claim of Augustus H. Lee, with the usual issue 
formed thereon. 

FOR THE CLAIMANT. 

Ist. Deed covering the premises in dispute, from Turner 
Horton to Augustus H. Lee, dated January 11th, 1864. 

2d. The answers of O. L. Prophitt to a set of interroga- 
tories, to the effect that William D. Conyers stated to him, 
about the last of February or first of March, 1863, that he 
was willing to receive Confederate money in payment of the 
mortgage debt ; that he remembered the conversation, for the 
reason that he was interested in having the mortgage debt 
paid off; that his interest was as follows: He bought a tract 
of land from Horton, believing it to be free from all incum- 
brances. Upon his return to Covington in 1863 he was 
about trading the land, when he ascertained that it was em- 
braced in a mortgage to Conyers. He called on Conyers to 
see if he could induce him to release that tract of one hun- 
dred acres, in order that he might sell it. He refused to re- 
lease it, but said that he thought by seeing Horton the matter 
could be arranged in some way. Witness then arranged a 
meeting between Conyers and Horton at Covington. 

That when Conyers returned home from the square where 
he had an interview with Horton, he passed directly in front 
of witness’ office, called to witness, and stated to him that 
Horton had agreed to pay in Confederate money, and he had 
consented to accept it. That this occurred’ about ten o’clock 
in the morning ; that about two or three o’clock in the eve- 
ning of the same day, Conyers came back to his office, and 
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inquired if Horton was in; that witness told him he was not, 
whereupon he said that he had declined taking Confederate 
money for the mortgage. That witness asked him his reasons. 
That he replied that Horton had seemed careless about the 
matter, had kept him waiting two or three hours to receive 
the payment, and that after consideration, he had concluded 
that he would rather have the debt than the Confederate 
money. 

3d. Contract between Turner Horton and claimant, dated 
November 17th, 1870, by which Horton agreed to convey to 
claimant the premises in dispute, in consideration of claim- 
ant’s conveying to him certain lands, and paying $1,500 00 
additional, the trade to go into effect on December 25th next 
thereafter. 

4th, The claimant testified that at the time he made the 
trade Horton told him that a part of the purchase money had 
not been paid, but said nothing about a mortgage; that he 
never knew of any mortgage until the levy was made. That 
he went into possession of the land in 1860, and has held it 
ever since ; that there was still due to Horton $1,500 00 dif- 
ference in the exchange; that six hundred acres of the land 
was worth from $400 to $5 00 per acre, and the other lot 
from $1,400 to $1,500 00; that he never, at any time, offered 
to pay the purchase money to Conyers. 

Claimant offered to prove by Turner Horton that O. 8. 
Prophitt had informed him of the consent of Conyers to re- 
ceive Confederate money in satisfaction of the mortgage execu- 
tion ; that he communicated said information to the claimant, 
and that, in pursuance of said information, he (Horton) had 
tendered to Conyers sufficient Confederate money to discharge 
the mortgage, but he refused to receive it; that he had told 
claimant that as Conyers would receive Confederate money, 
which he was ready to pay, he, claimant, could with safety 
give to him (Horton) a deed to the lands for which he had 
exchanged. That claimant, thereupon, in good faith, executed 
a deed to him for said lands. 

The plaintiff objected to the competency of said witness, on 

VoL. 11, 19. 
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account of Conyers being dead. The objection was sustained, 


and claimant excepted. 

The court charged the jury, amongst other things, as fol- 
lows: “A bona fide purchaser for a valuable consideration, of 
real property, is not protected by a continuous possession there- 
of for four years, against a mortgage execution existing at the 
time of the purchase, whether such purchaser, at the time of 
his purchase, had or had not knowledge of the mortg»ge exe- 
cution.” 

The jury found the property subject, and awarded twelve 
and a half per cent. damages to the plaintiff. The claimant 
moved for a new trial, upon the following grounds, to-wit: 

Ist. Because the court erred in the aforesaid charge. 

2d. Because the court erred in holding Horton to be an in- 
competent witness. 

3d. Beeause the verdict of the jury was contrary to the 
evidence in this, that it allowed the plaintiff damages when 
there was no proof of the claim having been interposed for 
delay. 

The court overruled the motion on condition that the plaintiff 
would remit the damages. To this ruling claimant excepted. 

The plaintiff also excepted to the judgment, in so far as it 
required him to write off the damages. For decision upon 
this point, see succeeding case. 


J.J. Fuoyp, for plaintiff in error. 


CiarkK & Pace; PEEPLEs & HowEL Lt, for defendant. 


TRIPPE, Judge. 


1, The question made in this case, that the land was dis- 
charged from the lien of plaintiff’s judgment, comes within 
and is controlled by the decision in the case of Akin vs. Free- 
man, 49 Georgia Reports, 51. It is not necessary to pass 
upon the point whether mortgage judgments are within the 
provisions of section 3583 of the Code. 

2. Whether the witness, Turner Horton, who was offered 
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by claimant, was or was not competent, is an immaterial ques- 
tion, as it does not appear that the facts proposed to be proved 
by him could have been of any benefit tu the claimant. If 
Dr. Conyers had agreed to take Confederate money for the 
debt, that could not have availed him, unless it appeared that 
he had been induced thereby to part with his security for his 
title. Even if that fact would have given him the equity he 
claims, it was not made to appear that he could prove he had 
on that account surrendered such security. The witness, 
Prophitt, testified that the promise was made the last. day of 
February or first day of March, 1863. Claimant’s deed to 
Zachary bears date January Ist, 1863—just two months pre- 
vious. Horton, the defendant in the judgment, made his 
deed to the land levied on, to claimant, in January, 1864. 
No statement was made to the court below that these discrep- 
ancies between the facts which had been proved and those now 
claimed to be true, would be explained. Nor was any state- 
ment made that it could or would be proved that the claimant 
had, in fact, acted on the alleged promise of Dr. Conyers, 
From the facts which were in proof at the trial, and intro- 
duced by the claimant himself, it does not appear that the 
evidence of Horton could have been of any possible benefit 
to him. If it had been in his power to have explained the 
conflict which would have been apparent between what was 
in proof by himself, and what he proposed to claim under 
additional evidence, which was rejected, or if the rejected 
evidence, if admitted, would have necessarily left a hiatus, 
which he would have been compelled to have filled up to have 
made it pertinent to the issue, as he now insists he could do, 
the court should have been put in possession of the whole 
facts, and the record should show them, so that this court 
could intelligently pass upon them. We cannot send a case 
back upon a presumption that something may exist which 
was not proposed even to be proved, when the record could 
have so easily been made to disclose what is now asserted to 
be the precise and true status of the whole case. 
Judgment affirmed. 
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WituiaM W. CLARK, executor, plaintiff in error, vs. AUGUS- 
tus H. Lek, defendant in error. 


We do not think there was any abuse of the discretion of the court in 
requiring the plaintiff to write off the damages given by the verdict, as 
a condition to avoid the judgment for a new trial. 


New trial. Damages. Claim. Before Judge Hatt. 
Newton Superior Court. September Term, 1873. 


For the facts, see the preceding case. 


CiarK & Pace; Peeptes & Howe t, for plaintiff in 
error. 


J. J. FLoyp, for defendant. 


TripPPE, Judge. 


The claimant interposed his claim in November, 1869. 
One ground on which he relied was that he was a bona fide 
purchaser, and had been in possession of the land more than 
four years before the levy was made. The facts proved show 
that he was in such possession. The decisions of the courts 
from that time to 1873 was that section 3525, Revised Code, 
had never been suspended by any of the acts suspending the 
statutes of limitation, and that, therefore, sucli a possession 
from 1860 to 1864, or from 1864 to 1868, would discharge 
the land from the lien of the judgment. It is true these de- 
cisions were not made in cases of mortgage judgments; but 
whether mortgage judgments are or are not within the pro- 
visions of section 3525, which it is not necessary to pass upon 
in this case, it cannot, under the decisions as they then stood, 
be charged that a claimant, who made the issue that they did 
come within said section, interposed his claim for delay only. 
It was not a matter of vexatious litigation for a suitor to ask 
for a judicial determination of the question. 

- A contrary ruling to Chapman vs. Akin, 39 Georgia, 347, 
was not made until late in June, 1873, when it was held that 
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said section was suspended during the war. This case was 
tried in September, 1873. It does not appear that the deci- 
sion made in June as to this particular point was known to 
the parties at the time of the trial. Indeed, from the fact 
that it appears from the record that the case was made to turn 
upon the point whether mortgage judgments were included in 
said section and controlled by the former decisions, and that 
the charge of the court was confined to this view, it is to be 
presumed that the latter decision had not obtained general 
publicity. If so, and taking into consideration the shortness 
of the time between that decision and the trial of this case, it 
would be hard to say that the claimant was litigating for de- 
lay only. This seems to be the view that the judge who tried 
the case took of the matter when he required the plaintiff in 
execution to write off the damages given by the jury, or di- 
rected that a new trial should be granted. 
Judgment affirmed. 


GeorGE WHITE, plaintiff in error, vs. THE State oF GEor- 
GIA, defendant in error. 


If one enter a house with intent to commit a felony, but the entering is 
through an open door without any breaking, actual or constructive, 
the offense is not burglary, nor under our Code, section 4386, is it a 
sufficient *‘ breaking and entering into,’’ that having entered with in- 
tent to commit a felony he unbolts a door to get out. 


Burglary. Before Judge Porrie. Madison Superior 
Court. September Term, 1873. 


George White was placed on trial for the offense of bur- 
glary, alleged to have been committed on June 25th, 1873, by 
breaking and entering the dwelling house of one George L. 
Rice, with the intent to commit a rape upon the person of 
one Amanda J. Rice, and by having escaped from said house 
by breaking out of the same. The defendant pleaded not 
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guilty. The jury found to the contrary. Whereupon the 
defendant moved for a new trial upon the following, among 
other grounds : 

Because the court erred in charging the jury as follows : 
“ As to what constitutes a breaking, I charge you in this case 
as follows: if you believe from the evidence that the prisoner 
entered the house of Rice without breaking, with the felonious 
intent charged in the indictment, to-wit: the crime of rape 
on Miss Rice, and if you believe from the evidence that he 
left the room of that house by opening a door, which door 
was then bolted, that there has been sufficient proof of break- 
ing and entering, in contemplation of law.” 

The motion was overruled, and defendant excepted. 


W. G. Jounson ; Jonn T. Ospory, for plaintiff in error. 


Ist. Charge of the court as to what constituted “ breaking 
and entering,” was error. By the statute of Georgia, “ bur- 
glary is the breaking and entering into a dwelling house, ete., 
with intent to commit a felony or larceny therein.” The statute 
is so plain and simple that there is no necessity to resort to con- 
struction: R. Code of 1868, see. 4320 ; 33 Ga., 229; 5 Wheat. 
U.S., p. 96; 14 Peters’ U.S., 475. Breaking into cannot 
mean breaking out: Potter’s Dwarris on Statutes, bottom of 
page 245. Breaking and entering cannot be construed break- 
ing or entering: Potter’s Dwarris on Statutes, p. 245, note 35, 
citing United States vs. Ten Cases of Shawls; 2 Paine, 162; 
Potter’s Dwarris on Statutes, pp. 247, 127 ; Section 10 of Vat- 
tel’s Rules, page 143; Section 2 of American Rules, pages 
199, 200; bottom of page 207, note 22, bottom of page 215, 
and page 285; 1 Russell on Crimes, side-page, 828 ; 1 Hale’s 
Pleas of Crown, 554; 1 Bishop’s Cr. Law, (4th ed.,) sec. 327, 
notes 8, 2. 

2d. The statute of 12 Anne, upon which the state relies, 
is not of force in Georgia: See Schley’s Digest and preface 
thereto, in which he says that the statutes enumerated in his 
Digest are the only English statutes of force in Georgia. Aside 
from this, the statute of 12 Anne is no authority in Georgia : 
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See 11 Ga., 500, 4th head-note. The statute of 12 Anne is 
not binding on us as common law, because the meaning of 
burglary is settled by the legislature in Georgia. 2 Bishop’s 
Criminal Law, section 105, (4th edition.) 12 Anne is not 
even declaratory of the common law: See 5th edition of Bish- 
op’s Crim. Law, vol. 2, sec. 100, and last part of that section 
on top of page 102. 


SAMUEL LUMPKIN, solicitor general; J. B. Estes, for the 
State. 

The definition of burglary at common law, and under all 
our statutes, is substantially the same: 2 Black., 4th Book, 
side-page 224; 2 Bish. Cr. Law, (5th ed.,) sees. 80, 90. 

Under the common law prior to the statute of 12 Anne, 
(A. D. 1713,) the law involved in the eourt’s charge had been 
stated to be doubtful, though many of the authorities favor 
the views of Judge Pottle: See 2 Wharton, sec. 1536; 2 East., 
488 ; 3 Greenleaf’s Ev., 76; 1 Russell, 792 ; Bacon’s Abridg., 
Title, Burglary, 133, 134. 

The statute of 12 Anne of force in Georgia—It was of force 
May 14, 1776; not repealed till 7 and 8 George IV., in 1827: 
See 1 Russell, 792. 

Act of 1784 adopted all the common and statute laws of 
England in force in the colony of Georgia on the 14th May, 
1776, not contrary to our constitution, laws and form of gov- 
ernment: Cobb’s Digest, p. 721. See also act of December 
19, 1860, which adopted Code of 1862-3. The constitution 
of 1865 adopted all such laws of foree December 19, 1860. 
Similar provision in the constitution of 1868. This act is 
not in Schley’s Digest, it is true, but that Digest is not infal- 
lible: 23 Ga., 89, 90, 91, 92. The various acts adopting our 
penal Code are not inconsistent with this statute of Anne. 

But suppose this statute not of foree in Georgia. It was 
simply declaratory of the common law—did not change it. 
12 Anne declared the law before construed both ways: 2 
Black., 4th Book, side-page 227; 2 East., 489, 490; Bacon’s 
Abridgment, Title, Burglary, 133, 134; 8 Carr & Payne. 
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See, also, on this point, 2 Bishop’s Criminal Law, (5th edition,) 
sections 86, 99, and which intimates that this statute should be 
respected by our courts as declaratory of the sense of the 
English Parliament, 7. e., their sense of what the law was 
before the statute of Anne, and of which that statute was 
declaratory. 


McCay, Judge. 


There was absolutely no proof of any breaking and enter- 
ing into in this case, and to sustain the conviction the charge 
of the judge must be right. Either breaking out means also 
breaking into, or the statute of Anne, making “entering with 
intent to commit a felony and breaking out, burglary,” is of 
force in this state. Ever since our first Code, {1833,) it has 
been the uniform understanding that we had no crimes in this 
State save such as were defined and punished in the Code. 
The Code of 1833 defined burglary to be the breaking and 
entering into, etc., and this definition has been reiterated in 
each of our Codes, and in each of the many acts we have pass- 
ed modifying and extending the crime of burglary. Had it 
been the legislative will that the statute of Anne should re- 
main of force, or that the words “ breaking and entering into” 
should be subject to the construction insisted on, we think 
the failure to express it in some of the Codes, or in some of the 
acts, of which we have had many, modifying and extending 
the crime of burglary, is inexplicable. We are driven by our 
convictions, therefore, to the conclusion that Judge Pottle 


went too far in holding that the statute of Anne alluded to 


was of force in Georgia, or that the words “breaking and en- 
tering into” may be construed to mean entering into and 
breaking out. That criminal laws must be construed strictly 
is universally admitted. 

Our statute defines burglary. We go to the common law 
to get the meaning of the words used, as, for instance, that 
raising a window or opening a closed door is breaking, and 
that entering does not require that the whole body go in. 
But to say that where the words used are “breaking and en- 
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tering into,” this may mean entering into and breaking out, 
because by the statute of Anne this was also made burglary, 
is pushing the admitted right to go to the common law for the 
meaning of words to an unwarranted extent. It required a 
statute in England to do this; our statute uses the common 
law words as they stood before the statute of Anne, and we 
think they are to be taken to mean what their plain language 


imports. 

We do not go into the evidence, except upon this one point 
of breaking into. We will only say that if the prisoner’s 
confession be simply the reply of the prisoner to the magis- 
_trate, or to his amicus eurie, as to whether he was guilty or 
not, that it ought not to be used against him. If a formal 
plea of guilty may be withdrawn, and a plea of not guilty 
substituted, it would seem to follow that if withdrawn and 
a plea of not guilty put in, the plea of guilty simply goes for 
nothing. The withdrawal of a plea of guilty is a poor privi- 
lege, if, notwithstanding its withdrawal, it may be used in 
evidence under the plea of not guilty. 

Judgment reversed. 


Mary Jounson, plaintiff in error, vs. JoHN QUIN, adminis- 
trator, defendant in error. 


1. A charge unwarranted by the evidence is error. 

2. Where an action is brought on an account for services rendered, a re- 
covery may be had on a special contract where the bill of particulars 
sets out fully the terms. 


Charge of Court. Contracts. Pleading. Evidence. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. Novem- 
ber Term, 1873. 


For the facts of this case, see the decision. 


G. E. Tuomas, for plaintiff in error. 
R. J. Moses, for defendant. 
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Warner, Chief Justice. 


The plaintiff brought her action against the defendant on 
an account for services rendered the defendant’s intestate in 
his lifetime. On the trial of the case the jury, under the 
charge of the court, found a verdict for the defendant. A 
motion was made for a new trial, on the ground of error in 
the charge of the court to the jury, and because the verdict 
was contrary to the weight of the evidence, and for newly 
discovered evidence, which motion was overruled, and the 
plaintiff excepted. 

1. The court charged the jury “that if the services had been 
rendered, and plaintiff had been paid for them, she could not 
recover.” This charge of the court was error, as we find no 
evidence in the record which would authorize it. The court 
also charged the jury “that if plaintiff lived with deceased 
as his mistress, and in that capacity she rendered the services 
for which she was demanding payment, she was not entitled 
to recover.” This charge of the court was error, there being 
no evidence in the record to authorize it. 

2. The court charged the jury “that the plaintiff in this 
action could not recover for a breach of an express contract, 
but on an implied one, to-wit: for the value of the services 
proved to have been rendered.” This action was brought 
under the 3393d section of the Code. The bill of particulars 
annexed to the plaintiff’s declaration sets out the terms of the 
contract, to-wit: that the defendant’s intestate was to pay her 
$40 0U per month for her services as housekeeper, cook, ete., 
from the 12th of May, 1868, to the 29th of August, 1871, 
$1,580 00. According to the construction heretofore given 
to this section of the Code, and the act of 1847, from which 
it is taken, by this court, the plaintiff could have recovered by 
proof of a special contract to pay her $40 00 per month, as 
stated in the bill of particulars: See Code, section 3393, and 
decisions there cited. We are, therefore, of the opinion that 
the court erred in its charge to the jury in relation to this 
point in the case, 

Let the judgment of the court below be reversed. 
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Bryan & Hunter, plaintiffs in error, vs. MAry E, Krxe, 
defendant in error. 






1. To justify the granting of the injunction in this case, it should have 
been made distinctly to appear that the money of the wife was put in 
the firm business without the knowledge or consent of the wife, and as 
this is not even distinctly stated in the bill, the injunction ought, for 
this reason, to have been refused. 

2. There is nothing in any of the facts, as they appear from the bill, an- 

swers and affidavits, to make out a case of constructive notice; nor do 

the statements in the bill, made as they are on information and belief, 
or the affidavits, or any of the circumstances, make such a case of 
notice as justifies the judge, under the positive denials in the answers, 
in granting the injunction and impounding the proceeds of the factory. 
As the defendant King, the husband of complainant, was a resident of 

Pulaski county, and as the property can only be reached by establish- 

ing the trust and the complicity of the other defendants with him in 

the breach of it, the bill was not improperly filed in Pulaski county. 
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Injunction. Jurisdiction. Venue. Husband and wife. 
Separate estate. Notice. Before Judge Harris. Pulaski 
county. At Chambers. October 20th, 1873. 






t 





This case is sufficiently reported in the opinion. 





Jackson, Lawton & BasinGeEr, for plaintiffs in error, 
submitted the following brief: 






I. The demurrer for want of jurisdiction in the court should 

have been sustained : Code, 4132 ; 27 Ga., 353. 
‘Ist. No question of title to land is involved in the contro- 

versy : Smith vs. Bryan, 34 Ga., 53, 61, 62. 

2d. No “substantial relief” is sought against King. The 
amended bill, pretending to pursue him as the agent of plain- 
tiffs in error, did not give jurisdiction to the court: Taylor 
vs. Cloud, 40 Georgia Reports, 288; Ellis vs, Lamar, 44 Jbid., 
9. The bill alleges that Bryan & Hunter, the only defend- 
ants against whom substantial relief is sought, as also Lamar, 
are residents of Chatham county. 

II. The demurrer to the bill for want of equity should 
have been sustained. To make out a case for relief against 
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Bryan & Hunter, the bill should present a clear case as 
against Clifford A. King. This it has failed to do. 

Ist. In the allegations that King received the property as 
her husband, and “her agent,” and placed it in the business 
of Lamar & King, in December, 1870, the bill admits that, 
so far as third persons might be concerned she had given 
him absolute control of it: Wrylly et al. vs. Collins et al., 9 
Ga., 238. 

2d. There is no attempt in the bill to resist this conclusion 
of the law by an averment that King sold the property so re- 
ceived, as her agent, and placed the proceeds of such sales in 
the business of Lamar & King without her consent. The 
pleading will be taken most strongly against the pleader. 
The law presumes that he changed the investment with her 
consent, and if loss has resulted from the new investment, he 
is not liable therefor: Campbell vs. Miller e¢ al., 38 Ga., 304. 

3d. There is no sufficient charge of fraudulent misapplica- 
tion of trust fund to warrant the implication of a trust: R. 
Code, sec. 2290. When fraud is the gravamen of the case, 
such fraud, in the facts which constitute it, should be plainly, 
fully and distinctly set out: 3 Hare., 407, 500, 501; 6 How. 
M. R., 314; Powell vs. Parker et al., 38 Ga., 644, 646; Jones 
vs. Hodges, 14 Ga., 715, 717. Argumentative and inferen- 
tial charges are not sufficient: Battle vs. Stephens, 32 Ga., 
25, 27. 

IIf. But, even assuming that the bill has made out a clear 
ease of liability as against King, it has failed to extend that ~ 
liability to Bryan & Hunter. It has not averred notice to 
them that King had changed the investments of defendant’s 
property without her consent: Connelly vs. Cruger, 40 Ga., 
262. 


Lanier & ANDERSON; C. C. KiBBEk, for defendant. 
McCay, Judge. 


1. This case has its origin and its complications from the 
act of 1866, providing that property coming to the wife dur- 
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ing coverture shall not go to the husband but to her. 
Here seems to have been a handsome estate, distributed by 
agreement among the heirs-at-law to the wife and her hus- 
band jointly, as though ‘under the law it belonged to both. 
It seems to have gone into the hands of the husband without 
any objection by anybody, and to have been used at his dis- 
cretion. It was partly in money and partly in property. 
The wife seems to have joined with her husband in turning 
the realty into cash, and to have consented that the whole 
proceeds should go into her husband’s hands. He put it as 
capital into the partnership business of Lamar & King. The 
money had no ear-marks, and Lamar & King in possession 
of it were large and apparently responsible dealers in rea] 
estate. The world knew nothing of the origin of their re- 
sources, and dealt with them as though the capital in their 
possession was truly theirs. Surely it cannot be contended, 
because the money on which they traded was in fact the 
property of King’s wife, that all the property passing through 
their hands is subject to the wife’s claim. If the money had 
been stolen, this would not be true, much less can such a 
claim be set up when it affirmatively appears that the money 
went into the husband’s hands by the wife’s consent. The 
bill does not admit or plainly deny that it was put into the 
firm business with her consent, though Lamar in his affidavit 
says in terms that it was. Nor is this statement of Lamar’s 
anywhere denied. If a married woman sees fit to permit her 
husband to trade upon her money as his own, she must take 
the consequences. Persons dealing with the husband are not 
bound to do so at their peril. The wife stands in this respect 
like anybody else. As to her property she is sui juris, and 
can deal with it as she pleases, subject only to certain provi- 
sions provided by law for her protection against her husband. 
If her means are in money she may spend it, loan it, trade 
on it, or give it away, as other people may their money. If 
she trusts her husband with it, she does so at her own risk. 
If she gives it to him for one purpose, and he applies it to 
another, she has the same rights as to him, and as to those 
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dealing with, as other people would have trusting him with 
money. He is her debtor or her trustee, as he would be the 
debtor or trustee of others under like circumstances. 

If, then, this money was put into the business of the firm 
by the wife’s consent, she is a creditor only of the firm, and 
has the rights of a creditor. That she is a woman, or the wife 
of one of the partners, does not make a case of trust different 
from what it would be if she were a man, or of no kin to 
either party. It is therefore fundamental in this case that it 
shall appear that she did not freely loan this money to be put 
as capital in this‘business. If she did, it is not a case of trust, 
but one of the relation of debtor and creditor. And however 
her husband may be in her debt she has no claim to the title 
of property passing through the hands of the firm, even though 
it be bought with the money she loaned. Nor would she 
have such claim though the purchaser knew that she fur- 
nished the means on which the firm was optrating. It does 
not appear by the bill what is the truth as to this matter. 
She seems to have freely consented to her husband having 
her money. What he was to do with it she does not say. 
Lamar says it was there by her consent, and that she was to 
get a reward of some kind for the use of it. What, he does 
not say. We think the bill is not sufficiently definite on this 
vital point to justify the injunction. 

2. Assuming, however, that this money went into her hus- 
band’s hands to be used as her agent and for her benefit, and 
that its application to the business of the firm was a misuser 
and a breach of trust, the question arises, what evidence 
is there that this property was bought by the firm with her 
money, and if so, what notice did Bryan & Hunter have of 
this fact? By the statements of the bill most of the money 
went into the husband’s hands late in 1870 and 1871. At 
the time this property was bought, February, 1872, and Jan- 
uary, 1873, the firm had been dealing in real estate, buying 
and selling, for from one to two years; and when Byran & 
Hunter lent their credit and took the deeds and gave the 
bonds, the firm had, in the course of the business, become 
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indebted to various other persons to the amount of about 
$24,000 00. Is it at all apparent that this property was 
bought with her money? Is it not on the contrary, very 
plain that the debts due to G. B. Lamar, to Bishop Persico and 
to Baldwin, part of the price of this property, were paid, not 
out of her money but out of the proceeds of Bryan & Hun- 
ter’s drafts. Nor is it at all apparent that the balance of the 
consideration paid by the firm for these very lands and fac- 
tory, was not the proceeds of the debt due to N. A. Hardee 
& Sons and to Bryan & Hunter, for their previous advance- 
ments. Even a prima facie case is not made out by show- 
ing that early in 1870 the firm got her money. These lands 
were bought in January, 1873. What losses the firm met 
with before this, what expenditure of its means had occurred, 
does not appear. It is, however, a-significant fact that at the 
time the defendants took the deeds and gave the defeasance 
bonds, the firm was in debt to other persons than Mrs. King, 
$24,000 00. What right have we to say that Mrs. King’s 
money bought this property rather than the money of their 
other creditors? The bill does not say in terms that her 
money bought it. The statement is that her money having 
gone into the business, it was, after passing throngh other 
enterprises, at last invested in these lots and this factory. 
As we have seen, however, this is plainly not so, as to La- 
mar’s, Persico’s and Baldwin’s debts, nor is it at all plain that 
it is true of the remainder of the purchase money. The in- 
ference is just as fair that Mrs. King’s money was lost as it is 
that Hardee & Sons’ money and the $8,000 00 due Bryan & 
Hunter was. Clearly Mrs. King would have no right to fol- 
Jow this property on the ground that King & Lamar are her 
debtors. ‘To make out her case it must appear that her money, 


specifically, was perverted from its proper use by her agent and 


invested thus. But at last, even if this property, or a portion 
of it, was in fact bought with Mrs, King’s money improperly 
appropriated by her husband, her right to follow it is still 
dependent upon notice to Bryan & Hunter of this perversion. 
What is the evidence of this notice ? 
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1st. The bill so charges. But a reading of the whole bill 
shows that she makes this charge only on information and 
belief. A charge so made is not sufficient to justify an in- 
junction, if it be expressly denied in the answer. The other 
facts from which notice is claimed to be made out, are: 

2d. That it was notorious in Savannah that Mrs. King in- 
herited a handsome fortune from her father, and that King, 
her husband, was in 1870 an applicant to be declared a bank- 
rupt. 

3d. It is contended that the paper recorded in the record of 
deeds of the division, or partial division, of her father’s estate, 
is constructive notice. 

Ath. It is claimed that the act of Bryan & Hunter in 
taking the deeds and giving the bonds, and especially in can- 
celing the bonds, in which papers the wives of both King 
and Lamar were joined, indicated that Mrs. King was sup- 
posed to have some interest in these lands. 

5th. King’s statement, by affidavit, that just before the 
bonds were canceled, he informed Bryan that he had received 
a large sum from his wife’s estate, and his further statement 
that he agreed to secure his wife’s signature to prevent com- 
plications. 

It seems to us that as evidence of notice to Bryan & Hunt- 
er that these lots and factory were the product of the misap- 
plication by King of his wife’s funds, entrusted to him as 
agent, each and all of these facts are but of trifling moment. 
Bryan & Hunter expressly deny notice in the answer, though 
they acknowledge they knew Mrs, King was the daughter of 
Mr. N. A. Hardee. 

Is every man in Savannah to be charged with notice, not 
only that Mrs. King got a handsome estate on the death of 
her father, but that her husband was insolvent and was deal- 
ing on her funds. It seems to us that this is absurd. In so 
large a city as Savannah, it would be outrageous to make any 
assumption of notice from such facts as these. The copy of 
the division is not, in our judgment, constructive notice ; so 
far as it passes title to the lands of Mr. Hardee, it is notice 
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of the title. But that it all; it is constructive notice of that 
but of nothing else. No man is expected to go to the record 
except to see as to the property he is dealing with. If the 
title is on record he is charged with notice, because he has no 
right to deal concerning the land without inquiry. 

But there is no law charging a man with constructive notice 
that a woman has a separate estate because there is a deed on 
record conveying such an estate to her, except so far as to 
make him deal at bis peril with the property described in the 
deed. The taking of a deed from the partners and their wives 
and giving a bond of defeasance, and the subsequent cancel- 
lation of that bond, was nothing but what the act of 1871 re- 
quires when the parties take that method of securing a debt. 
The statute requires the deed to be signed by the wife, though 
she may have no separate estate or interest in it. The can- 
cellation of the bond, as it was made to the husbands and 
wives by the signature of both, has, as we think, no signifi- 
cance as notice of any interest of Mrs. King. There is no 
pretense that Mrs. Lamar had any interest. Nor does the 
affidavit of King prove anything more than that after Bryan 
& Hunter’s money had been got and paid out and the deeds 
been made, and he and Lamar had failed to pay, he told 
Bryan that he had received a large sum from his wife’s es- 
tate. Suppose he had, was that any notice to them that he 
had invested it in these lands, or could that relate back so as 
to charge Bryan & Hunter with notice at the time their money 
was advanced? It seems to us that these general facts are 
nothing to rebut the positive answers of Bryan & Hunter, 
coupled with the great and admitted facts that at the time the 
deeds were made Lamar & King owed to other persons a suf- 
ficient amount to account for all their dealings without any 
resort to a suspicion that King was abusing his wife’s confi- 
dence by the use of her money, and that a large portion of 
the money advanced by Bryan & Hunter went to pay the 
debts due for this very property. 

We feel sorry for the fate of this lady’s fortune; but it is 
unjust to parties dealing in good faith with this firm to-charge: 

Vou, Li. 20, 
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them with notice of Mr. King’s misuse of his relations to her 
on such slight grounds as this record presents. No harm can 
come from dissolving this injunction. The pending bill is dis 
pendens, and any purchaser of property fully described in the 
bill is charged with constructive notice of her claim. The 
remedy of injunction isa harsh one. The impounding of the 
proceeds of the factory, in effect, stops its operation, for no 
one will run it under such a limitation of its use. 

3. Upon the question of jurisdiction we think the court 
was right. It is a sine qua non in this case to establish the 
trust in King. He is a necessary party to that issue. The 
defendants are liable, if at all, only on the ground that they 
are in complicity with him in his abuse of his wife’s trust to 
him as her agent. ‘The fact of his insolvency does not, in our 
judgment, alter the case. Legally, his interest is the same, 
and he is a substantial party, and a substantial deeree may be 
had against him, in the sense of the law. He is not a mere 
agent, like a sheriff executing a process, but a real party. 
Judgment reversed. 


Wixcox, Ginss & Company, plaintiffs in error, vs. Joun A. 
Howarbp e¢ al., defendants in error. 


Where an action was brought on notes given for guano sold, and the de- 
fense set up was that the article was worthless and not reasonably 
suited to the use intended, upon which point the evidence was con- 
flicting, and it appeared that at the time of the sale plaintiffs’ agent 
delivered to defendants a jar containing some of said guano, telling 
them to keep it until the crop matured, and if dissatisfied they might 
select any chemist in the United States to analyze the sample, and if 

it did not come up to plaintiffs’ published analysis they need not pay 
for the same, but the jar was lost and its contents never were analyzed: 

Held, that it was error in the court to refuse to charge the jury ‘‘ that to 
entitle the defeidants to a verdict in their favor they must show clearly 

that their bad crop resulted from the worthlessness of the guano.”’ 


Sales. Warranty. Charge of Court. Newtrial. Before 
Judge Hitt. Houston Superior Court. May Term, 1873. 
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This case was tried before Judge CoLE at the December 
adjourned term, 1872, of Houston superior court. The mo- 
tion for a new trial was heard before Judge HIL1, the suc- 
cessor of Judge CoLE, at the May term, 1873. 


For the facts of this case, see the decision. 
Duncan & MILLER, for plaintiffs in error. 
WarrEN & Grice, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendants on two promissory notes. The defendants pleaded 
that the notes were given to the plaintiffs for guano which 
was worthless and not reasonably suited to the use intended. 
On the trial there was conflicting evidence as to the qualities 
of the guano as a fertilizer, and also evidence as to the un- 


favorable season for the use of fertilizers that year, and as to 
the bad cultivation of defendants’ crop. The jury, under 
the charge of the court, found a verdict for the defendants. 
A motion was made for a new trial, on the several grounds 
stated therein, which was overruled by the court, and the 
plaintiffs excepted. The plaintiffs requested the court to 
charge the jury, in writing, that to entitle the defendants to a 
verdict in their favor they must show clearly that their bad 
crop resulted from the worthlessness of the guano. The re- 
fusal of the court to give this request in charge to the jury, 
with others, is one of the errors complained of in the motion 
for a new trial. It appears from the evidence in the record 
that plaintiffs’ agent, when defendants purchased the guano, 
from him, gave to them a portion of it in a jar, told them to 
preserve it until the crop of 1871 matured, and if they were 
dissatisfied with the guano they might select any chemist in 
the United States and have it analyzed, and if the sample did 
not come up to the plaintiffs’ published analysis of his guano 
defendants need not pay for the same. The defendants ad- 
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mit receiving the jar of guano from plaintiffs’ agent, but by 
some means it was lost, and its contents were not analyzed. 
The plaintiffs’ published analysis of their guano does not ap- 
pear to have been offered in evidence at the trial. 

On the trial of cases like the one now before us the object 
of the courts should be to protect the rights of the fair and 
honest vendor of fertilizers on the one hand, and to protect 
the planter on the other, against the fraudulent sale of a spu- 
rious, worthless, article. In view of the evidence contained 
in this record we are of the opinion that the plaintiffs’ third 
request, “that to entitle the defendants to a verdict in their 
favor they must show clearly that their bad crop resulted 
from the worthlessness of the guano,” should have been given 
in charge by the court to the jury, and that it was error in 


















refusing to do so. 
Let the judgment of the court below be reversed. 






JosEPH Porter, plaintiff in error, vs. THE STATE OF GEoR- 
GIA, defendant in error. 





On the trial of an indictment for gaming it was in proof that the parties 
played for checks or ‘‘ chips,’ which represented certain sums, which 
chips, when presented, were redeemed by the dealer at the price they 


represented : 
Held, that this was playing for a thing of value, and the conviction was 


right. 


















Criminal law. Gaming. Before Judge Horxtys. Fulton 
Superior Court. April Term, 1873. 





Porter was placed on trial for the offense of gaming. He 
pleaded not guilty. The evidence showed that at the time 
charged in the indictment. the defendant engaged in a game of 
“ten cent faro.” That he had four or five “checks or chips” 
which he placed on a card as a bet; that these checks each 
represented ten cents, and would be redeemed by the dealer at 
that price when presented. 
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There was no testimony showing that the defendant paid 
any money for said checks. 

The jury returned a verdict of guilty. The defendant 
moved for a new trial, because the verdict was contrary to the 
evidence. The motion was overruled, and defendant ex- 


cepted. 
A. B. CuLBerson, for plaintiff in error. 


JOHN T. GLENN, solicitor general, for the state. 


McCay, Judge. 


The statute makes gaming to consist of playing, ete., “for 
money or other thing of value’ Why are not “checks,” 
“chips,” and things of this character, just as much things of 
value as bank notes? They are both of them only the rep- 
resentatives of value. If a check is good when presented to 
the banker or dealer for twenty-five cents or one dollar, ac- 
cording to its stipulated value, we are unable to sce how it 
fails to come within the statute any more than if the keeper 
of the bank had written his formal promise to pay, or the bet 
had been for as much money as the check or chip represents. 
In fact, that is the truth of the case. The bet is really for 
money, and the check is merely to aid in keeping the account 
as well as for convenience. 

We suspect this case is only brought here for delay and 
not really to test the legality of the conviction, and we are 
sorry we are not able to add to the penalty fixed by the judge 
for this trifling with the public tribunals. 

Judgment affirmed, 


Peter Hines, plaintiff in error, vs. Toe State or Geor- 
GIA, defendant in error. 


The evidence for the state not being sufficient to authorize a conviction, 
the verdict will be set aside and a new trial ordered. 
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Criminal law. New trial. Before Judge Srrozer. Dough- 
erty Superior Court. April Term, 1873. 

Peter Hines was placed on trial for the offense of larceny 
from the person, alleged to have been committed on March 
26th, 1870. The defendant pleaded not guilty. The evi- 
dence for the state presented the following state of facts: 

About the time charged in the indictment one Ben Randall 
attended an auction at Cooper’s store, in the town of Albany. 
He had in his pocket-book a fifty dollar bill, a five dollar bill 
and a ten cent piece in silver. He loaned to George Barber 
the five dollar bill. Wishing to pay fora pair of pants which 
he had purchased, he handed the fifty dollar bill to Mr. 
Cooper, who returned the change, after deducting $2 00, the 
price of the pants. Randall put the change in his pocket- 
book, and placed said book in his right hand pants’ pocket. 
He was standing by the counter. Defendant was sitting ona 
stool directly against Randall when the money was changed, 
and saw the entire transaction. About five minutes after this, 
Randall looked for his pocket-book and it was gone. Defend- 
ant had just left. As soon as the money was missed, Mr. 
Cooper had the doors closed, and permitted no one to leave 
until he had been searched. Mr. Cooper searched the white 
people and Randall the black. Neither the book nor money 
could be found. About twenty persons, mostly colored, were 
present when the pocket-book was lost. Randall can tell bills 
from $1 00 up to $5 00, but beyond that he is unable to dis- 
tinguish one from another. Mr. Cooper testified that it was 
a fifty dollar bill he changed for him. 

The evidence for the defense is omitted as unnecessary to 
an understanding of the decision. 

The jury found the defendant guilty. A motion was made 
for a new trial, because the verdict was contrary to the evi- 
dence. The motion was overruled and defendant excepted. 


Hines & Hosss, for plaintiff in error. 


B. B. Bower, solicitor general, for the state. 
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Warner, Chief Justice. 


The defendant was indicted for the offense of “larceny from 
the person,” and charged with taking from one Randall $48 10, 
With intent to steal the same. On the trial, the jury found 
the defendant guilty. A motion was made for a new trial, on 
the grounds that the verdict was contrary to law, contrary to 
the evidence, and without evidence; which motion was over- 
ruled, and the defendant excepted. In looking through the 
evidence on the part of the state, it is not sufficient, in our 
judgment, to authorize a conviction of the defendant, under 
the law, for the offense alleged in the indictment, and it was 
error in overruling the motion for a new trial. 

Let the judgment of the court below be reversed. 


Tuomas Warr, plaintiff in error, vs. THe STATE OF GEOR- 
Gia, defendant in error. 


1. Where on the trial of A for murder, it was in proof that A and B 
came to where the deceased was at work, and that the killing took 
place after an altercation in which A and B joined: 

Held, that it was not error in the court to permit the state to prove that 
B had, in A’s presence, not long before the killing, inquired of the 
witness if the deceased was at work at the place he was killed, es- 
pecially as the further proof was that A then said he would give the 
deceased a lick if he said what he heard he had said. 

. It is not error in the judge, on the trial of a case of murder, after fully 
charging the jury as to the law applicable to the facts as they appear in 
the proof, to fail to charge the jury that section of the Code which 
provides that all other cases standing on the same footing of reason 
and justice shall be justifiable homicide. 

. As the defendant is clearly guilty of murder, if the principal witness 
for the state is to be believed, and as the prisoner's own confession 
makes very nearly, if not quite the same offense, we cannot say the 
verdict is illegal. 

4, When the jury in a murder case, without any suggestion from the 
judge to mislead them in their verdict of guilty, reeommend the prison- 
er to the mercy of the court, the verdict is not for this reason illegal, 
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the verdict not being founded solely on circumstantial evidence, and 
the court will not hear the affidavits of jurymen that they misunder- 
stood the effect of their verdict. 


Criminal law. Evidenee. Charge of Court. Jury. Ver- 
dict. Recommendation to mercy. Before Judge Hopkins. 
DeKalb Superior Court. September Term, 1873. 


Wair was placed on trial for the offense of murder, alleged 
to have been committed upon the person of Lidwell B. Wo- 
mack, on November 14th, 1872. The defendant pleaded not 
guilty. 

The facts present substantially the following case : 

One Frank Robinson, who was jointly indicted with the 
defendant, had had a law suit with the deceased, upon the 
trial of which the defendant was his principal witness, and 
testified directly contrary to the evidence of the deceased, and 
caused him to be unsuccessful in the litigation. This pro- 
duced considerable feeling between deceased upon the one 
part and defendant and Robinson upon the other. The case 
made by the prosecution rested mainly upon the evidence of 
a colored man by the name of Harrison Marable, and the 
confessions of the defendant made to John Baxter, the sheriff 
of DeKalb county, about one week after the homicide. The 
former testified in substance as follows : 

Deceased and witness were at work together in a ditch on 
the land of the former when the defendant and Frank Robinson 
came up. It was about three o’clock, Pp. M. They came 
down the ditch from Robinson’s house ; had guns with them, 
They spoke to deceased in a friendly manner. Robinson 
said that he was going to make a good wood pasture, and 
wanted the deceased to allow his cattle to stay in the field. 
Deceased replied that it was all right. Something was then 
said about the ditch. Robinson asked deceased who swore a 
d—d lie about the ditch? Deceased replied that he did not 
say that any one had sworn a d—d lie, but that he (Robinson) 
swore contrary to his (deceased’s) testimony. About that 
time defendant turned and wanted to whip deceased. De- 
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ceased jumped back and defendant followed him. Robinson 
then said that he was going to kill a G—d d—d s—n of a 
b—h. They halloed, and Mr. David Dees (also jointly in- 
dicted with the defendant,) came up. Deceased got out of 
the ditch and commenced walking towards his house. Dees 
told him to stop for a few words. Robinson then threw his 
coat off and Dees asked if he would cut it out or fight it out. 
Deceased replied that he did not take his knife to fight with. 
Dees asked him who swore a d—d lie. Deceased replied that 
nobody swore a d—d lie. “ Dees made at him.” Deceased 
walked off, and got over the fence, going home. Robinson 
said : “ Follow after him, kill the d—d s—n of a b—h.” He 
spoke to defendant, who laid down his gun and went after the 
deceased. He cut deceased before the latter thought of shoot- 
ing him; he caught him on the other side of the fence, and 
cut him in the back and sides. Deceased then fell to the 
ground and shot defendant. “ Defendant then let in to cut 
him until he killed him.” Deceased arose, walked a few 
steps, and fell dead. Robinson took defendant home; he 
walked as straight as witness. Did not swear upon the com- 
mitting trial, and has not stated to any one that witness was 
in the ditch at the time of the fight and could not see it ; he 
followed right after deceased, and had reached the top of the 
fence at the time of the fight. Did not swear upon the com- 
mitting trial and has not stated to any one that the defendant 
was on top of the fence at the time deceased fired. 

John Baxter, sheriff, testified, substantially, as follows: Ar- 
rested defendant; had a conversation with him about one 
week after the homicide ; he stated that the difficulty origin- 
ated from a law suit between Robinson and deceased ; that 
he and Dees were witnesses for Robinson; that Robinson 
wanted him (defendant) to go with him and see deceased in 
reference to allowing some cattle to remain a few days in a 
field of his; that he replied to Robinson that he would not 
go unless he promised not to name the ditch (the subject of 
the law suit ;) that Robinson thus promised, and defendant 
consented to go; that they talked with deceased in reference 
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to the pasture, and agreed upon that subject ; that nothing 
was said out of the way ; that defendant then told deceased 
that he supposed that he said that Robinson and he (defend- 
ant) swore damned lies about the ditches ; that deceased re- 
plied that he did not say so, and Squire Tilly would certify 
to the same; that defendant then said that he would die be- 
fore he would take that lie; that defendant said no more 
until deceased started off, when he followed him up to the 
fence ; that deceased got over the fence and defendant on top 
of it; that they were talking to each other all this time, but 
defendant failed to state what about ; that deceased went eight 
or ten steps beyond the fence, then turned and came within 
four or five steps of defendant with his hand behind him, 
drew his pistol and shot him; that defendant then said: 
“You have killed me, and I will kill you if I can ;” that 
defendant made at him, cut him a time or two, and threw 
him on the ground; that while he had hold of him deceased 
snapped his pistol once or twice, but did not know which way 
it was pointed; that when defendant threw him on the ground 
the pistol flew out of his hand and a bottle out of his pocket ; 
that deceased begged him not to kill him, and he let him up; 
that deceased started off, cursing him ; that defendant caught 
him again, threw him on the ground, and cut him a few times 
more; that deceased got up, walked a few steps, and fell dead. 
The pistol used by deceased was a small five shooter; one 
chamber was discharged, and the caps on two other chambers 
were indented as if they had been snapped. The defendant 
was badly wounded; the bullet entered just below the right 
nipple ; he remained at his house about six weeks ; was then 
brought to the jail in a spring wagon; he escaped since the 
last term of the court; he bored out of jail with an auger ; 
he was recaptured in Milton county; the family of defend- 
ant live in DeKalb, not far ‘from the Milton county line. 
James Reeves testified to being present at a corn-shucking 
about one week before the killing, at which deceased, Robin- 
son, Dees and defendant, were also present ; that a difficulty 
was then imminent; that it was prevented by the crowd 
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present; that witness asked defendant not to have a fuss; that 
he replied he would not, but that if deceased had said what he 
had heard, he would knock him down—he intended to have 
satisfaction. 

Robert Ellis testified, in substance, as follows: Saw defend- 
ant and Robinson together on the day of the homicide. De- 
fendant said that if deceased told him he had sworn a d—d 
lie, he would give him a lick that it would take him some 
time to get over. This occurred about ten o’clock in the 
morning. They were going hunting; had guns with them. 
While defendant was there, Robinson asked if deceased was 
at work on his place. Witness replied that he did not know. 

This question of Robinson and the answer of the witness 
were objected to by the counsel for defendant, on the ground 
that no concert of action had been shown between defendant 
and Robinson. The objection was overruled, and defendant 
excepted, 

Defendant then made the statement about giving deceased 
a lick, ete. 

Some additional testimony was introduced for the prosecu- 
tion, not considered material. 

Dyer Copeland, the brother-in-law of defendant, and also 
of Dees, John Chestnut, Robert Wilkinson, Samuel S. Har- 
man and James Pierce, a brother-in-law of defendant, all tes- 
tified that Harrison Marable, on the evening of the homicide, 
stated that at the time the shot was fired by deceased, he (Mar- 
able,) was in the ditch and defendant on top of the fence ; 
that, consequently, he could only see defendant from his waist 
up; that he could not see defendant and deceased at all when 
they were fighting. 

John W. F. Tilley and William J. Donaldson, justices of 
the peace, testified that upon the committing trial of Robin- 
son, which was before them, they had great difficulty in ob- 
taining a consistent statement from the witness, Harrison 
Marable; that he was confused; that his evidence, on the 
whole, was in accordance with his statements made to the 
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above mentioned witnesses in reference to the location of the 
various parties. 

William J. Donaldson further testified that he was at a corn- 
shucking a short time before the difficulty, some two or three 
weeks before; that deceased and defendant. were both there ; 
that he was compelled to command the peace ; that defendant 
was talking, not directly to deceased, but about him, and wit- 
ness thought it likely the peace was about to be broken; that 
from the language used by defendant, he thought he was mad ; 
that Robinson and Dees were at the corn-shucking, but does 
not remember where they were when he commanded the 
peace. 

Mrs. Scinthia Norris, the aunt of the defendant, and her 
husband, James Norris, testified, that Harrison Marable, on 
Christmas eve after the killing, made the same statements to 
them as to the location of the various parties at the time of 
the homicide, as already stated by the other witnesses for the 
defense. 

Robinson testified to facts which would have gone far to- 
wards the justification of the defendant. His evidence was 
unsupported by any other witness. 

It was shown that deceased was cut in seventeen different 
places, six of which wounds would have proved fatal; that 
the defendant was shot some three inches below the right nip- 
ple and about four and a half inches from the centre of the 
breast, the ball taking an upward and outward direction to- 
wards the right shoulder ; that the wound was very dangerous; 
that the ball was still in the body of the defendant, having 
lodged under the shoulder blade. 

The jury found the defendant guilty and recommended him 
to the mercy of the court. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the court allowed, over the objection of de- 
fendant’s counsel, the prosecution to prove by Robert Ellis 
that Frank Robinson inquired of him whether deceased was 
at work on his place that morning, it not appearing that there 
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was any conspiracy between defendant and Robinson at that 
time. 

2d. Because the court, after having given in charge to the 
jury the sections of the Code referring to murder, manslaugh- 
ter and justifiable homicide, failed to charge section 4268 of 
Irwin’s Code, which is as follows: “ All other instances which 
stand upon the same footing of reason and justice as there 
enumerated, shall be justifiable homicide.” 

3d. Beeause the verdict of the jury was agreed upon after 
it had been affirmed by jurors, during the consideration of 
the case, that a recommendation to merey would authorize 
the court to sentence the defendant to imprisonment in the 
penitentiary, and the verdict would not have been rendered 
had it been believed that it would have resulted in a sentence 
of death. 

4th. Because the verdict is contrary to the law and the evi- 
dence. 

In support of the third ground the affidavits of two of the 
jurors were filed. 

The motion was overrruled, and the defendant excepted. 


Hitt & CHANDLER; GARTRELL & STEPHENS; HILLYER 
& Broruer, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


McCay, Judge. 


1. We think it was not error in the judge to admit the evi- 
dence that the defendant had inquired for the deceased, and 
whether he was at work at the place of the killing at the time 
the inquiry was made. Under the facts as they were devel- 
oped, it was of much importance to the truth of the case to 
know whether the meeting between the defendant and the de- 
ceased was casual and accidental or was intended by the de- 
fendant. Did he go to where deceased was with intent to 
meet him, or having other purposes in passing that way ? 
Was the meeting accidental or even incidental? This evi- 
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dence tended to shed light on that inquiry. Why inquire 
for the deceased? Why remark that he would give him a lick 
under certain circumstances? We think this fact was an im- 
portant one, and indicated that much of the story told by the 
prisoner and those with him is not correct. We think it may 
be fairly inferred from this inquiry and this threat, that the 
meeting was intended, and that the prisoner and his party 
went to where deceased was at work with a set purpose to 
have a difficulty. This is a large element in the whole case, 
and goes of itself very far to cast suspicion on the theory of 
the defense and to justify the jury in believing the state’s 
principal witness. 

2. We think also the judge was right in refusing to charge 
section 4334 of the Code. There was nothing in the evi- 
dence to call for its application. The Code undertakes to 
specify instances of justifiable homicide, as self-defense, ete. 
It also specifies instances where the law makes a killing 
manslaughter only ; it then in its care for human life, and 
in consideration of the known truth that it is impossible 
to foresee all contingencies, declares that all other cases 
standing upon the same footing of reason and justice, shall be 
dealt with in the same manner. It does not mean that we 
have no law of murder, and that in all cases the legal guilt or 
innocence of the prisoner are to depend on the enlightened 
conscience of the jury. There are no unusual, extraordinary 
circumstances here; nothing that human foresight might not 
well foresee. It is the old story of human passion and human 
disobedience of the laws of God and man, which begun with 
Cain, and will be continued, we suppose, until the last trump 
sounds, Either the defendant is guilty under the plain letter 
of the law, or he is innocent, or guilty only of some lesser 
offense than murder, under the expressed cases put by the 
Code. There is nothing unusual or exceptional in the case, 
nothing to call for the application of this section intended for 
unusual and exceptional cases. 

3. If the principal witness for the state tells the truth the de- 
fendant is plainly guilty of murder ; and even the defendant’s 
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own story makes him grievously to blame. Considering that the 
jury had a right to believe that the prisoner and his party 
sought out the deceased with intent to quarrel with him, and 
considering that with two to one, and perhaps three to one 
against him, it is not probable that the deceased would have 
been the aggressor, we are not surprised that the jury gave 
credence to the story of the negro rather than to the other 
versions of the affair. This is a sad case of idleness and 
crime, and turns solely upon the credibility of the witness, 
and as the jury have evidently believed the story of the one 
who saw it all, and who tells his story with no motive to 
untruth, rather than the story of the others, who are more or 
less mixed up with the crime themselves, we feel it to be our 
duty to affirm the judgment refusing a new trial. 





Judgment affirmed. 





SoUTHWESTERN RAILROAD CoMPANY, plaintiff in error, vs. 
Lou Bentvy, defendant in error. 


Where a railroad company retains the trunk of a passenger under its 
lien for her fare, it is liable for any articles that may be taken there- 
from whilst in its possession. 


Certiorari. Railroads. Lien. Before Judge Srrozer, 
Dougherty county. At Chambers. October 3d, 1873. 


For the facts of this case, see the decision. 
Vason & Davis; Lyon & Jackson, for plaintiff in error. 


Smitu & Jones, for defendant. 


Warner, Chief Justice. 


In September, 1872, the plaintiff was at Macon, and de- 
sired to go to Albany on the defendant’s road as a passenger, 
but did not have the money to pay her fare, which fact she 
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communicated to the conductor of defendant’s passenger train, 
and proposed to pawn her trunk for it. He consented for her 
to do so, and received her as a passenger on board of defend- 
ani’s cars, with her trunk, to be carried to Albany. On her 
arrival at Albany, the conductor of defendant’s train of cars 
retained her trunk for the payment of her fare from Macon to 
Albany, and placed it in defendant’s baggage room at its depot, 
with the understanding that as soon as she paid her fare she 
was to have her trunk. When the defendant’s conductor took 
the trunk into his possession at Albany, it was locked. Some 
time afterwards she paid the money due for her fare from 
Macon to Albany and got her trunk, and then discovered it 
was unlocked and several articles which she had therein were 
missing, of the aggregate value of $38 20. 

Suit having been instituted therefor, on the trial of the case 
before the justice, after hearing the evidence on both sides, he 
gave judgment in favor of the plaintiff for the value of the 
goods which had been taken from the trunk whilst in defend- 
ant’s possession. Application was made to the judge of the 
superior court for a writ of certiorari, which was refused, and 
the defendant excepted. 

The defendant had a lien by law on the plaintiff’s trunk, 
as her baggage, for her fare as a passenger from Macon to 
Albany over its road: Code, section 2079. If the defendant 
had taken possession of the plaintiff’s trunk on her arrival at 
Albany, and retained possession of it, claiming a lien thereon 
for her fare as a passenger, and the: loss had occurred whilst 
the trunk was in its possession for that purpose, the defendant 
would have been liable for such loss, and the fact that the 
plaintiff consented that the defendant should have the lien on 
her bagyage for her fare which the law gave to it does not 
alter or change the defendant’s liability for the loss which oc- 
curred whilst the trunk was in its possession, and held as a 
lien for her fare. In the one case, it would have retained the 
possession of the plaintiff’s trunk under its legal lien for her 
fare without her consent. In the other, it retained the pos- 
session of her trunk as a lien for her fare with her consent. 
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Whether the defendant retained the plaintiff’s trunk in its 
possession after her arrival at Albany, under its lien for her 
fare, with or without her consent, it was liable for the loss 
which occurred whilst in its possession, claiming a lien thereon 
for her fare, due to it as a passenger who had been transported 
over its road. 

Let the judgment of the court below be affirmed. 


Cavin E. Jounston, plaintiff in error, vs. PETER PREER, 
defendant in error. 


A bill in equity filed by A against B, alleging that A, B, C and D, having 
been partners in trade, did, in 1860, dissolve the partnership, have a 
full settlement and divide the assets: that in the division a mistake 
was made against A, by which the other three partners got of the as- 
sets $3,211 00 which properly belonged to A, and then praying that B 
be made to account for the one-fourth of said assets thus received by 
him, is demurrable because the other partners are not joined. 


Equity. Parties. Partnership. Before Judge JAmMEs JoHN- 
son. Muscogee Superior Court. November Term, 1873. 


Johnston filed his bill against Preer, making, in substance, 
the following case: 

On April Ist, 1856, complainant, James K. Redd, William 
Redd, Jr., and defendant, formed a partnership under the 
name of Redd, Preer & Company, for the purpose of doing 
a general grocery and commission businsss in the city of Co- 
Jumbus. They were equal partners. William Redd, Jr., kept 
the books. They dissolved, and had a final division of the 
assets of the firm on April Ist, 1860. By the balance sheet 
then presented by the book-keeper complainant was eutitled 
to receive $8,172 48. In this calculation, as complainant 
has since discovered, there was a mistake of $3,211 84 against 
him. Heat once notified said partners and each one prompt- 
ly admitted the error, and promised to pay to him one-fourth 
of the amount last aforesaid. But on or about the Ist of Au- 

VoL. 11. 21. 
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gust, 1873, the defendant notified him that he would not pay 
to him his proportion. Wherefore complainant files this bill 
praying a correction of said mistake, and that the defendant 
be decreed to pay to him one-fourth of the sum last aforesaid, 
to-wit: $802 96. 

Upon demurrer filed, said bill was dismissed for want of 
proper parties. To which ruling complainant excepted. 


IncramM & CRAWFORD, for plaintiff in error. 


Preasopy & Brannon, for defendant. 


McCay, Judge. 


Were the allegations here to the effect that the assets divi- 
ded were cash, and the mistake against the complainant a 
cash item, I am not clear that the bill against one of the part- 
ners would not be good, though in this case, perhaps, an ac- 
tion at law would be the proper remedy, since the case might 
be considered a simple case of an action to recover back money 
received under a mistake of fact. But it appears that the 
thing divided was assets, and it does not appear that the mis- 
take made against plaintiff was a cash item. If the things 
divided were goods, notes or debts, it would be unfair to un- 
settle the adjustment made at the time without an inquiry 
into the value and results of what each got. To do this all 
should be parties, so that equity and justice may be done to all. 

Judgment affirmed. 


BensJaAMIN W. HEarp, plaintiff in error vs. WILLIAM R. 
CALLAWAY, defendant in error. 


1. It does not necessarily follow because the sheriff would be liable un- 
der the lawin an action on the case against him, that he would be 
liable to an attachment for contempt of court. The latter proceeding 
would depend on the good faith of his conduct in view of the circum- 
stances under which he acted, of which the court is to judge. 
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ies nae os 

2. The question made by the affidavit of illegality being one of doubt 
and difficulty for even judicial officers to decide, it was not error in the 
court to decline to render a rule absolute against the sheriff for refus- 
ing to disregard it. 


Sheriff. Contempt. Rule against officer. Before Judge 
PorrLe. Wilkes Superior Court. November Adjourned 
Term, 1873. 


For the facts of this ease, see the decision. 
W. G. Jounson, for plaintiff in error. 
W. M. & M. P. ReeEss, for defendant. 


Warner, Chief Justice. 


The plaintiff obtained a rule against the sheriff of Wilkes 
county calling upon him to show cause why he should not 
pay to the plaintiff the amount of two executions issued on 
two judgments against Worthen, the defendant therein, one 
of which was obtained in 1860. the other in 1867. The 
sheriff made his return to the rule, in writing, which was 
sworn to, and not traversed by the plaintiff. The court, after 
hearing and considering the sheriff’s answer to the rule, dis- 
charged the same. Whereupon the plaintiff excepted. 

1. It appears from the sheriff’s answer that he levied the 
executions on the land of the defendant, and, advertised the 
same for sale on the first Tuesday in November, 1873, and 
was proceeding to sell the same when he was served with an 
affidavit of illegality made by the defendant, in which he 
alleged that the two executions were proceeding illegally 
against him, because the defendant was, on the 24th of Octo- 
ber, 1873, adjudged a bankrupt, and that the land levied on 
was all the realty owned by defendant, and was worth less than 
the exemption of realty allowed him by the amendatory act 
of Congress, and that all of said land had been included in 
his schedule returned to the bankrupt court. The sheriff also 
stated in his answer that the land levied on had been set 
apart as a homestead by the ordinary, in 1870, for the bene- 
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fit of the defendant’s wife and children, as provided by the 
¢ stitution and laws of this state; that the whole matter was 
surrounded with difficulties and could not be properly solved 
by him without the adjudication of the court, to which he 
returned the proceedings to be decided by the court; that he 
desired to do his duty, and in all his conduct acted with the 
utmost good faith. It also appears from the record in the 
ease, that the plaintiff contested the defendant’s right toa 
homestead before the ordinary, and took ‘an appeal from his 
decision, allowing it to go to the superior court, and whilst pend- 
ing there, it was by consent withdrawn, and the approval of the 
ordinary allowing the homstead confirmed. The main control- 
ling question in this case is whether the court erred in refus- 
ing to make the rule absolute against the sheriff. as being in 
contempt of the court, in failing to make the money due the 
plaintiff on the executions placed in his hands, on the state- 
ment of facts disclosed by the sheriff in his answer. The 
defendant had obtained a homestead exemption of the land 
levied on which was not worth more than the exemption 
allowed by the laws of this state in 1871. The defendant had 
been adjudged a bankrupt, and by the act of congress of 
1873, he was entitled to the same exemption as allowed by 
the laws of this state in 1871. It is true the exemption had 
not been formally awarded to the defendant by the judgment 
of the bankrupt court at the time the sheriff suspended the 
sale of the land, when the affidavit of illegality was served 
on him. 

_ Did the sheriff, by suspending the sale of the land and re- 
turning the affidavit of illegality to the court for its judg- 
ment, under the statement of facts disclosed in his answer, 
subject himself to be attached for contempt of court in failing 
to execute the process of the court? By the 3949th section 
of the Code it is declared that the sheriffs of this state shall 
be liable to an action on fhe case, or an attachment for con- 
tempt of court, at the option of the party, whenever it ap- 
pears that such sheriffs have injured such party, either by a 
false return or by neglecting to arrest a defendant, or to levy 
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on the property of the defendant, or to pay over to the plain- 
tiff or his attorney any moneys collected by such sheriff by 
virtue of any fi. fa. or other legal process, or to make proper 
return of any writ, execution, or other process put into the 
hands of such sheriff. The 3954th section provides, that 
when the officer is called only by rule nisi, he shall fully re- 
spond in writing to said rule, under oath, and if the answer is 
not denied, the rule shall be discharged or made absolute, ac- 
cording as the court may deem the answer sufficient or not, the 
movant having the right to traverse the truth of such answer. 
Whether the sheriff would have been liable to the plaintiff in 
an action on the case under the law, is not the question now 
before us, but the question here is, whether the court erred in 
discharging the rule against the sheriff for contempt of court 
on the uncontroverted facts stated in his answer. It does not 
necessarily follow because the sheriff would be liable under 
the law in an action on the case against him, that he wou!d 
be liable to an attachment for contempt of court. The latter 
proceeding would depend on the good faith of his conduct, in 
view of the cireumstances under which he acted, of which the 
court is to judge. In the former case, if he is liable under the 
law, in other words, if the law will not protect him from 
liability to tlre plaintiff when sued for neglect of duty, then 
the court would be bound to administer the law applicable to 
the facts of the case, although the sheriff might have acted 
with entire good faith. In the one case, the court may exer- 
cise its discretion whether it will attach him for contempt of 
court or not. In the other, it would have no discretion but 
to administer the law applicable to the rights of the parties 

shown by the evidence in the case, and render its judgment 
in accordance therewith. : 

2. Whether the defendant was entitled to his exemption of 
the land levied on in the bankrupt court, as alleged in the de- 
fendant’s affidavit of illegality, was a question of doubt and 
difficulty for even judicial officers to decide, much more was 
it so for the sheriff, who is a mere ministerial officer, and we 
cannot say that he was liable to be attached for contempt of 
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court in suspending the sale of the land when the affidavit of 
illegality was served upon him, and returning the proceedings 
to the court for its judgment thereon. Speaking for myself 
alone, I am not willing to say that the federal congress has 
the power to pass a law retroactive in its terms, which will 
deprive the judgment creditor of his vested right to collect 
his debt out of the property of his judgment debtor, owned 
by him at the time of the rendition of his judgment, and vest 
it in the judgment debtor as a homestead; not because the 
federal congress has not the power, under the constitution, 
to impair the obligation of contracts in the enactment of uni- 
form laws on the subject of bankruptcies, but because it is 
contrary to reason and justice, and to the fundamental princi- 
ples of the social compact, to take one man’s property and 
give it to another without compensation. That is a power 
which neither the state legislature nor the federal congress 
can properly exercise, in my judgment, and until the supreme 
court of the United States shall so decide, I should be unwilling 
to so hold. 
Let the judgment of the court below be affirmed. 


vr . e . . 
Nortu Anp Soutn RarLroap Company, plaintiff in error, 
vs. R. M. WInrRrEE, defendant in error. 


An instrument in the following form, to-wit: ‘‘July 8, 1871, I hereby 
subscribe for one share of the capital stock of the North and South 
Railroad Company of Georgia, and hereby own and acknowledge my- 
self indebted to said company in the sum of $100 00, payable to the 
order of said company on demand; provided the same is not to be 
paid, or any part thereof, until said road is graded from Columbus, 
Georgia, within one mile of the court-house in Hamilton, Georgia, 
within one year from date,’’ is an agreement to pay to the company 
$100 00 on demand, after the prescribed conditions are fulfilled, and 
not an agreement to pay what may be the market value of a share of 
the stock. , 


Railroads. Stock. Contracts. Promissory notes. Before 
Judge JAMES Jounson. Harris Superior Court. October 
Term, 1873. 
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The North and South Railroad Company brought assump- 
sit against R. M. Winfree on the following instrument : 


“$100 00. Harris County, GEoratA, 
“July 8th, 1871. 

“T hereby subscribe for one share of the capital stock of 
the North and South Railroad Company of Georgia, and 
hereby own and acknowledge myself indebted to said com- 
pany in the sum of $100 00 therefor, payable to the order of 
said company on demand; provided the same is not to be paid, 
or any past thereof, until said road is graded from Columbus, 
Georgia, within one mile of the court-house in Hamilton, 
Georgia, within one year from date. 


(Signed) “R. M. WINFREE.” 


The plaintiff introduced the contract sued on, and showed 
a compliance on his part with the terms therein expressed. 

The defendant introduced testimony to show that the plain- 
tiff’s stock was only worth fifty cents in the dollar. To this 
evidence plaintiff objected. The objection was overruled, and 
plaintiff excepted. 

The court charged the jury that the measure of damages 
was the difference between the nominal value of the stock, 
and the actual cash value of the same at the time of the 
breach of the contract. To this charge plaintiff excepted. 

The jury returned a verdict for $50 00, with interest and 
costs of suit. Error is assigned upon each of the above 
grounds of exception. 


CuHar_Les H. Wintias, by R. J. Moses, for plaintiff in 
error. 


No appearance for defendant. 
McCay, Judge. 


It seems very clear to us that the contract sued on is a con- 
tract to pay $100 00 on demand, if the road is completed to 
Hamilton within a year. The value of the stock has nothing 
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to do with it. One share of the stock is the consideration 
for the promise, and if it was at the time of the contract worth 
anything, so that the contract is not a nudum pactum, the plain- 
tiff has a right to stand on the written agreement. If the stock 
has proven worthless, that was the defendant’s risk ; he was 
one of the stockholders, and may be himself partly the cause. 
At any rate, he has agreed to pay $100 00, and we see noth- 
ing in his contract to alter this, except the condition he him- 
self imposed, which, as the proof shows, has been complied 
with. 
Judgment reversed. 


L. M. Ruopes, plaintiff in error, vs. SamuEL Hart, de- 
fendant in error. 


1, Where a note was given to the plaintiff, indorsed by the defendant, 
for money borrowed by the maker thereof, and subsequently said note 
was given up, a new note by the maker for a larger amount, including 
said indebtedness, being substituted therefor, and suit is brought 
against the defendant for the amount originally loaned, as money had 
and received for the use of the plaintiff, and the defendant claims to 
be discharged from all liability therefor by the delivering up of the 
first note, the court should have charge@ the jury that if they believed 
from the evidence that the original note was given up, the defendant's 
name erased therefrom, and a new note given by the maker, including 
the amount due on the original note, secured by mortgage on the ma- 
ker’s property, the liability of the defendant as indorser on the original 
note, was at an end. 

». The plaintiff, having taken a mortgage from the maker of said note on 
one-fourth of the crop, to secure its payment, is estopped from claim- 
ing the said one-fourth from the defendant. 

. Where the jury pass upon questions not put in issue by the pleadings, 
their verdict is illegal and will be set aside. 


Promissevy notes. Indorsement. Estoppel. Verdict. New 
trial. Before Judge Gipson. Warren Superior Court. April 
Term, 1873. 


For the facts of this case, see the decision. 
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CuAr-Es 8. DuBosg, for plaintiff in error. 


No appearance for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant, al- 
leging that on the first day of January, 1867, the defendant 
was indebted to him $300 00, besides interest, for so much 
money had and received from the plaintiff for the use of de- 
fendant. There is also another count in the plaintiff’s decla- 
ration, alleging that the defendant is indebted to him in one 
other sum of $300 00, for that the defendant promised to pay 
him for the use of said money the one-fourth of the crop made 
on a certain described tract of land sold by defendant to one 
Moses Reese. In support of these allegations, it appears from 
the evidence in the record that in the year 1867 Reese came 
to the plaintiff to borrow $300 00; that he loaned the money 
to the defendant, as he says, and took the note of Reese for 
$375 00, which was indorsed by the defendant, secured by a 
lien on Reese’s cotton crop. When the note became due de- 
fendant notified the plaintiff to foreclose his lien on Reese’s 
crop, which was done, and an execution levied thereon. Af- 
ter the levy was made Reese and the plaintiff entered into an 
agreement by which the $375 00 note, indorsed by the de- 
fendant, was given up by the plaintiff to Reese, the levy dis- 
missed, a new note given by Reese for $417 50, which inclu- 
ded the $375 00 note and other debts due by Reese to the 
plaintiff, which note of $417 50 was secured by a mortgage 
on Reese’s land, stock, and one-fourth part of the crop to be 
made on the land by Cason for the year 1869. The plaintiff 
siates that he then agreed with defendant to take the rent of 
the land that he had sold to Reese and taken back for the 
year 1869, which was rented to Cason. Plaintiff did not in- 
tend to release defendant from the note, did not seratch his 
name off, but delivered it up to them. The note was offered 
in evidence at the trial with defendant’s name erased. Rhodes, 
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the defendant, stated that he sold a lot of land to Reese, took 
his two notes, one for $200 00, the other for $600 00, and gave 
him his bond for title. Reese paid the $200 00 note, but not 
the $600 00 note, and defendant sued him on it. Defendant 
and Reese then agreed to rescind the land trade Reese agree- 
ing, in writing, that if defendant would deliver up to him his 
$600 00 note he would deliver up his bond for title to the 
land, and defendant agreed, by parol, that if Reese would at 
once give up the bond for title to him, that he would give 
him, Reese, the one-fourth of the crop grown on the land in 
1869, which Reese refused to do, and still refuses to comply 
with his written agreement. Defendant never agreed to pay 
the plaintiff, Hart, one-fourth of the crop; did not know him 
in the transaction. There is much other evidence in the re- 
cord, and in relation to the erasure of the name of the defend- 
ant as indorser on the $300 00 note by the plaintiff, as well 
as to the agreement of the defendant to pay one-fourth of the 
rent of the land to the plaintiff, the evidence is conflicting. 
The jury found a verdict for the plaintiff for $444 00, with 
interest from the Ist January, 1870, and recommended that 
the court order the bond for titles given by the defendant to 
Reese delivered up and canceled, in pursuance of the agree- 
ment made by the parties, and the note of Reese be delivered 
to him by Rhodes, the defendant. A motion was made for a 
new trial, on the ground that the verdict was contrary to law, 
contrary to the evidence, and for error in the refusal of the 
court to charge the jury as requested, and because the verdict 
was illegal, which motion was overruled by the court, and the 
defendant excepted. 

1. Reese borrowed of the plaintiff $300 00 to pay a debt 
which he owed defendant, gave to him his note for $375 00, 
which note was indorsed by defendant. Afterwards this note 
was given up and a new note given by Reese, as before stated. 
In view of the facts of this case the court, in our judgment, 
should have charged the jury that if they believed from the 
evidence that the original note for $375 00 was given up and 
the defendant’s name erased therefrom, and a new note given 
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by Reese, including the amount due on the original note, se- 
cured by mortgage on Reese’s property, the liability of the 
defendant as indorser on that original note was at an end. 

2. In relation to the one-fourth of the crop made on the 
land, it would seem that if the plaintiff took a mortgage from 
Reese on the one-fourth of the crop to secure the payment of 
the last note, he would be estopped from claiming it from 
Rhodes, the defendant. 

3. The verdict is for too much, even if the defendant was 
liable to pay one-fourth of the rent of the land, besides, it is: 
illegal, as the jury passed upon questions not put in issue by 
the pleadings. 

Let the judgment of the court below be reversed. 


EvizaABETH Emory, executrix, plaintiff in error, vs. JAMES 
G. Smiru, for use, etc., defendant in error. 


If an execution issue in accordance with the judgment in a case, it is not 
a good ground for an aftidavit of illegality to stay the execution that 
the judgment is irregular. 


Judgment. Execution. Illegality. Before Judge JAMEs 
JOHNSON. Harris Superior Court. October Term, 1873. 


James G. Smith, for the use of Edwin M. Hines, brought 
complaint against “Elizabeth Emory, executrix of Samuel 
Emory, deceased,” on five promissory notes dated March 12th, 
1861, due December 25th, next thereafter, payable to plaintiff 
bearer, and each for the sum of $5000. Judgment by de- 
fault in the usual form was rendered in favor of “the plain- 
tiff” against the “defendant.” Execution issued to be levied 
“of the goods and chattles, lands and tenements of Elizabeth 
Emory, executrix of Samuel Emory, deceased.” A levy was 
made upon certain lands as the property of the deceased. 

The‘defendant filed an affidavit of illegality, setting up the 
following grounds: 
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Ist. Because in the original suit upon which this fi. fa. 
was obtained, the defendant was sued in her representative 
character, to which there was no plea of ne wnques executrix, 
or release to herself, or plene administravit preeter and a find- 
ing against her, and therefore the judgment should have been 
de bonis testatoris, and the execution in accordance there- 
with. 

2d. Because if said judgment and execution are illegal, she 
has a valid defense to the original suit, of which she was not 
aware until after said judgment was obtained. 

Upon demurrer filed the affidavit of illegality was dismissed. 
To which ruling defendant excepted. 


JAMES M. Mosiey; R. A. Russe.i, by JAmMes M. Rus- 
SELL, for plaintiff in error. 


L. L. Sranrorp, for defendant. 
McCay, Judge. 


Under the uniform rulings in this state, an illegality does 
not lie on the ground that there is error in the judgment. 
Not, at least, unless the judgment be void. Here the most 
that can be said is that the judgment was irregular. Such a 
judgment was possible under our law, under the writ. There 
was no error therefore in overruling the illegality. This pro- 
ceeding is a statutory one, and only in special cases, to-wit: 
when the execution is proceeding illegally. If it conforms to 
the judgment it is not proceeding illegally, except, perhaps, 
when the judgment is absolutely void. We do not say the 
party has no remedy. If the facts are true, as stated, this can 
hardly be so. We leave this, however, to the party’s own 
discretion. 

Judgment affirmed. 
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Mayer & LoweEnsTEIN, plaintiffs in error, vs. THE CHaAt- 
TAHOOCHEE NATIONAL BANK, defendant in error. 


1. Under the act of 1869, a garnishee must answer not only what he was 
indebted, etc., at the date of the summons of garnishment, but also 
‘‘ what he has become indebted to the defendant, or what property or 
effects of his he has received or got possession of, belonging to the 
defendant, between the time of the service and the answer;’’ and 
under this rule, if a bank, under summons of garnishment, receives 
deposits of the defendant, and pays them to his checks, it is liable to 
the garnishing creditor for the amount deposited up to the time of the 
filing of the answer 

. When A deposits money in a bank, with directions that it is to be paid 
out to a check which he has given, or will give, to C, the money is still 
the money of A until the bank either pays it, or promises C to pay it, 
or unless it be deposited at the instance or procurement of C, or un- 
der an arrangement with him. 


Garnishment. Banks. Deposit. Check. Before Judge 
JAMES JoHNSON. Muscogee Superior Court. November 
Term, 1873. 


Mayer & Lowenstein brought complaint against McKee 
Brothers for $375 26, balance due on a promissory note, dated 
May 3d, 1867, with interest from September 6th, 1867. 
Pending suit, to-wit: on March 11th, 1869, process of gar- 
nishment was served on the Chattahoochee National Bank. 
Judgment was obtained at the November term, 1870, on the 
_ original cause of action against the defendants. On December 
5th, 1873, the garnishee answered, admitting an indebtedness 
to John G. McKee, a member of the firm of McKee Broth- 
ers, at the time of the service of garnishment, of $8 47, 
which sum, together with $2 48 interest, it paid into court. 
This answer was traversed. Upon the trial of the issue thus 
formed, the evidence made, in substance, the following case : 

On March 11th, 1869, the date of the service of process of 
garnishment, the books of the bank showed to the credit of 
John G. McKee $8 47. Subsequent to said service there 
were divers others credits amounting to $305 51. These 
various deposits were made to meet checks which he had 
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drawn against the same. The bank subsequently paid said 
checks. As each deposit was made McKee would state that 
it was for the purpose of meeting some check which he had 
drawn. The account was kept in this manner merely as a 
“ memorandum.” 

The court charged the jury, “that if the evidence in this 
ease showed that these several amounts, appearing to the 
credit of McKee, since the service of said summons of gar- 
nishment, had been deposited by him under an agreement 
that they were to pay certain checks drawn against said de- 
posits, and if the bank had so paid out said amounts to the 
parties holding said checks, it was only liable for the $8 47, 
with the interest, admitted to be due.” 

The jury returned a verdict for the plaintiffs for $8 47, 
with interest from March 11th, 1869. 

Plaintiffs excepted to said charge, and now assign the same 
as error. 


Henry L. Bennine; G. E. Tuomas, for plaintiffs in 
error. 


IncramM & Crawrorp; R. J. Mosss, for defendant. 


McCay, Judge. 


1. The act of 1869 is very broad. The garnishee is to an- 
swer not only what he was indebted at the time of the service 
of the summons, but what he has become indebted to the de- 
fendant, and what effects he has received or got possession of, 
of his, between the date of the summons and the answer. A 
bank which receives a deposit from a debtor clearly becomes 
indebted to him if it is a general deposit, and has effects of his 
if it be a special one, and under the express words of the stat- 
ute, the summons acts upon and stops it, and any payment to 
the debtor, or to his order, is at the risk of the bank. This 
may be very inconvenient, and we can well see how such a 
law may often work hardly, and be an injurious restriction 
on the dealings of men who owe debts. But the law-making 
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power has seen fit to declare its will in the matter, and it is 
not for the courts to alter it. 

2. The only question there can be in this case is whether 
these deposits, made, as each was, for a special purpose, and 
under an express agreement between the debtor and the bank 
that they were made and received to pay certain specified 
checks which the debtor had drawn or would draw, continued 
the property of the debtor. The case in15 Georgia Reports, 
of Pace vs. The Trustees of Howard College, 486, it seems to 
us, settles this question. It was there held that the deposit 
continued the property of the depositor until the bailee paid, 
or promised the person for whose use it was deposited to pay 
it. And this is undoubtedly the general rule: Owen vs. 
Bowen, 4 C. & P., 93, 96; Cobb vs. Beeke, 6 Q. B., 930; 
Surtees vs. Hubbard, 4 Esp., 203; Wharton vs. Walker, 4 B. 
& C., 163. The exceptions to the rule are special cases, as 
where the person to whom the money is ordered to be paid is 
interested in the consideration, or has himself procured, or 
directed, or agreed, that the deposit shall be made for his ben- 
efit. In such cases the depositor may be considered only as 
the agent of the party at interest in making. the deposit and 
in contracting with the bailee for its delivery or payment to 
the true owner or beneficiary, and he, the depositor, loses con- 
trol over it immediately on the deposit. In fact it is not his 
deposit at all, but left for the true owner by him as agent: 
Lampleigh vs. Braithwhite, 1 Smith’s L. C., 67; Hut., 105; 
Townsend vs. Hunt, Cro. Car., 408; 11 Ad. & E., 452; Cur- 
tis vs. Collingwood, 1 Vent., 297; Martin vs. Hind, Cow- 
per, 457; 3 B. & C., 462; 5 Dow. & Ry., 319; 4B. & C, 
664. See Addison on Contracts, page 941, where this subject 
is fully discussed and the authorities cited. There is no proof 
in this record going to show what were the relations of the 
checkholder to this deposit, except that the depositor declared 
at the time of making the deposit that the money was to be 
paid to the check. Whether the person to whose benefit it 
was deposited directed it to be done, or procured, or agreed 
that it should be done, or was in any way interested in the 
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consideration, does not appear. As the case stands it is sim- 
ply a case of a deposit of money by A, to be paid to his own 
order or to some third person, and is within the rule laid down 
in 15 Georgia. As soon as the deposit was made the bank 
became the debtor of the defendant, and the summons of gar- 
nishment operated upon it. In the case of Pace it was de- 
clared that if the depositee paid or promised the usee to pay 
before revocation, the property of the depositor would be 
divested. In the present case the question must turn on the 
nature of the deposit at the time it was made, and whether, 
at that time, the property was in the depositor, since, if it was 
his then, the garnishment immediately covered it. As we 
have said, that depends on whether the third person was in- 
terested in the consideration, or procured, or directed, or agreed 
that the deposit should be made to his use. In that case the 
depositor, in making the deposit, might fairly be said to be 
acting, not for himself, but for the checkholder. The entries 
in the book, by which it appears that the deposit was made to 
the credit of the depositor, would seem to militate against 
this; but that is only one mode of arriving at the truth, and 
may be rebutted by proof of the real truth of the case. As 
it is, we feel constrained to reverse the judgment. 
Judgment reversed. 





Howarp & Sowte, plaintiffs in error, vs. Davin H. Rem 
et al., defendants in error. 


1. The person to whom the license to peddle is required to be granted, 
is he who travels and vends the goods and wares, and it is against such 
person that the process is to be issued, under section 536, Code, when 
he peddles without license. 

2. A process issued under said section against A and B, on the ground, 
that as partners, they did, on, etc., in the county, ete., ‘by their 
agent, peddle articles, etc., without having obtained license authoriz- 
ing them to do so,”’ ete., is, upon its face, illegal and void. 


Peddlers. License. County matters. Before Judge Bart- 
LETT. Putnam Superior Court. September Term, 1873. 
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Howard & Soule instituted suit against David H. Reid 
and James L. Wilson, for a horse, wagon and harness, and 
two sewing machines. ‘The declaration contained two counts, 
one in trespass and the other in trover. The damages were 
laid at $2,000 00. ‘The record fails to disclose any plea by 
the defendants. 

The evidence showed that the property in controversy was 
sold under the following process : 


“GEORGIA—PutnNam County. 
‘** To all and singular the sheriffs and constables of said state—Greet- 
ing: 

“Whereas, it is known to me, of my own knowledge, that 
A. B. Howard and W. A. Soule, partners under the name of 
Howard & Soule, did, on the 15th day of December, 1871, 
and for four months after said date, in the county and state 
aforesaid, by their agent, peddle articles not manufactured in 
said state, to-wit: sewing machines, without first having ob- 
tained license authorizing them so to do, and no action having 
been taken by the ordinary of said county regulating peddling 
in said county, and the said Howard & Soule not being dis- 
abled soldiers of said state : 

“These are, therefore, to authorize and command you, to 
levy on and seize a sufficiency of the property, real and per- 
sonal, of the defendants, to make the sum of $200 00, the 
amount of the forfeit, according to the statute in such cases 
made and provided, and a sufficiency to pay the cost of this 
proceeding, and that you, after due advertisement, expose 
said property to public sale, as the law directs, and have you 
the said sum of money at the court of ordinary for said coun- 
ty, on the first Monday in August next, and have you also 
this writ, with your actings and doings entered thereon. 

“Witness my hand and official seal, this 3d day of June, 
1872. (Signed) “D. H. Ret, ordinary.” 


That the property was levied on about June 15th, 1872, 
and sold on the 6th of August of the same year. That the 
VoL, LI. 22, 
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horse was worth $100 00, the wagon $150 00, the harness 
$25 00, and the sewing machines $95 00 each; that the value 
of the horse, wagon and harness, for hire, was $5 00 per day, 
and the sewing machines $20 00 per month each. That the 
plaintiffs had been engaged for about three years in selling 
Wheeler & Wilson’s sewing machines in the state of Tennes- 
see, and a part of the state of Georgia. That the plaintiffs 
are citizens of the state of Tennessee. That the machines 
were manufactured in the state of Connecticut. That one 
R. H. Neal, as the agent of the plaintiffs, had been vending 
said machines in Putnam county, Georgia. ‘That David H. 
Reid, the ordinary aforesaid, ordered the seizure of said prop- 
erty, and James L. Wilson, the sheriff of said county, levied 
on and sold the same. 

The jury found for the defendants. The plaintiffs moved 
for a new trial, because the verdict was contrary to the law 
and the evidence. The motion was overruled and plaintiffs 


excepted. 
L. E. BLEcCKLEY, for plaintiffs in error. 


Reese & Reese; W. F. JENKrns, for defendants. 


TRIPPE, Judge. 


. 


1. We are satisfied from a thorough examination of the 
provisions of the Code on the subject of peddling, that the 
person to whom the license to peddle is required to be granted 
is he who travels and vends the goods and wares, and that it 
is against such person that the process is to be issued, under 
section 535 of the Code, when he peddles without license. 
Section 1634 provides that the peddler shall furnish the ordi- 
nary with evidence of /h is good character, and shall take and 
subscribe before him this oath: “ I swear that I will use this 
license in no other county than the one for which it is granted, 
nor suffer any person to use it in my name, and that Iam a 
citizen of this state, ete. * * * and the license must con- 
tain a description of the person of the peddler.” The two pro- 
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visions requiring the peddler to furnish evidence of his char- 
acter and a description of his person, plainly show that the 
license must be to him who does the peddling, the act of trav- 
eling and selling, and not to another person, a merchant or 
firm of merchants, who may do the peddling through an agent, 
by virtue of a license granted to them. We can see many 
good reasons for such requisitions, and the provisions quoted 
plainly mean this. Section 533 is, if any person, except a 
disabled soldier of this state, peddles without first obtaining 
license, ete., he forfeits to the county $100 00 for the first act 
of peddling, and for each month thereafter $25 00; and then 
section 536 declares that the ordinary may issue process against 
such person. Now, against whom is the process to issue? 
Surely against him who should obtain the license, and who 
peddles without it. It cannot go against A by simply alleg- 
ing that B peddled for A, and that A had no license, or that 
A peddled by his agent without first having obtained a license. 
If the license is to issue to the peddler, and if the process is 
to be against him who peddles without a license, then it must 
be against the person who does the act of peddling. If it be 
objected to this construction that responsible parties may vio- 
late the law with impunity, and that there could be no vindi- 
‘ation of it when thus violated by or through an irresponsible 
or insolvent agent, the reply is, that two means are provided 
whereby it may be done. The latter clause of section 536 
enacts that in default of enough property being found to pay 
the penalty, the defendant shall be arrested and safely kept, 
as in cases of persons under ca. sa. Indeed, the requisition 
of the statute is that the process is so to issue. Even if this 
provision be not now operative, on the ground that the ca. sa. 
law is not now of force, which we do not determine, there is 
a still heavier penal provision. 

By section 4598 peddling without license is declared to be 
a misdemeanor, and punishable as other misdemeanors by a 
fine not exceeding $1,000 00, imprisonment, or work in a 
chain-gang, or any one or more of these as may be ordered in 
the discretion of the judge. It would hardly be claimed that 
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the plaintiffs in error who reside in the state of ‘Tennessee 
could be indicted under this section, demanded by the gov- 
ernor, and punished in any county of this state, where it was 
charged that they had peddled by an agent, without first hay- 
ing obtained a license. If the one provision of the law could 
not thus be enforced, how can the other? Whether the legis- 
lature may not provide that the process specified in section 
536 might issue against one who thus procures another to 
peddle for him, so far as to make the horse and wagon and 
goods, furnished to the one who does the peddling liable to it, 
we do not say.\ Sufficient is it that there is no such enactment, 
and such laws are not to be enlarged by construction. \ 

2. This process having been issued against the plaintiffs on 
the ground that, as partners, they did, by their agent, peddle 
without having obtained license authorizing them to do so, 
was illegally issued, and being without authority of law was 
void upon its face. A new trial is therefore granted. 

Judgment reversed. 


WILLouGHBY JorRDAN et al., plaintiff in error, vs. SINTHA 
A. Fountain, defendant in error. 


Where A gave a promissory note to B for a sum certain, due at a fixed 
time,-as part consideration for a parcel of land, conditioned, however, 
that before it was to be paid B should take up a note given by him to 
C, on the purchase of the same land: 

Held, that B might recover on A’s note, on proof that his (B’s) note to 
C was barred by the statute of limitations. 


Promissory notes. Statute of limitations. “Before Judge 
Krippoo. Randolph Superior Court. May Term, 1873, 


Sintha A. Fountain brought complaint against Willoughby 
Jordan and O. H. Jordan, on the following note: 


“By the first day of January, 1871, we promise to pay 
Sintha A. Fountain or bearer, three hundred and fifty dollars, 
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as the balance due on lot of land number 170, being in the 
5th district of Randolph county, land bound for the payment 
of this note, with the condition that said Sintha A. Fountain 
is to take up and pay off, or cause to be paid off, a note given 
to Manning G. Stamper for two hundred and twenty-eight 
dollars, payable the first day of January, 1865, and dated 
7th day of February, 1863, this above Stamper note to be 
paid off out of this note, it being given to said Stamper as a 
part of the purchase money for said land, and this note is sub- 
ject to the payment of the Stamper note, this the 13th day of 
October, 1869, or becomes void. 
(Signed) “WILLOUGHBY JORDAN, 
“O, H. Jordan.” 


On this note were various credits, amounting in the aggre- 
gate to $200 00. 

The defendant pleaded that the plaintiff had not complied 
with the condition embraced in said note, in this, that she had 
not paid off her note to Stamper. 


The evidence is unnecessary to an understanding of the de- 


cision. 

The defendants requested the court to charge that the plain- 
tiff could not recover until she showed a compliance with the 
condition expressed in the contract sued on in reference to the 
payment of the Stamper note. The court refused said request, 
and charged, in substance, that if said note to Stamper was 
given and became due prior to June Ist, 1865, and had not 
been sued prior to January Ist, 1870, it was barred by the 
statute of limitations, and the plaintiff having been discharged 
from liability thereon by operation of law, could recover from 
the defendants. 

The jury found for the plaintiff. The defendants moved 
for a new trial, because of said refusal to charge and of the 
charge as given. The motion was overruled, and defendants 
excepted. 


West Harris; James T. FLEWELLEN, by A. Hoop, for 
plaintiffs in error. 
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Worriii & CHAstalin, for defendant. 
McCay, Judge. 


We see no error in ruling out the deed or bond. As they 
stood they were simply papers purporting to be duly signed 
by the parties making them, and could not go in evidence 
without proof of their execution, under the rules in such 
eases. We think the court was right, both in his charge and 
refusal to charge. Under the circumstances, with nothing 
more, perhaps the payment of the Stamper note was a condi- 
tion precedent, and even if it were not, as the evidence is 
plain that the Stamper note was fur the purchase money, and 
the defendants had notice that it was unpaid, they might de- 
fend the note now sued on until it was paid or discharged. 
But under the facts as they stood before the jury, this was 
immaterial. The Stamper note was barred by the act of 1869; 
it was as though it was paid ; the law presumes it paid; Stam- 
per cannot sue upon it, and the defendants are in no danger 
from it. The object of the condition is fully attained ; they 
are free from any liability to pay the note of Stamper, which 
was a lien on the land. This is all they have a right to ask, 
and the court was right in not complicating the case with a 
charge of law which, though true, had no significance, as the 
case stood. 

Judgment affirmed. 


Wituiam M. Lane, plaintiff in error, vs. Joun W. Cun- 
NINGHAM, guardian, defendant in error. 


Where the discretion of the Court below is not abused in ordering a new 
trial this court will not interfere. 
New trial. Before Judge ANDREws. Oglethorpe Supe- 
rior Court. October Term, 1872. 


On April 28th, 1869, an execution in favor of William M. 
Lane against John W. Cunningham for $126 44 principal, 
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with interest and costs, based upon a judgment recovered at 
October term, 1862, of Oglethorpe superior court, was levied 
on a tract of land as the property of the defendant. A claim 
to the same was filed by Cunningham, as the guardian of 
Robert J. Fleeman. 

Upon the trial, the evidence made the following case : 

On September 7th, 1860, Cunningham conveyed the prop- 
erty in controversy to John M. Kidd. On June 5th, 1866, 
it was sold under an execution in favor of Cunningham 
against Kidd, to Joseph A. Childers. On the 3d of the fol- 
lowing October, Cunningham, as guardian of Robert J. Flee- 
man, purchased the land from Childers for the sum of 
$530 00, taking a deed to the same. 

One James M. Wright testified that Cunningham told him 
in the year 1867, that the land in controversy belonged to him. 

This evidence was objected to by claimant upon the ground 
that the declarations of Cunningham, in accordance with his 
interest, were inadmissible. The objection was overruled, 
and claimant excepted. 

The evidence was voluminous. It is thought unnecessary 
to incorporate it here, as it does not tend to illustrate any 
principle of law enunciated in the decision. The plaintiff 
sought to show that though the legal title was in claimant, yet, 
in fact, the property belonged to Cunningham individually. 

The jury found the property subject. ‘The claimant moved 
for a new trial upon numerous grounds, and amongst them, 
because the court erred in admitting the aforesaid testimony 
of Wright, and because the verdict was contrary to the evi- 
dence. The court sustained the motion upon both grounds, 
holding that the testimony of Wright was improperly admit- 
ted, for the reason that the declarations of Cunningham were 
inadmissible to bind his ward, who was the real party at in- 
terest. 

To this decision ordering a new trial, plaintiff excepted. 


. Joun C. ReEeEp, by Samuet Lumpkxry, for plaintiff in 
error. 
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J. D. Marruews, for defendant. 


WakRnNe_ER, Chief Justice. 


This was a claim case, and on the trial thereof the jury 
found the property subject to the execution levied thereon. 
A motion was made for a new trial on the several grounds set 
forth in the record, which was granted by the court on the 
ground of error in admitting the evidence of Wright, and be- 
cause the verdict was strongly and decidedly against the 
weight of the evidence. In looking through the evidence in 
the record, and considering the alleged error in admitting 
Wright’s testimony, we find no error in granting the new 
trial in this case. 

Let the judgment of the court below be affirmed. 


SmirH & ONEAL, plaintiffs in error, vs. Francis A. Frost, 
defendant in error. 


(Trippe, J., did not preside in this case on account of relationship to one of the 
parties.) 


1. Where cotton was stored with the defendants as warehousemen, and 
the houses containing the same were seized by the military authorities 
of the Confederate States, to be used as hospitals, and the cotton thrown 
into the streets, where it was seen by one of the defendants, and the 
facts show a strong probability that it was also seen by the plaintiff, 
and the court charged the jury that though the cotton had been thrown 
out of the defendants’ house by the vis major, yet if the defendants 
could, by the exercise of ordinary care, have recaptured and taken care 
of it, they were liable, and that the measure of damages was the value 
of the cotton at the time of the demand: 

Held, that under the facts this was error. The judge should have qual- 
ified this charge by adding, unless the plaintiff knew, or had good rea- 
son to believe that his cotton or a portion of it was thrown out by the 
military authorites, in which case, if he could have saved it by the ex- 
ercise of ordinary care, the defendants would not be liable, and that 
the jury, in determining the question of ordinary care, were to take 
into consideration the situation of the defendants and their ability or 
want of ability, to exercise ordinary care in the matter. 
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2. If the defendants abandoned the care of the cotton when it was thrown 
out of their buildings and were guilty of want of ordinary care in not 
retaking it, the measure of damages is the value of the cotton at the 
time of the abandonment and not at the time of the demand. 


Warehousemen. Damages. Before Judge BUCHANAN. 
Troup Superior Court. November Term, 1872. 


Smith & O’Neal had, in 1861, 1862 and 1863, taken in 
store, as warehousemen, various lots of cotton for Frost, the 
plaintiff below. In 1865, after the war, Frost demanded the 
cotton, It then appeared that from eighteen to twenty-eight 
bales were missing, and suit was brought against the defend- 
ants as warehousemen, for a breach of duty in failing to keep 
safely the plaintiff’s cotton. 

The defendants set up that a considerable portion of defend- 
ants’ cotton was stored, with his knowledge, in certain houses 
and stables, distant from the warehouse, which defendants had 
rented for the purpose after theirs was filled. The evidence 
showed that their houses were seized by the Confederate mil- 
itary authorities shortly after the battle of Chickamauga, to 
be used as hospitals; that the cotton was thrown out in the 
streets; that after some time, the town authorities had re- 
moved it to a shelter over which defendants had no control. 
The evidence further showed that, at the time the cotton was 
thus thrown out, the defendants and the plaintiff were in the 
Confederate army as soldiers; that they had all applied for 
leave to come home and see to this very matter of which 
they had heard; that the plaintiff did get leave, and came 
home, but both the defendants failed; that the plaintiff re- 
moved and took care of other cotton of his which had been 
thrown out of other houses. One of the defendants came 
home without leave and saw the cotton in the streets, but did 
not take any steps to take care of it. 

The defendants stated on oath that the plaintiff knew some 
of his cotton was stored in the houses alluded to; that he had 
seen them storing there day by day, and that a portion of his 
cotton was received by them and receipted for at said houses, 
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and that they had notified him, before he left the army to 
come home, that they would not be responsible for the cotton. 

The plaintiff testified that he did not know any of his cot- 
ton had been removed from the warehouse to these houses, but 
he did not affirmatively deny either his knowledge that a por- 
tion of his cotton was stored in those houses, or that defend- 
ants had notified him that they would not be responsible for it. 

The court charged the jury, amongst other things, as fol- 
lows: 

“Tf you believe from the evidence that the cotton, by an 
irresistible power, was thrown out of the houses in which it 
was deposited, and that the defendants, by the use and exer- 
cise of ordinary diligence, could not repossess themselves of 
it, and secure and preserve it, the defendants are not liable. 
But if you believe from the evidence that the defendants, by 
the use and exercise of ordinary diligence, could have pos- 
sessed themselves of the cotton and have secured and pre- 
served it, then the defendants are liable for the value of the 
cotton at the time of the demand, if a demand therefor was 
made by the plaintiff.” 

To this charge the defendants excepted. 

The jury found for the plaintiff $4,000 00. The defend- 
ants moved for a new trial, on account of error in the above 
charge. The motion was overruled, and they excepted. 


A. W. Hammonp & Son, for plaintiffs in error. 

Ist. If this action was trover, the verdict should have been 
in the alternative: Code, secs. 3028, 3563, 3564. 

2d. If it was not trover, demand was not pertinent to the 
cause, so far as fixing the measure of damages was concerned. 
Demand is only evidence of prior conversion: Brown’s Ac- 
tions at Law, 316, and authorities cited, viz.: Wilton vs. Gir- 
dlestone, (5 B. & A., 847;) 7 E.C. L. R., 460; 2 Modern R., 
244. : 

3d. Conversion is the gist of the action. Value at date of 
conversion, and interest thereon, is measure of damages gen- 


erally: Schley vs. Lyon et al., 6 Ga. R., 535, (3.) Highest 
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value between conversion and trial can be had only when de- 
fendant keeps the property: Dorsett vs. Frith, 25 Ga. R., 541, 
543. 


FERRELL & LONGLEY, for defendant. 
McCay, Judge. 


Upon the question so elaborately argued in this case, as to 
the weight of the evidence, and whether the verdict is for the 
proper amount according to the testimony, we express no 
opinion, since, under our judgment, there is to be a new trial, 
on other grounds. 

1. The charge does not do full justice to the defendant be- 
Jow, under the evidence. The general principle laid down 
by the judge as to the duty of the warehouseman to use or- 
dinary care, even when his custody of goods is interfered 
with by a vis major, is right enough, and is supported by 
authority as well as by the principles of justice. But there 
is a large element in the evidence that the charge ignores. 
The condition of things as disclosed by the evidence is pe- 
culiar. Not only was the cotton turned into the street by 
the Confederate authorities, but the defendanis themselves 
were under duress, This the plaintiff knew. He was at 
home, was cognizant of the seizure of this cotton at the time 
it was done, and if he knew this was his cotton, or by the 
exercise of such prudence as a man of ordinary prudence usu- 
ally exercises about his affairs, might have known it was his 
cotton, and could have saved and protected it, we think he 
is legally and justly chargeable himself with the loss. It 
occurs to us that common justice would require the owner, 
under such circumstances, to interfere for his own protection. 
He has no right to see his property go to ruin, relying upon 
his remedy over against the warehouseman. Especially is 
this true if he knew, as he did, that the defendants were in 
the Confederate army and themselves under duress by a vis 
major. It seems to us that an owner of cotton, who, knowing 
that the warehousemen were thus situated, should see the cot- 
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ton he had stored with them thus thrown into the street, has 
duties of his own to perform, and that if he neglected to per- 
form them he has no remedy. 

2. Nor do the facts of this case—as that one of the defend- 
ants was in the county—make this rule inapplicable. The 
circumstances of his presence were peculiar; he was absent 
without leave. We all know the position at that time of a 
‘man absent without leave from the army. He was constantly 
in danger of arrest. There was a constant scrutiny of papers 
by the enrolling officers and their underlings, so that even a 
sick or wounded soldier was compelled to be very particu- 
lar to have his papers all right. And we think the judge, in 
charging the jury as to the liabilities of the defendant, if by 
ordinary care they could have saved the cotton, ought to have 
qualified his charge by letting the jury consider from the evi- 
dence whether the defendants were in such a situation as to be 
capable of exercising ordinary care. Duress by the vis major 
of tlie person, so as that he cannot exercise the ordinary care 
to save the goods, is just as much avis major as a violent seiz- 
ure of the goods. 

Judgment reversed. 





Henry Fereuson, plaintiff in error, vs. Socrates G. N. 
FERGUSON, executor, et al., defendants in error. 


1. A testator who died in 1863 bequeathed $3,000 00 to his executor in 
trust for three of his grand-children. The bequest was to be ‘‘set aside 
as soon as the debts and expenses were paid.’’ The balance of his estate 
was given to his son (the executor, ) and to his daughter, Mrs. Flannegan. 
The grand-children filed their bill against the executor for their legacy, 
alleging that he and Mrs. Flannggan, after paying the debts, divided 
the land and negroes between them in November, 1863, and that such 
a division was a devastavit on the part of the executor. The bill did 
not waive discovery. The executor answered that the debts of the 
estate had not been paid at the time of the alleged division ; that the 
creditors would not receive Confederate money; that he would not 
sell property to raise the $3,000 00 for the grand-children in Conted- 
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erate money, and on account of the war and the condition of the 
country, he and his sister, the other residuary legatee, did, in Novem- 
ber, 1863, divide the land and negroes between them as a temporary 
arrangement, on the express agreement and understanding that the 
title should not pass, but the same was to be held subject to the debts 
of the estate and legacy of complainants, until a suitable time should 
arrive when a sale could be effected for good money; that it was so 
held until after the war, and in 1866 the land was regularly sold by him, 
as executor, and for full value. By amendment to the bill Mrs. Flan- 
negan, Harmon and Willis, who had purchased the land, were made 
parties, and a decree was prayed against them, that their deeds should 
be canceled and the land declared subject to complainants’ legacy ; 
Held, that the arrangement made by the executor with the other residu- 
ary legatee, at the time and under the circumstances it was done, was 
not such an appropriation of the assets of the estate as to make him 
liable for the same as for a devastavit. The possession of the land 
having been resumed by the executor and regularly sold in 1866, the 
proceeds of the sale was subject to administration for the purpose of 
paying debts and legacies; and as there is no contest that the land did 
not sell for its value it cannot be again made liable to the same 
claims. 

2. There having been no motion for a new trial, and there being no 
vharge of the court to prevent the jury from making allowances in 
their verdict for the rent and hire of 1864, and rent for 1865 and 1866, 
and no refusal to charge any request on that point. we cannot inquire 
into any alleged error in the verdict for not including the same. 

8. The answers of the defendants, so far as they go to explain the ar- 
rangement made for the disposition of the land and negroes in Novem- 
ber, 1863, are, under the charges in the bill, responsive, and were prop- 
erly submitted to the jury as evidence. 

4. It is not necessary that a defendant should make an affidavit of any 
sort for the purpose of amending his answer, unless in the case of a 
sworn answer to make oath to the amendment. 

5. When a complainant does not rely on the answer of the defendant, 
and introduces other evidence on the trial, the defendant, if he offers 
no evidence, is entitled to the conclusion in the argument to the jury. 


Administrators and executors. New trial. Equity. Dis- 
covery. Amendment. Order of argument. Before Judge 
PorrLe. Lincoln Superior Court. October Term, 1873. 


Henry Ferguson, for himself, and as next friend of his 
minor brothers, Davenport and Socrates Ferguson, filed his 
bill against Socrates G. N. Ferguson, as executor upon the 
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state of John Ferguson, deceased, making, in substance, the 
following case : 

John Ferguson departed this life about February 17th, 
1863, leaving a will, by the fourth item of which he be- 
queathed to complainant and his said two minor brothers (his 
grand-children,) a joint legacy of $3,000 00, in equal parts to 
each, to be set aside for this purpose out of his estate, as soon 
as the debts and expenses of the same shall have been paid. 
By the fifth item, the testator directed the sale of such of his 
personal and real property as might be necessary for the pay- 
ment of his debts and said joint legacy, in the event that the 
sale of his perishable property should prove insufficient for 
that purpose. The will was admitted to probate, letters tes- 
tamentary issued to defendant, and he took possession of the 
estate, consisting of lands and personalty, amounting to about 
$25,000 00 in value. The defendant, afier selling a portion 
of the perishable property and paying the debts of the estate, 
in violation of the provisions of the will, in the month of 
November, 1863, proceeded to a division in kind of the lands 
and negroes between himself and his sister Elizabeth Flanne- 
gan, the residuary legatees. The hire of the negroes for the 
years 1863, 1864 and 1865, amounted annually to $250 00. 
The rent of the land for the same years, and until the month 
of November, 1866, when it was sold by the defendant, was 
worth $250 00 per annum. ‘These sums are assets in the 
hands of the defendant for the payment of debts and legacies, 
and are not the property of the residuary legatees. Com- 
plainant and his said minor brothers have never been paid 
said legacy. The aforesaid division of property was an assent 
to the legacy and an admission of assets. Prayer, that an ac- 
count be had, and that a decree be rendered for the payment 
of the same, ete. 

The defendant presented the following facts in his answer : 

Denies that in November, 1863, he proceeded to a division 
in kind of the lands and negroes of the estate, between him- 
self and his sister Elizabeth Flannegan, after the payment of 
all the debts, but alleges the contrary to be true, that the di- 
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vision was made under an express agreement between himself 
and Elizabeth Flannegan, that the property was to be held sub- 
ject to the unpaid debts of the estate and the legacy bequeathed 
to complainant and his two minor brothers. The legacy was 
not paid at the time appointed by the will, for the reason that 
the currency of the country was then almost entirely worth- 
less, and defendant having been appointed trustee for the said 
legatees, did not consider it right or just to set aside said 
legacy in such currency which many of the creditors were 
refusing to receive. He hoped and believed that the time 
would come when the land and negroes could be sold for 
good currency, and an amount realized sufficient to pay thie 


debts, the legacy to complainant and his brothers, and to leave 


a residuum, Contrary to his expectations a large portion of 
the estate was lost by the emancipation of the negroes. Af- 
ter the termination of the war he sold the said lands, and 
appropriated the proceeds thereof to the payment of the 
debts of the estate. On account of the scarcity of money in 
the country, the sale was not as favorable as he had anticipa- 


ted, and he advanced money and property of his own in the 
settlement of said debts. All of the property of the estate 
which came into the hands of the defendant, has, in good 
faith, with the exception of the negroes, who were emancipa- 
ted, been applied to the satisfaction of the debts. 

To the answer were attached inventory, returns, ete. 

The complainants, by an amendment, made Thomas P. 
Harmon, Elizabeth Flannegan, and Isaiah Willis, purchasers 
of said land, parties defendant, alleging collusion with the 
executor, ete. The answers of these defendants set up, in 
substance, the same defense presented by the answer of the 
executor, also improvements placed on the property, the good 
faith of their purchase, and the absence of all fraud and col- 
lusion. 

The complainants again amended his bill by surcharging 
and falsifying the accounts of the executor as appended to his 
answer. To this the executor filed an amended answer, un- 
necessary to be set forth. 








“ 
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Neither the bill, nor any of the amendments, contained 


any waiver of discovery. 

When the case was called, counsel for the complainant 
moved to strike so much of the answers of the defendants 
as sought to qualify and limit the division of the property 
among the residuary legatees to a mere temporary arrange- 
ment, without vesting in them the title. Also to strike from 
said answers the plea of plene administravit and all averments 
‘in support of the same, as being irrelevant, the division of 
the property having been admitted. Also, to strike the 
amended answer of Socrates G. N. Ferguson upon the ground 
that it was not based “on the necessary preliminary affidavit.” 

The three motions were overruled and complainants ex- 
cepted. 

The court permitted such portions of the answers of the 
defendants as explained the alleged division of the land and 
negroes in November, 1863, to be read in evidence to the jury, 
as responsive to the bill, and complainant excepted. 

The complainants introduced testimony. The defendants 
relied entirely upon their answers. The court awarded the 
concluding argument to the defendants, and complainants ex- 
cepted. 

The evidence is omitted, as unnecessary to an understand- 
ing of the decision. 

In reference to the division of the property between the 
residuary legatees, in November, 1863, the court charged the 
jury as follows: 

“T charge you, that if you believe that the parties to this 
division, afterwards, in 1866, voluntarily surrendered the 
land to the executor to be sold in due course of administra- 
tion, and if it was sold, and fairly sold, in open market, ac- 
cording to law, the executor is not responsible for this part of 
his devustavit, though the evidence should satisfy you that he 
did assent to the legacy, so as to vest the title in himself and 
co-residuary legatee. If he did do wrong, that wrong could 
be cured by a surrender of the land for sale to pay the debts 


and this legacy.” 
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To this charge complainants excepted. 
The jury found for the complainants $690 50, with interest 
from November, 1866, against Socrates G. N. Ferguson. No 


motion for a new trial was made. 
Error is assigned upon each of the aforesaid grounds of 


exceptions. 


W. D. Turr; C. R. Stroruer, for plaintiffs in error. 


W. M. & M. P. Reese, for defendants. 


TrIPPE, Judge. 


1. The chief contest in this case was to obtain a decree 
subjecting the land which had belonged to the testator, and 
was sold by the executor in 1866, to be sold again for the 
payment of complainants’ legacy. There was no issue made 
that the land did not sell for its value, or that there was ac- 
tual fraud committed by the executor and the present owners 
of the land, which would vitiate the sale. The point raised 
is, that the executor and his sister, Mrs. Flannegan, as residu- 
ary legatees, divided the land between them without the legacy 
of $3000 00 to complainants having been paid. The bill 
charges that this was done after the debts of the estate had 
been paid, and that such a division was a devastavit on the 
part of the executor. The answer sets up that the executor 
and his sister only took the property under a special agree- 
ment that it was a temporary arrangement, and that it was to 
be held without the title passing, subject to the debts against 
the estate and the legacy of complainants, and until a suitable 
time should arrive when a sale could be effected for good 
money. This was in the latter part of 1863, and reasons are- 
given why no sale was then had, to-wit: the condition of the- 
country from the then existing war and the great depreciation 
of the only currency in circulation. The land was so held 
until after the war, and was sold in 1866, and by the returns 
of the executor the proceeds of the sale went to the payment 
of the debts, except the amount found in favor of complain- 

VoL. LI, 23, 
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ants. If there were outstanding debts, they had a priority 
over the claim of complainants for their legacy ; and if the 
action of the executor and Mrs. Flannegan in the division, 
was illegal, the creditors did not lose their right to have their 
debts paid or lose their priority over legacies. They could 
have forced the very sale that was made, and there is. no 
reason why the executor should not do that, which by law he 
could have been compelled to do, or which is practically the 
same thing, do that which the creditors could have effected 
by obtaining judgments and enforcing a sale under them. 
Iu any event, the debts must have been paid. The jury 
found that these debts consumed a large portion of what the 
land brought, and there was no motion for a new trial on the 
ground that the verdict was wrong on that point. So it must 
be taken as an established fact that the land was sold and 
the proceeds applied to the payment of debts. If so, it can- 
not be subjected to a resale. 

2. The jury rendered a verdict for complainants against the 
executor for $690 50, with interest. It was urged that the 
executor and Mrs, Flannegan were liable for the rent of the 
land and hire of the negroes for 1864 and the rent for 1865 
and 1866. This may have been true. But no motion was 
made for a new trial. There was no charge of the court ex- 
cepted to as preventing the jury from making allowance in 
the verdict for the hire and rent, nor any exception to a refu- 
sal to charge a request on that point, and we cannot inquire 
into any alleged error in the verdict for not including the 
same: See McRae vs. Adams, 36 Georgia, 442. 

3. The answers of the defendants, so far as they go to ex- 
plain the arrangement made for the disposition of the prop- 
erty in November, 1863, are responsive to the charge in the 
bill on that matter, and to that extent were evidence. Any 
explanation of an admission made, or fact necessarily con- 
nected with it, is part of the response: Code, section 3106 ; 
14 Georgia, 429; 10 Ibid., 208. The answer on this point 
comes within the rule. It is true there were no inter- 
rogatories with numbers put in the bill; but there was no 
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waiver of discovery. A mere omission to insert questions 
with numbers to them, as set forth in section 4176, Code, does 
not deprive a defendant of the benefit of his answer so far as 
it is responsive to the charges in the bill. He may confine 
his discovery to those points to which special interrogatories 
are placed in the bill, (Code, section 3104,) but that is a privi- 
lege, and no right is lost thereby. If a complainant wishes 
to avoid making the answer of the defendant evidence, he 
must, under Code, section 3101, waive discovery. 

4. Besides the very broad provisions of section 3479, Code, 
allowing amendments, it is specially declared in Code, section 
4195, that “a sworn answer is subject to amendment at any 
time, by leave of the court, as other pleadings ; but an admis- 
sion made in such answer shall always be evidence, when of- 
fered by the other party.” It is not necessary that an affida- 
vit of any sort should be made by a defendant for the purpose 
of amending an answer, There might be cases in which the 
court, in its diseretion, might be authorized to require a state- 
ment under oath of the facts connected with making the 
amendment, before leave would be granted for allowing it to 
be made. Indeed, this was the general rule as to permitting 
amendments to sworn answers: Jartin vs. Atkinson, 5 Geor- 
gia, 390; Cary vs. Ector, 7 Ibid., 99; Daniels’ Pleadings 
and Practice, 914. But this was before the adoption of the 
Code, which has put such amendments on the same footing as 
amendments to other pleadings: Code, sections 3479, 4195. 
Of course, any answer, whether it be the original or an 
amended answer, must be sworn to, before it can be used as 
evidence. . 

5. Complainants introduced several witnesses before the 
jury; the defendants offered none. The court held that the 
defendants was entitled to the conclusion in the argument to 
the jury. There was no error in this. Section 4207, Code, 
declares that “the rules of evidence shall be the same as in 
trials at law, and the rules of practice as to continuance, and 
in the conduct of the case before the jury, except that when a 
complainant relies solely on the defendant's answer, he shall be 
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entitled to open and conclude the cause.” Complainants did 
not rely solely on defendants’ answers, but introduced other * 
evidence, and so far as we can determine from the record, all 
the testimony of any kind which was before the jury was pre- 
sented by them. If so, the conclusion was properly awarded 
to defendants. 

Judgment affirmed. 


GRANT, ALEXANDER & Company, plaintiffs in error, vs. 
‘THE SAVANNAH, GRIFFIN AND NorTH ALABAMA RaAIL- 
ROAD CoMPANY, defendant in error. 


(Trippe, J., having been of counsel, did not preside in this case.] 


1. Where a contract between a railroad company and contractors pro- 
vided that the chief engineer of the company should be the inspector 
of the work, and determine when the contract had been complied 
with ; that all disputes and differences should be adjusted by him, and 
his decision should be conc!usive without further recourse or appeal ; 
that should the work, in the opinion of the engineer, not progress in 
such manner as to insure its completion by the time stipulated, the 
said engineer, after giving ten days’ notice, might proceed to have the 
work executed by hiring men, or by sub-contracting such portions 
thereof as he might deem necessary to insure its completion, at the 
expense of the contractors: 

Held, that said engineer was made the arbitrator of the rights of the 
parties under the contract, and his decision was as conclusive and 
binding as the award of any other arbitrator, and could only be at- 
tacked for fraud or some other ground of illegality recognized for that 
purpose. 

2. If the engineer failed to give the ten days’ notice to the plaintiffs, as 
the work was progressiug, prior to the time at which it was to be com- 
pleted, and the company failed to avail itself of the privilege which it 
had, by the terms of the coitract, to insure the completion of the 
work by that time, and allowed the plaintiffs to proceed with the work 
under the contract, making montlily estimates therefor, and if, when 
the work was completed, the engineer made a final estimate of the 
work, and if, in making such final estimate, he certified that it was fin- 
ished according to the contract, with the exception of certain specified 
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deductions made therein, then such acts and conduct on the part of 
the defendant would, in contemplation of the law, be a waiver of any 
claim for damages against the plaintiffs, under the contract, for not 
completing the work by the time stipulated therein, and the defendant 
would be estopped from claiming damages therefor. 


Railroads. Arbitrament and award. Waiver. Estoppel. 
Contracts. Before Judge HALL. Spalding Superior Court. 
May Adjourned Term, 1873. 


For the facts of this case, see the decision. 


Nisset & Jackson; WuittiteE & Gustin; Doyat & 
NUNNALLY, for plaintiffs in error. 


B. H. Hirt & Son; PeEEpites & Howei.; A. W. HAm- 
MOND & Son; Boynton & DisMUKE; SPEER & STEWART, 
for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant to recover a sum of money alleged to be due them 
as railroad contractors, on the following contract : 

“ Articles of agreement made and concluded this twentieth 
day of October, one thousand eight hundred and sixty-nine, 
between the engineer of the Savannah, Griffin and North 
Alabama Railroad, for the company, on the one part, and 
Grant, Alexander & Company, on the other part, whereby it 
is covenanted and agreed as follows : 

“The said Grant, Alexander & Company, on their part, 
covenant and agree to finish all the work on the Savannah, 
Griffin and North Alabama Railroad, between Griffin and 
Newnan, embracing masonry and foundations for Head’s, 
White Water and White Oak creeks ; all the first-class Howe 
truss-bridges over Flint river, White Water, Line, Griffin, 
White Oak and Turkey creeks ; build all culverts that may 
be required, and repair those that may be in bad order; lay 
the track ; remove all slides and clear out all ditches, com- 
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mencing opposite the west side of the Macon and Western 
Railroad ticket office at Griffin, and ending at the crossing of 
the Savannah, Griffin and North Alabama Railroad of the 
Atlanta and West Point Railroad, at Newnan—all to be done 
in accordance with specifications and instructions of the chief 
engineer or his representatives, by or before the first of June, 
1870. 

“And the engineer, for his company, on his part, does 
covenant and agree to pay the said Grant, Alexander & Com- 
pany, when the work herein contracted for shall have been 
faithfully executed, according to orders, at the following rates, 
pro vata of work, the same to be judged by the engineer, viz: 
Ninety per cent. to be paid in cash as the work progresses, 
and ten per cent. in stock of the company. The railroad com- 
pany to furnish the necessary engine and cars for laying track, 
clearing out ditches, and transporting all necessary material 
for trestle-work, bridges, ete. 

“And it is agreed, that the said Grant, Alexander & Com- 
pany, party of the second part, will not let or transfer this 
contract, or any part thereof, without the consent of the chief 
engineer. And it is further agreed, that the chief engineer of 
the Savannah, Griffin and North Alabama Railroad Com- 
pany, or some person or persons appointed by him, shall be 
the inspector of the said work, and determine when this con- 
tract has been complied with according to its just and fair in- 
terpretation, and the amount of the same, and all disputes and 
differences under it to be adjusted by him, and his decision 
shall be conclusive without further recourse or appeal; and 
should the work, in the opinion of the engineer, or his repre- 
sentatives, not progress in such manner as to insure the com- 
pletion by the time above stipulated, the said engineer, after 
giving ten days’ notice, may proceed to have the work executed 
by hiring men, or sub-contracting such portions of the work 
as he may deem necessary to insure its completion, at the ex- 
pense of the above contractors, (Grant, Alexander & Com- 
pany.) 

“Tn witness whereof, the said parties have hereunto set 
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their hands and seals, this twentieth day of October, eighteen 
hundred and sixty-nine. 


“M. CORPUT, 
‘Ch. Eng. S., G. and N, A. R. R. 
“GRANT, ALEXANDER & CO. 
“ Witness: A. J. LANE. 
“ Approved, A. J. WHITE, 
‘* President S., G. and N. A. R. R. 
“Macon, October, 1869.” 


To the plaintiffs’ action, the defendant plead that the con- 
tract was not performed by the plaintiffs by the time specified 
therein, and claimed damages in consequence thereof, which 
damages the defendant sought to recoup against the plaintiffs, 
demand in the nature of a cross-action therefor. On the trial 
of the case, the jury, under the charge of the court, found a 
verdict for the plaintiffs for $10,000 00 in the stock of the 
defendant’s company, (about which there was no controversy,) 
but allowed the defendant to recoup in damages against the 
plaintiffs the entire amount of their claim over and above the 
amount of stock claimed by them. A motion was made by 
the plaintiffs for a new trial on the several grounds therein 
set forth, which was overruled by the court, and the plaintiffs 
excepted. 

1. The plaintiffs introduced in evidence the following docu- 
ment, the same being the final estimate of the work done by 
plaintiffs under the contract by its chief engineer on the road : 


©1870. Savannah, Griffin and North Alabama Railroad Company 
“* To Grant, Alexander & Company, Dr. 
‘*To completing and finishing the gradation, masonry, bridg- 
ing and track-laying of the Savannah, Griffin and North 
Alabama Railroad from Griffin to Newnan, as per contract..$100,000 00 


FINAL ESTIMATE. 
** Deduct former payments $ 79,758 00 
‘6 for unfinished embankments 100 00 ° 
‘¢ for unfinished rock-cut, (see. 34,) 25 00 
‘¢ for surface culverts not built, 72 cubic 
perches, $3 00 216 00--80,099 00 


‘* Balance due , $19,901 00 
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**T certify that the above estimate is correct, and that the work is fin- 
ished according to contract with the exception of the above deductions. 
(Signed) “HH. S. WATT, Engineer.” 





The engineer was examined as a witness, and stated that 
the final estimate was not dated, by an oversight of his, but 
it was made out on the 28th of October, 1870. It appears 
from the evidence in the record that the road was not com- 
pleted to Newnan until about the 20th of October. The 
main controlling question in this case is, what is the proper 
legal interpretation of the contract made by the parties? 
When a contract is written in plain unambiguous words, the 
construction of it is a question for the court, and not a ques- 
tion for the jury. What is the fair legal construction and in- 
terpretation of the contract made by the parties for the build- 
ing of defendant’s road from Griffin to Newnan ?> The plain- 
tiffs contracted on their part to build the road in aceordance 
with specifications and instructions of the chief engineer of 
the company or his representative, by or before the first of 
June, 1870. The defendant contracted to pay the plaintiffs 
therefor when the work shall have been faithfully executed 
according to orders, at the following rates pro rata of work, 
the same to be judged by the engineer, to-wit: ninety per 
cent to be paid in eash as the work progresses, and ten per 
cent in stock of the company—the company to furnish the 
necessary engine and cars for laying track, cleaning out ditches 
ete., as specified in the contract. The plaintiffs were not to 
let or transfer the contract, or any part thereof, without the 
consent of the chief engineer. It was further stipulated in 
the contract that the chief engineer of the company, or some 
person or persons appointed by him, should be the inspector of 
the work, and determine when the contract had been com- 
plied with according to its just and fair interpretation, and 
the amount of the same, and all disputes and differences un- 
der it to be adjusted by him, and his decision shall be conelu- 
sive, without further recourse or appeal. It was the clear in- 
tention of the parties, as expressed in this contract, and such 
is its legal effect, that the engineer of the company should be 
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the arbitrator to determine when the contract had been com- 
plied with by either party, and to adjust all disputes and dif- 
ferences between them under it, and his decision was to be 
conclusive upon them, whether the same related to the per- 
formance of the contract by the plaintiffs or the defendant. 
Their chosen arbitrator, by the express terms of their con- 
tract, was to determine all disputes and differences between 
them arising under it, without further recourse or appeal; 
that is to say, the engineer of the defendant was to be the ar- 
bitrator to determine when the contract had been complied 
with according to its just and fair interpretation, and the 
amount of the same, and all disputes and differences under 
it were to be adjusted by him, and his decision should be 
conclusive, without further recourse or appeal, and when said 
arbitrator had determined that the contract had | eea com- 
plied with by either party thereto, and the amount to be paid 
for the work done under it, the decision or award of such ar- 
bitrator was as conclusive and binding upon the parties to 
that contract as the decision and award of any other arbitra- 
tor or arbitrators would be under the law, and could not be 
attacked or set aside, unless for fraud or other grounds of il- 
legality recognized for that purpose: Milner & Company vs. 
The Georgia Railroad and Banking Company, 4 Georgia Re- 
ports, 385; The Atlanta Air Line Railroad Company vs. 
Mangham & Prickett, 49 Georgia, 266. 

2. The clause in the contract which provides that if the 
work, in the opinion of the engineer, should not progress 
in such manner as to insure its completion by the time stip- 
ulated, the engineer, after giving ten days’ notice, may pro- 
ceed to have the work executed by hiring men, or sub-con- 
tacting such portions of the work as he may deem necessary 
to insure its completion at the expense of the contractors, was 
evidently inserted therein, for the benefit and protection of 
the defendant. The defendant’s engineer would be presumed 
to know the condition and progress of the work he was super- 
intending, but there is positive evidence in the record that he 
did know it, and complained that the work was not progress- 
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ing, but he did not give the notice to the plaintiffs which he 
was authorized to do by the terms of the contract; the plain- 
tiffs were allowed to go on with the work and to complete it 
after the first of June. The defendant now claims damages 
because the work was not completed by the first of June. 
The engineer of the defendant could have had the work com- 
pleted by that time at the plaintiffs’ expense, on giving the 
ten days’ notice, if he had deemed it necessary for the interest 
of the company, and had thought proper to have done so, but 
he did not act in the matter, and left the plaintiffs to prose- 
cute the work until they finished it in October, he continuing 
to make out his monthly estimates for the work done by 
plaintiffs under the contract up to that time. If the defend- 
ant, under a fair and just interpretation of the contract, had 
intended to claim damages of the plaintiffs for not completing 
the work by the first of June, its engineer should have given 
the ten days’ notice within a reasonable time, so as to have 
enabled the plaintiffs to have acted upon it, or have completed 
the work itself in the manner specified in the contract, at their 
expense. ‘The engineer failing to give the ten days’ notice to 
the plaintiffs, as specified in the contract, within a reasonable 
time, and continuing to make out their monthly estimates for 
the work done under the contract, the plaintiffs had the right 
to believe that the defendant had waived its claim for dam- 
ages under the contract for the non-completion of the work 
by the first of June. The defendant certainly did not seek 
the remedy for which it stipulated in the contract, and not 
having done that, the law will not allow it to resort to another, 
at its own option, to the prejudice of the plaintiffs who have 
acted upon its conduct, and completed the work after the ex- 
piration of the time. By not resorting to the remedy stipu- 
lated in the contract for its own benefit and protection, of 
which the plaintiffs were ‘entitled to the ten days’ notice by 
the engineer, within a reasonable time, they are placed in a 
worse position than they otherwise would have been in regard 
to the damages now claimed. If the ten days’ notice had been 
given within a reasonable time, as stipulated in the contract, 
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the plaintiffs would have had the right to have placed an ad- 
ditional force on the work, and thus have reduced the expense 
to which the defendant might have subjected them by the 
employment of hands to finish it, or the amount of damages 
now claimed. But as this stipulation in the contract was for 
the protection and benefit of the defendant exclusively, it had 
the right to waive it if it thought proper to do so, and having 
waived it, it cannot resort to another remedy to recover dam- 
age for the non-completion of the work in time, when to do 
so would be prejudicial to the rights of the plaintiffs who 
have acted upon that waiver of the defendant. A party may 
waive a right, by express words, or by such acts and conduct, 
as in contemplation of law, will amount to a waiver. The 
defendant in this case, not only failed to seek the remedy stipu- 
Jated in the contract for damages in not completing the work 
by the first of June, but allowed the plaintiffs to go on with 
the work after that time, making out its monthly estimates 
for the work done under the contract, and when the work was 
completed a final estimate was made by the defendant’s engi- 
neer, in which he certifies there is a balance due the plaintiffs 
under the contract of $19,901 00, and that the work had 
been finished according to contract, with the exception of cer- 
tain specified deductions made therein. Blackstone defines an 
estoppel to be, where a man hath done some act which estops 
or precludes him from averring anything to the contrary: 3 
Black. Com., 308. Estoppels may arise either by matter of 
record, by the deed of the party, or from matter in pais: 1 
Bouvier’s Law Dictionary, 376, and authorities there cited. 
This claim for damages for the non-completion of the work 
by the Ist of June, in view of the facts contained in the re- 
cord, looks very much like it was an after-thought. It is 
true that White, the president of the company, states in his 
evidence that about the middle of June he first gave Grant, 
one of the plaintiffs, notice of his claim for damages on ac- 
count of the payment of interest to the stockholders. Grant, 
in his evidence, states that he never knew of any intention to 
claim damages for delay in finishing the work until about the 





356 SUPREME COURT OF GEORGIA. 


Grant, Alexander & Company vs. The Savannah, ete., Company. 





10th of November, when he went to White’s office, in Macon, 
for a final settlement, and then he informed him that he would 
not settle until his claim for damages was allowed. This was 
after the work had been completed by the plaintiffs. Assum- 
ing that White did give Grant notice in the middle of June, as 
stated by him, that was not the kind of notice stipulated for 
in the contract. The ten days’ notice contemplated by the 
contract was to be given by the engineer whilst the work was 
progressing, prior to the 1st of June, so that the plaintiffs 
might take steps to complete the work by that time, or that 
the defendant might proceed to have the work executed, if it 
deemed it necessary to insure its completion by that time, at 
the expense of the plaintiffs. By the terms of the contract 
the giving of the notice was made to depend on the opinion 
of the defendant’s engineer as to the progress of the work, to 
insure its completion by the 1st of June; he was the arbitra- 
tor chosen by the parties to determine that question and to 
give the notice. 

In view of the stipulation in the contract as to the ten days’ 
notice to be given by the defendant’s engineer to the plain- 
tiffs as the work progressed, and the rights and privileges of 
the defendant under it to insure the completion of the work 
by the time stipulated in the contract, and in view of the evi- 
dence in the record as to the waiver of the time of its com- 
pletion on the part of the defendant, by its acts and conduct, 
the court below should have charged the jury that if the en- 
gineer of the defendant failed to give the ten days’ notice to 
the plaintiffs as the work was progressing, prior to the Ist of 
June, and failed to avail itself of the privilges which it had 
by the terms of the contract, to insure the completion of the 
work by that time, and allowed the plaintiffs to proceed with 
the work under the contract, making monthly estimates there- 
for, and if when the work was completed the defendant’s en- 
gineer made a final estimate of the work, and if in making 
such final estimate of the work he certified that it was finished 
according to the contract, with the exception of certain speci- 
fied deductions made therein, then such acts and conduct on 
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the part of the defendant would, in contemplation of the law, 
be a waiver of any claim for damages against the plaintiffs 
under the contract, for not completing the work by the time 
stipulated therein, and the defendant would be estopped from 
claiming damages therefor. In our judgment, by the terms 
of the contract, the defendant’s engineer was made the arbi- 
trator to determine when the contract had been complied with 
by either party, and to determine all disputes and differences 
between them arising under it, and his decision in relation 
thereto was to be conclusive, and that being so, it necessarily 
follows that when the defendant’s engineer made his final esti- 
mate of the work done by the plaintiffs for the defendant, as 
set forth in the record, and certified that it was correct, and 
that the work was finished according to contract, with the ex- 
ception therein stated of certain deductions, that final estimate 
of the defendant’s engineer was his decision and award, and 
was as binding and conclusive upon the plaintiffs and defend- 
ant as the decision and award of any other arbitrator or arbi- 
trators, and the court below erred in admitting any evidence 
at the trial going behind that award for the purpose of show- 
ing that either party had sustained damage on account of the 
non-performance of the contract by either of the parties there- 
to. The judgment of their own chosen arbitrator was conclu- 
sive upon them, and the law will compel them to abide by it, 
unless it can be attacked for fraud or other recognized ground 
of illegality for setting aside an award. The view which we 
have taken of this case renders it unnecessary for us to express 
any opinion as to the rule of damages given in charge by the 
court to the jury. 
Let the judgment of the court below be reversed. 
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Revsen J. Burt, plaintiff in error, vs. THomas ONEAL, de- 
fendant in error. 


Where a bill was filed praying an injunction against the enforcement of 
an execution, and it appeared that the plaintiff in the execution had 
filed a petition for partition of a parcel of land on which was a mill, 
the petition alleging that the petitioner and A had owned the land in 
common and had agreed to run the mill in partnership, but that A had 
sold his interest to B, and that C had set up certain claims against the 
partnership; that commissioners had been appointed to investigate the 
accounts and to sell the land; that the commissioners had reported 
that they had investigated the accounts of the partnership between the 
petitioner and A., and found the petitioner entitled to $1,000 less $200, 
and that the firm owed C nothing. A, B and C all excepted to the re- 
port, and the issue was tried by a jury, who found in favor of peti- 
tioner $800 00. Petitioner’s counsel entered up a judgment against A, 
B and C for the amount, and execution was levied on the property of 
C, who filed the bill, insisting that the judgment should have been en- 
tered against A alone: 

Held, that the judge did not err in granting the injunction. Under the 
pleadings it is impossible to say what was the real intent of the verdict 
of the jury, and equity and good conscience requires that there should 
be a rehearing. 


Injunction. Verdict. Before Judge BucHANAN. Troup 
Superior Court. November Adjourned Term, 1873. 


Thomas Oneal filed his bill against Reuben J. Butt, mak- 
ing substantially the following case: 

At the May term, 1872, of Troup superior court, the de- 
fendant made, application for the partition of certain realty 
and personalty, in which Hilliard Oneal, Edward F. Culver 
and complainant were interested. The petition presented the 
following facts: 

On the first Tuesday in October, 1849, petitioner and Hill- 
iard Oneal became the joint owners of a certain tract of land 
known as the “Oneal mill property,” embracing twelve hun- 
dred and fifty-two acres, more or less, with valuable water 
privileges thereto attached, and a large merchant mill located 
thereon. After conveying to divers persons small portions of 
the land, the balance, with the exception of the mill property 
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and twenty acres immediately surrounding it, was divided be- 
tween them by arbitration, and the award filed in the clerk’s 
office of the superior court of said county, on January 29th, 
1872. In this arbitration the state of the mutual accounts 
existing between them was not considered. At the time of 
the purchase of the aforesaid property, petitioner and Hill- 
iard Oneal were executors upon the estate of James Oneal, 
deceased. They agreed that the business of the mill and that 
of managing the estate should be conducted by them jointly, 
each to give attention to that which, in the exigencies of the 
business, should come to him, and without extra charge the 
one to the other, and that the profits should be equally divided 
between them. Thus the business proceeded for years, peti- 
tioner giving more attention to the matters of the estate. It 
became established between them as a custom that they would 
alternate annually in employing a miller. In 1866, Oneal 
hired his son-in-law, Edward F. Culver. During .that year 
a saw-mill was also put in operation. In February or March 
Oneal possessed himself of the books of the concern, and de- 
nied to petitioner any participation in the management of the 
business. At the close of the year Oneal admitted the custom 
heretofore referred to, but upon petitioner’s contracting with a 
competent miller, at a reasonable price, he ‘objected to him, 
and without the consent of petitioner, retained his son-in-law. 
This condition of affairs continued until February 15th, 1870, 
when the rupture became more distinetly defined. Petitioner 
complained of the conduct of the miller which had been cal- 
culated to prevent custom and patronage, when said Culver 
told him, in the presence of and with the consent of Oneal, 
that he was not doing business for him. Petitioner then hired 
W. McGee and placed him in the mill, and a division of the 
grain on hand was made. Petitioner has received at various 
times from the mill small sums of money aggregating about 
$515 00, and some bread corn and flour, but not exceeding 
one-third of what he was entitled to. Petitioner made fre- 
quent requests for a settlement, but it was deferred upon vari- 
ous pretexts. In the fall of 1869 he obtained sufficient access 
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to the books to ascertain that after allowing to Oneal all the 
credits which he claimed, there was a balance due him of at 
least $1,071 00. 

Oneal asserts that he has sold his half interest in said mill 
property to his son Thomas, and said son claims such interest, 
but petitioner has never consented to this transaction. * Culver, 
confederating with Hilliard Oneal, presents a claim of $1,- 
200 00 agaiust said mill. 

This property, on account of the machinery and water- 
power, cannot be divided without a sale. Therefore prays the 
appointment of commissioners, that the accounts between the 
aforesaid parties may be adjusted, that the partnership may 
be dissolved, that the property may be sold, and that such 
portion of the proceeds as may be due to petitioner shall be 
paid him. . 

The bill further recited that commissioners were appointed 
to examine the mutual accounts between the -parties, and to 
sell the property. That the commissioners reported that they 
found against the claims of Culver, and in favor of the peti- 
tioner, Reuben J. Butt, $1,000 00, subject to a credit of 
$200 00; that the mill property was sold to James Oneal for 
$4,405 00, one-third of which has been paid in cash, and a 
secured note for the balance taken ; that the personalty sold 
for $54 75; that the expenses of sale, ete., were $29 50. 

That to this report of the commissioners the petitioner 
Reuben J. Butt, and the defendants to said petition, to-wit : 
Hilliard Oneal, Thomas Oneal and Edward F. Culver, all 
excepted. The exception of Butt was based upon the ground 
that the commissioners did not take charge of the books of 
Oneal & Butt, and of the evidences of indebtedness due to 
said firm, and return the same to court. The exceptions of 
Culver and Hilliard Oneal went at length into the accounts 
between all the parties, ‘and sought thereby to show the incor- 
rectness of the result arrived at. They also set up various 
irregularities in the proceedings of the commissioners. Thomas 
Oneal said that he was not indebted to petitioner in the man- 
ner and form as alleged, and that since January, 1872, he had 
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been the only co-tenant with petitioner, in the ownership, use 
and possession of said mill property. 

That all of the issues thus formed were submitted together 
to a jury, who returned the following verdict : “ We, the jury, 
find for the plaintiff $800 00.” 

That this verdict ought in equity and good conscience be 
construed to mean, as was the intention of the jury, that the 
petitioner, Reuben J. Butt, should recover of the defendant, 
Hilliard Oneal, alone, and not of the other defendants, of 
which complainant was one. That notwithstanding this was 
the manifest intention of the jury in rendering such verdict, 
yet the defendant, Reuben J. Butt, entered judgment thereon 
against all of the defendants, including complainant. That 
execution has issued and been levied upon the property of 
complainant. Prays that the sale under said levy may be en- 
joined, subpeena, ete. 

The answer of the defendant is omitted as not tending to 
elucidate the point passed on by the court. 

The injunction was granted as prayed for, and defendant 
excepted. 


B. H. Bieua, for plaintiff in error. 


A. H. Cox, by brief, for defendant. 


McCay, Judge. 


There are very serious objections to the whole course of 
proceeding in the original case. We have rarely seen an at- 
tempt to cover so many incongruous things in one proceeding, 
and that, too, a proceeding not in the nature of a suit, but a 
petition for partition. As, however, the parties do not seem 
to have objected, and participated in the various forms of pro- 
ceedings which grew up under the petition, we should hold 
them too late now to interfere on this ground. But we think 
the judgment entered up in this case is not justified by the 
verdict, if indeed, it is sufficiently certain for any judgment. 
Under the allegations in the petition and in the order appoint- 

VoL. Li. 24, 
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ing the commissioners, and in their report, it appears that 
there had been a partnership in running the mill between the 
two original owners; that the elder Oneal had sold first a 
part, then the whole of his joint interest in the property, to 
the defendant in error, and that Culver had set up a claim of 
a debt due him by the partnership. 

Here, then, are, first, a petition for a partition of the real 
estate, which is a contest between Butt and the younger Oneal, 
then a claim for a settlement of the partnership affairs. This 
is between Butt and Hilliard Oneal, and, lastly, the demand 
of Culver. A report was made by the commissioners—they 
found that nothing was due Culver; second, that in estimating 
the partnership affairs $1,000 00, less $200 00, was due Butt. 
To this all parties, that is the two Oneals and Culver, excep- 
ted, and the matter went to a jury, who simply found for 
Butt $800 00. In other words, they affirmed the report of 
the commissioners. Butt has treated this as a judgment in 
his favor against all for $800 00. We think this unauthor- 
ized. It is hard to say what was the intent of the report. 
We should say, prima facie, it means that Butt is entitled to 
$800 00 out of the proceeds of the sale. Perhaps, too, that 
if this was not enough, then it was to be paid by Hilliard 
Oneal, the partner. How James Oneal should, in any aspect 
of the matter, or Culver, be liable for it, we are not able to 
see. 

This is not an ordinary suit against A, B and C, charging 
them with a debt; in such a case a verdict for the plaintiff 
generally for a fixed sum, would, by intendment of law, be 
against all defendants. But this is an anomalous proceeding 
to settle accounts and partition land, in which each defendant 
stands in a separate position, and the report and verdict ought 
to show how each stood. As the partnership was between H. 
Oneal and Butt, we say, primq facie, the verdict is against 
him, though there is a painful uncertainty as to the meaning. 
We think clearly it could not have been intended to be against 
Culver, and we hardly think it included the younger Oneal. 
We think, therefore, the report and the verdict too uncertain 
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as against James Oneal to be enforced, and that the injunction 
ought to have been granted. 
Judgment affirmed. 


R. S. McFartrn, administrator, plaintiff in error, vs. WiL- 
LIAM J. RinGeEr et al., defendants in error, 


1, An administrator de bonis non can sue a creditor of an insolvent es- 
tate for the recovery of what may have been paid him by a former 
representative of the estate, beyond such creditor’s pro rata share of 
the assets. 

. As it appears doubtful from the record what was the amount of assets 
in the hands of the present representative for the payment of debts, 
and the inventory returned by him showing, without further explana- 
tion than is contained in the evidence, that a larger credit should have 
been allowed the defendant below than the jury gave him, we do not 
think the court erred in granting a new trial; nor do we feel author- 
ized under the evidence to order any specific amount to be remitted 
from the verdict. 


Administrators and executors. New trial. Before Judge 
BucuHaNnan. Troup Superior Court. November Term, 1873. 


R. 8. MeFarlin, as administrator de bonis non euin testa- 
mento annexo, upon the estate of R. D. H. Tharp, deceased, 
filed his bill against William J. Ringer and Martha M. A. 
Tharp, making this case: 

R. D. H. Tharp died testate in the year 1864, leaving an 
insolvent estate. His widow, the defendant, Martha M. A. 
Tharp, qualified as executrix, and took charge of the property. 
The land was divided into parcels and advertised to be sold 
on twelve months’ time, the purchasers to give mortgages 
as security. The sale took place on January 2d, 1866. The 
home place was sold subject to the widow’s dower. One tract 
containing seventy-five acres, more or less, was bid off by the 
defendant, William J. Ringer, the brother of the executrix, 
for the sum of $1,200 00. By the return of the proceedings 
had at this sale to the ordinary, the executrix sought to dis- 
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charge Ringer’s indebtedness for the purchase money of said 
land, by crediting it on certain notes held by him against the 
estate. There were other creditors of higher dignity whose 
claims were sufficient to exhaust all the assets. On exception 
made to this return, it was disallowed, and the executrix re- 
quired to give bond, and failing to comply, her letters were 
revoked and complainant was appointed administrator de 
bonis, ete. He has been authorized to sell all the perishable 
property and land belonging to the estate. The furmer exe- 
eutrix has no means which can be reached at law. Ringer 
will neither pay the purchase money nor deliver up the land 
bought by him, he having a deed from said executrix. This 
sale was but the result of a combination between the defend- 
auts, by which they sought to defraud creditors of a higher 
dignity. Processes of garnishment have been served on Ringer 
at the instance of several creditors, requiring him to answer 
what he is indebted to said estate. He has answered denying 
any indebtedness, and his answer has been traversed. This is 
one of the pretexts set up by him why he cannot come to any 
settlement with complainant. 

Prays that the defendant Ringer may be required either to 
pay the aforesaid sum of $1,200 00 with interest thereon, or 
to deliver up the land. 

To the bill was attached an exhibit showing that the estate 
was appraised, after it passed into the hands of complainant, 
at $4,580 12. In addition to this, an attorney’s receipt for 
three notes due the estate: one dated April 2d, 1864, due on 
demand for $2,000 00; one dated March 31st, 1853, due De- 
cember 25th thereafter for $25 00; one dated March 25th, 
1858, due at ten days, for $25 00. Also an exhibit showing 
judgments against the estate to the amount of $4,776 84, 
(only one of which for $286 00 principal, and $20 86 interest 
to January 17th, 1862, with accruing interest, was obtained 
prior to the death of the testator,) and notes and accounts to 
the amount of $1,818 91. 

The defendant Ringer, by his answer, admitted the allega- 
tions of the bill as to the sale of the land to him, but denied 
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all fraud and collusion ; says that prior to the service of pro- 
cesses of garnishment upon him, nothing had been said be- 
tween the executrix and him as to crediting his bid upon his 
claim against the estate, but that then it became necessary that 
a settlement should be had in order that he might make cor- 
rect answers as to his indebtedness to the estate, if any ex- 
isted ; that this settlement resulted in demonstrating that the 
estate was indebted to him about $600 00 after allowing, as a 
credit on a note held by him, the amount of the purchase 
money to be paid for said land. Denies that there are claims 
of a higher dignity sufficient to exhaust all the assets, and 
asserts that at the time of said accounting he confidently be- 
lieved that said estate would pay at least two-thirds of its in- 
debtedness. Says that said settlement was made in good faith, 
and should not be set aside. 

The answer of the defendant, Martha M. A. Tharp, simply 
corroborated that of her co-defendant, and shed no new light 
on the litigation. 

The evidence disclosed that the complainant had paid out 
about $1,200 00 on the claims against the estate; that out of 
this amount was settled the only judgment obtained against 
the testator before his death, amounting to $286 00 principal, 
$20 86 interest to January 17th, 1862, and all accruing in- 
terest ; that the balance was applied to the indebtedness which 
was represented by notes at the time of his death, but upon 
several of which judgments had since been obtained. That 
claims amounting to $10,000 00 or $12,000 00 in notes have 
been presented to him; that the estate is insolvent; that he 
has paid between twelve and fourteen cents on the dollar on 
notes ; that he had between $150 00 ‘and $175 00 on hand 
after paying out the $1,200 00. That Ringer’s claims have 
never been presented to him, though he had inquired how 
the estate would be paid out as to notes and accounts. That 


he knew Ringer claimed to have some debts against the es- 
tate. 

In view of the verdict, the evidence as to the other issues 
presented by the bill and answers is omitted as immaterial. 
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The jury found for the complainant $981 60, with interest 
from the time the purchase money became due. 

The defendant moved for a new trial upon the ground, 
among others, that the verdict was contrary to the evidence. 
The motion was granted, and complainant excepted and as- 
signs error as follows : 

Ist. Because the verdict was not contrary to the evidence. 

2d. Beeause, on the hearing of said motion, counsel for 
complainant asked that defendants’ solicitors might be re- 
quired to point out specifically in what amount the verdict 
was excessive, in order that the court, in deciding such mo- 
tion, might allow to the complainant the privilege of writing 


off such excess. 
B. H. Biauam; Speer & Speer, for plaintiff in error. 


B. H. Hiri & Son; W. O. TuGa er, for defendants. 


TRIPPE, Judge. 


1. The estate of the testator, Tharp, is insolvent. The 
former representative is also insolvent. Mrs. Tharp was the 
executrix, and gave no bond, even when it was required. of 
her, and was consequently removed. ‘The complainant is the 
administrator de bonis non, and brought suit against Mrs. 
Tharp and the defendant, W. J. Ringer, for the purpose of 
recovering in behalf of other creditors, a large excess which 
it is claimed was paid by the executrix to Ringer as a credi- 
tor, over and above his proper share of the assets. If a cred- 
itor obtains from an insolvent representative of an insolvent 
estate more than his proportion of his debt, there is no other 


way to correct the wrong except by a suit against such credi- 
tor. This is more especially true if such creditor know that 
the estate is insolvent. If the. executrix could respond for 
the devastavit, then a recovery against her would be sufficient. 
But if she and the estate are both insolvent, or if such credi- 
tor confederated with her to commit the waste, then the right 
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exists against both. This suit was against both, and so was 
the verdict. If legacies have been paid, a creditor, after ex- 
hausting the assets in the hands of the executor, may pro- 
ceed against each legatee for his pro rata share: Code, sec- 
tion 2467. The same principle would require a creditor to 
refund the excess that may have been paid to him. 

2. A new trial was granted in the court below on the ground 
that the verdict was not sustained by the evidence. We take 
it that the court was of opinion that the verdict was for too 
great an amount under the testimony. We have looked closely 
through the long record in the case, embracing the returns of 
both representatives, and we cannot say that the court was so 
clearly wrong as to demand a reversal of his judgment. It 
is difficult from the record to ascertain what was the real 
amount of assets in the hands of the present representative of 
the estate for distribution amongst creditors. The greater 
that is, so much the greater would the defendant’s (Ringer’s) 
share be, and so much the more would he be allowed to re- 
tain. This, of course, would affect the recovery against him. 
A calculation was submitted by counsel for plaintiff in error, 
showing the amount of assets and of debts, making about 
twelve cents in the dollar to be paid on the note debts. If it 
be not more than this the verdict would seem to be about 
right. But on looking to the returns made by the adminis- 
trator de bonis non, there appears in the inventory a return of 
_ four hundred acres of land, appraised at $3,000 00, and several 
hundred dollars of claims or money received for rent. These 
do not, so far as we can see, appear to have been accounted 
for in the caleulation. An item of $600 00 for resale of land 
taken back from young Mr. Tharp is given. But that seems 
to have been a sale of two hundred acres. We cannot tell 
from the record what disposition should be made of these. If 
they were added to the calculation furnished us it would in- 
crease the amount of assets, and give the defendant a larger 
credit than the jury allowed. We are not clearly satisfied 
what would be a correct amount, if any, to be written off the 
verdict, as we were urged to direct should be done, provided 
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BucHanan. Troup Superior Court. November Term, 1872. 


sideration. The second plea was, in substance, as follows: 
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this court thought it was too large. We therefore determine 
to let the new trial stand. 


Judgment affirmed. 


Crort, defendant in error. 


1. Where during the trial of a suit on the law side of the superior court, 


the defendant was absent, and his attorney moved to file, as a plea, a 
certain bill in equity which the defendant had presented to the judge, 
asking an injunction of the common law suit, which bill was sworn to 
according to the usual form for verifying bills in chancery, but which 
the judge had not acted on, and the motion was denied on the ground, 
that though the facts set forth in the bill made a good plea, they were 
not sworn to as required by law: 


Held, that this was error, as there was a substantial compliance with the 


law for the verification of pleas. 


2. It is a good plea in defense to a note given for land, that a bond was 


given by the plaintiff to make a good title to the land on the payment 
of the price, free from liens and incumbrances, and that at the time of 
the making of the bond certain liens were known to exist; that the 
true title to the land was in several persons, of whom plaintiff was one ; 
that it was the intent of the parties that the plaintiff should take up the 
liens and procure a title from the others before payment of the note; 
that the liens were still subsisting and the titles from the other joint 
owners still not obtained, and that the defendant had offered and was 
still willing and ready to pay on compliance with the contract. 


Pleadings. Bond for titles. New trial. Before Judge - 


Croft brought complaint against Clark on two promissory 


notes, each dated May Ist, 1869, one for $1,250 00, payable 
to A. B., L. L. and G. N. Croft or bearer, on the first day of 
December next after the date thereof; the other for $450 00, 
payable one day after the date thereof, to the same payees or 
bearer. Upon the last note were credits to the amount of 
$300 00. 


The defendant pleaded the general issue, and failure of con- 





















ATLANTA, JANUARY TERM, 1874. 369 





Clark ve. Croft. 


That the notes sued on were given for a house and lot in 
the town of West Point, in the state of Georgia, in which 
Alston B. Croft, Mary L. Croft, (now Mary L. Harper,) Levy 
L. Croft, George N. Croft, Cleaveland L. Croft, Elizabeth 
Lyon, (now deceased,) and Florida C. Ward were interested. 
That the plaintiff gave to the defendant a bond to convey to 
him a perfect title upon the payment of the aforesaid notes. 
That he has been ready to pay said notes, provided he was 
satisfied that the plaintiff could’comply with the condition of 
the aforesaid bond, but the plaintiff is unable to convey such 
title on account of the interest of the above named parties in 
the property sold. That there are judgments outstanding 
which operate as liens upon said house and lot, especially 
judgments against the plaintiff. That the plaintiff is indebted 
to the defendant in various amounts, which it was agreed 
should be credited on the aforesaid notes. That the plaintiff 
has not sufficient property, beyond that allowed him by the 
homestead law, to make the defendant secure, should he rely 
solely upon his bond. 

When the case was called for trial, the defendant proposed 
to file a bill in equity as an amended plea. This bill had 
been prepared by him for the purpose of enjoining the afore- 
said suit. It recited the facts set forth in the above plea, and 
also that the said plaintiff (in the common law suit) had con- 
tracted in his said bond that he would convey and assure, or 
cause to be conveyed and assured, the premises aforesaid to 
the defendant, or to such one and such persons as he should 
appoint or direct, free from mortgage or incumbrance, by such 
conveyance as said defendant might reasonably demand, upon 
the payment of the notes sued on. That at the time of said 
contract, it was understood between the parties thereto and 
referred to by them, that there were other parties who were 
interested in the property sold as heirs and legatees, and 
whose rights were “to be divested according to law,” or else 
they would stand as among the incumbrances referred to in 
said contract. 

To this bill was appended the following affidavit : 
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“GEORGIA—Trovp County. 

“You, William H. Clark, do solemnly swear that the facts 
contained and set forth in this your bill in equity, as far as 
coneern your own act and deed, are true of your own knowl- 
edge, and that which relates to the act or deed of any other 
persons, you believe to be true. So help you God. 

(Signed) “W. H. CLARK. 
“Sworn to and subscribed before me, 
this 9th day of November, 1871. 
“W. F. WriGHrt, J.8. Cc. T. Cc.” 














This bill had been previously presented to the chancellor, 
but for various reasons had never been acted on. 

It was objected by the plaintiff that there was nothing to 
amend by, as the pleas heretofore filed had been withdrawn at 
a previous term of the court for the purpose of being per- 
fected. This was denied by defendant, but to prevent any 
question thereon he proposed then and there to file the two 
pleas above set forth, as well as said bill in equity, as his de- 
fense to said action. This the court refused to permit, and 
allowed a judgment by default to be entered. 

The defendant moved for a new trial because of error in 
the aforesaid ruling. ‘The motion was overruled, and defend- 
ant excepted. 

This case was tried before Judge Wright, and the motion 
for a new trial heard before Judge Buchanan, his successor. 











B. H. Biew am, for plaintiff in error. 






LonaLey & Harais, for defendant. 









McCay, Judge. 


1. We do not exactly understand why the bill offered as a 
plea was stricken. It was'sworn to according to the form pre- 
scribed by the rule of court.. Verification to the best of one’s 
belief of matters not in one’s own knowledge, but resting in 
the knowledge of others, is all that any man can do, and as 
pleas must, from the nature of things, often turn on facts not 
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known to the defendant of his own knowledge, it follows that 
this kind of verification ought to be sufficient. 

2. We think, if the facts set forth in the bill be true, the 
defense ought to succeed. In effect the paper set forth is an 
agreement to make a title free from liens and incumbrances. 
It is alleged that at the time of the bargain, certain liens and 
incumbrances were known to exist, and that the object in 
putting this unusual condition in the bond was, that they were 
to be removed before the money was paid. As these words 
are in the bond, in writing, and as we understand the mean- 
ing of them, we take it that the title is to be made not only 
with a warranty against liens and incumbrances, but that 
there were to be no liens or incumbrances when the money 
was paid and the title made. There would seem to be no 
other motive for the special introduction of these words; good 
warranty title would, under our law, cover liens and incum- 
brances, and it is usual to draw bonds for titles with these 
words only. Imf this be the proper construction, and we think 
it is, especially in view of the facts as they are stated to have 
existed at the time, we think it is a condition precedent that 
all liens should be removed before payment, and that the de- 
fendant may resist a judgment as long as he can show such 
liens exist. This is not the case of a simple warranty where 
the maker of the notes relies on the warranty, but by the 
terms of the contract, the parties have made the removal of 
the liens a condition precedent. On the question of continu- 
ance we say nothing, as we would not interfere with the dis- 
cretion of the court. We will, however, say that it must be 
a very strong case indeed when an amendment to the plead- 
ings—even to put in a plea where there is none—ought, under 
our law, to be denied. The statute says that either party may 
amend in any stage of the case, and except as to dilatory pleas 
and pleas of non est factum, when, from the nature of things, 
the first term is the only time to plead, unless for strong 
cause shown, we know no limit to the right to amend, except 
the terms the judge may put upon the amending party. 

Judgment reversed. 
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WituiAm P. ANDERSON & ComPANY, plaintiffs in error vs, 
Francis M. CHENNEY, defendant in error. 


1. The undivided interest of a partner in the firm property is not liable 
to levy and sale, even after dissolution, but must be reached by process 
of garnishment. 

2. The claimant’s right to be protected asa bona jfide purchaser against 
the lien of the plaintiff's judgment, on account of his four years’ pos- 
session of the property, cannot be defeated by a levy without the notice 
which the law requires to be given. 


Partnership. Garnishment. Judgment. Lien. Purchaser. 
Before Judge Hatt. Newton Superior Court. September 
Term, 1873. 


For the facts of this case, see the decision. 
J.J. Fioyp, for plaintiffs in error. 


CiarK & Pace, by Peertes & Howe .t, for defendant. 


WaRNER, Chief Justice. 


This was a claim case, on the trial of which the jury, under 
the charge of the court, found the property levied on subject 
to the plaintiff’s execution. A motion was made for a new 
trial on the ground of error in the charge of the court, and 
on other grounds, as set forth therein, which motion was 
overruled by the court, and the claimant excepted. 

It appears from the evidence in the record that on the 25th 
of September, 1861, the plaintiff obtained a judgment against 
A. L. C. Hurst, the defendant, upon which execution issued on 
17th January, 1862. On the 24th of May, 1869, Bowen, the 
sheriff, levied the execution on one-half undivided interest in 
a store-house and lot in the city of Covington, now occupied 
by Sheppard & Chenney as a store-house and shop, formerly 
occupied by Hurst & Brother, levied on as the property of 
A. L. C. Hurst. It also appears from the evidence in the 
record that on the 5th of August, 1873, sheriff Anderson 
gave notice, in writing, to the claimant that the property 
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would be advertised for sale under the levy made by Bowen, 
in May, 1869. 

1. One of the questions in the case was whether the prop- 
erty levied on was the partnership property of Hurst & 
Brother, or whether it was the individual property of A. L. 
C. Hurst, the defendant. The court charged the jury “that 
after the dissolution of partnership the undivided interest of 
one of the partners in the property of the late firm was liable 
to be levied on and sold under a judgment against one of the 
late partners, individually, and that if they believed from the 
evidence that the firm of Hurst & Brother had been dissolved 
before they sold the property levied on to George J. Hurst, 
although it had been a part and parcel of the property of the 
said firm, they should find the property subject.” This charge 
of the court was error: Code, 1919; 40 Georgia Reports, 104. 
The copartnership property, after the dissolution of the part- 
nership, is first liable to pay the partnership debts, before it 
can be made liable for the debts of one of the individual part- 
ners. The copartnership property is assets for the payment 
of the copartnership debts, as well after the dissolution of the 
partnership as before. 

2. The other question in the case is a more difficult one to 
determine. ‘The claimant purchased the property in Novem- 
ber, 1867, and has been in possession of it ever since, and claiins 
to be protected as such purchaser under the provisions of the 
3585d section of the Code. The levy was made by sheriff 
Bowen on the property on the 24th of May, 1869, but no no- 
tice thereof was given to the claimant, who was in possession 
of it at the time of the levy, as required by the 3644th sce- 
tion of the Code, and the claimant swears that the first time 
he ever knew the property had been levied on was when 
sheriff Anderson gave him written notice, on the 5th of Au- 
gust, 1873, that the property would be advertised for sale un- 
der that levy. The court charged the jury “that if the levy 
was made within four years from the time of the purchase of 
the property from the defendant in execution, then the judg- 
ment had not lost its lien, and the property was subject.” 
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This charge of the court, in view of the facts of this case, was 
error. The claimant had been in the possession of the prop- 
erty, as a bona fide purchaser thereof for a valuable considera- 
tion, for five years and more before he had any notice of the 
levy that had been made thereon by sheriff Bowen, in May, 
1869, and he was in possession of it when that levy was made, 
More than four years had elapsed from the date of that levy 
up to the time he was notified of it by sheriff Anderson. In 
our judgment the claimant’s right to be protected against the 
lien of the judgment as a bona fide purchaser, under the pro- 
visions of the 3583d section of the Code, cannot be defeated 
by this seeret levy without notice. When the law requires 
that in all cases of the levying an execution on land, written 
notice of such levy must be given to the tenant in possession, 
it means something, and the wisdom of that rule is apparent 
in view of the facts of this case. If the claimant, who was in 
possession of the property when the levy was made, had been 
notified of it as the law required he should have been, he 
might have taken steps to protect himself from loss by having 
recourse against his vendor, from whom he purchased the 
property. Besides, a levy made as this was, and remaining 
secret for four years, is calculated to open the door for the per- 
petration of fraud, and should not be encouraged. In order 
to defeat the claimant’s possessory right, under the statute, by 
the levy made by Bowen in 1869, that levy should have been 
shown to have been made and notice given according to law 
Let the judgment of the court below be reversed. 


Rosert L. RacHe.s, plaintiff in error, vs. THE STATE OF 
GeorGIA, defendant in error. 


1. Under our Code, section 4514, ‘‘ If any two or more persons, either 
with or without common cause of quarrel, do an unlawful act of vio- 
lence,’’ it is a riot, and a violent assault or attempt to commit a vio- 
lent injury upon the person of another, is an illegal act of violence 
within the meaning of the law. 
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2. Joint offenders may be separately tried, and the acquittal of one of 
two charged with an offense, which it takes two to commit, does not 
operate as an acquittal of the defendant not tried. 

8. Where the verdict of the jury is such as is required by the evidence, 
this court will not reverse the judgment of the court below refusing a 
new trial, for ah error in the charge of the court to the jury, which, 
under the facts proven, could have done the accused no harm. 


New trial. Criminal law. Riot. Immaterial error. Be- 
fore Judge Srrozer. Mitchell Superior Court. May Ad- 
journed Term, 1873. 


Rachels was jointly indicted with one John Jones for the 
offense of riot, alleged to have been committed on October 
2ist, 1871. At the November term, 1872, Jones was tried 
and acquitted. At the May adjourned term, 1873, when the 
case against Rachels was called, he moved to quash the in- 
dictment on the ground that he could not, by himself, com- 
mit a riot. The motion was overruled, and defendant ex- 
cepted. 

The evidence made, substantially, the following case : 

On the day alleged in the indictment, defendant and Jones 
approached one Capers King, in the town of Camilla, and 
asked him why he had levied on certain cotton. Defendant 
said to him that he had acted like a damned rascal. Jones 
said that he could whip King. Defendant pulled off his coat. 
They both advanced in a threatening manner. King stepped 
back and drew his pistol. At this time one Davis interfered 
and stopped defendant and Jones for a moment. They both 
again advanced, but were kept off by the pistol of King. 
There was some loud talking and cursing, but no blows were 
stricken. One witness testified that the manner of defendant 
and Jones was boisterous and tumultuous. They talked 
somewhat louder than the usual conversational ‘tone ; could 
have been heard one hundred yards. The excitement collected 
together quite a crowd of citizens. 

The jury found the defendant guilty. He moved for a new 
trial on the ground that the verdict was contrary to the law 
and the evidence, and because the court erred in refusing to 





376 SUPREME COURT OF GEORGIA. 





Rachels vs. The State of Georgia. 





quash the indictment. The motion was overruled, and the 
defendant excepted upon each of the grounds aforesaid. 


C. O. Davis; H. Morean, for plaintiff in error. 


B. B. Bowen, solicitor general, for the state. 


McCay, Judge. 


1. Our Code, section 4514, is in these words: “If any 
two or more persons, either with or without a common cause 
of quarrel, do an unlawful act of violence, or any other act 
in a violent and tumultuous manner, such persons so offend- 
ing shall be guilty ofa riot.” Evidently here are two modes 
in which, under our law, a riot may be committed. If two 
or more persons do any unlawful act of violence, this is a 
riot; it may or may not be done in a violent and tumultuous 
manner. Again, if two or more persons, either with or with- 
out a common cause of quarrel, do any act ina violent and 
tumultuous manner, this also is a riot. Our Code makes its 
own definition of a riot. Whether it accords or not with the 
common law definition is wholly immaterial. It is enough for 
us that the legislature has declared the law to be so and so. 
It is for the courts to obey, and not to legislate. Very clearly 
if two join to do an illegal act of violence it is a graver of- 
fense than if done by one, and if many join in it, it is aggra- 
vated according to the number, and it is still a serious offense, 
though it be done in silence and order. Some of the greatest 
outrages of the day fill this very definition, and they are only 
the more heinous from the fact that they are done so coolly 
and deliberately that they cannot be said to be tumultuously 
done. We, think, therefore, there was no error in the charge 
of the court that the defendant was guilty if he and King had 
jointly done an unlawful act of violence. 

2. Nor was there any error in refusing to quash the indict- 
ment on the ground that Jones had been acquitted. Perhaps, 
as is contended here by the state’s counsel, the form of this 
motion was defective, but we do not put our judgment on 





ATLANTA, JANUARY TERM, 1874. 377 


Rache!s rs. The State of Georgia. 





that ground. By our Code, section 4692, it is expressly pro- 
vided that if “two or more defendants shall be jointly indicted 
for any offense, any one defendant may be tried separately, 
and if the offense be such as requires the joint action and 
concurrence of two or more persons, the acquittal or convic- 
tion of one shall not operate as an acquittal or conviction of 
any of the others not tried, but they shall be subject to be tried 
in the same manner.” And this provision is the result reached 
by the legislature, after several considerations of the matter 
of changes in the common law as to the trial of joint offend- 
ers: Cobb’s Digest, 841; Acts of 1855 and 1856, page 266; 
Acts of 1858, page 99. ‘True, it seems somewhat incongru- 
ous to try one of two for a joint offense when the other has 
been found not guilty. But so the legislature has declared, 
and it is the duty of the courts, as we have said, as to the defi- 
nition of riot, not to criticise but to obey. If one may be 
tried separately, it follows that neither the acquittal or convic- 
tion of the other should affect him. Every man on his trial 
must be shown to be guilty, and the guilt or innocence of his 
partner, if the case be one that requires a partner, must be made 
out by evidence on his trial. In the case before us it was nec- 
essary to prove them both guilty in order to make out a case 
against the defendant. Had Jones been found guilty, that 
finding would not be conclusive of Jones’ guilt, on the trial 
of the defendant. It might be prima facie, but the truth of 
the matter would be open to inquiry, and if the jury on the 
trial of the defendant was satisfied that Jones was not guilty, 
it would be the right of the defendant to have an acquittal. 
Why should not the rule work the other way. If Jones’ con- 
viction would not estop the defendant from denying Jones’ 
guilt, why should his acquittal estop the state from asserting 
it. In any event, as the defendant was not a party to Jones’ 
trial, the result of it ought not to estop either party to the 
present issue, But, as we have said, it is not for the courts 
to defend but to enforce the legislative will. 

3. The only objection to the charge, if there be an objec- 
tion, is that the judge told them, in effect, that they might find 
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the de adams guilty under either clause of the section. We 
are not sure that he was not right. The defendants are 
charged with an unlawful act of violence, done in a violent 
and tumultuous manner. We are inclined to think with the 
judge that the tumult is an aggravation of the offense, and 
that it was competent for the jury to find one of two verdicts, 
either guilty generally—that is, guilty of an unlawful act of 
violence in a violent and tumultuous manner, or simply guilty 
of an unlawful act of violence conjointly with King. Even if 
the charge was not strictly correct as to “any other act” un- 
der the indictment, the error did no harm, because the verdict 
is not guilty of any other act but guilty of the act charged, 

to-wit: the act of assault and battery ; and the evidence fully 

justifies it. 

Judgment affirmed. 





Tue SAVANNAH AND OGEECHEE CANAL Company, plain- 
tiff in error, vs. BENEpIcr Bourqurtin, defendant in error. 


(McCay, J., was providentially prevented from presiding in this case.] 


1. On the trial of an action brought by the owner of rice lands against a 
canal company, for overflowing his lands, by water escaping from the 
canal on account of the ‘‘ sides and banks thereof being and continuing 
in bad and ruinous condition, for want of needful and necessary re- 
pairing and mending the same,”’ the court charged the jury: 1st. That 
the defendant is responsible for damages caused by the bottom of the 
canal getting foul or filling up so as to cause the water to rise higher 
in the canal and to flow through a swamp or reservoir of the defend- 
ant’s so that plaintiff's drains could not, under the ordinary flow, vent 
it. 2d. That if the jury found that any damages has resulted to the 
plaintiff by reason of the omission or commission of any act on the 
part of the defendant to keep its canal in proper order, the plaintiff is 
entitled to recover: 

Held, that there is no evidence in the record as to the bottom of the 
canal being foul or filled up to authorize the first point in the charge, 
and the second is too broad and general for the pleadings. 

2. The fact that a canal company has used for upwards of twenty years a 

break or opening in the bank of the canal where it runs through a 
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swamp or pond, for the purpose of supplying the canal with water 
from the swamp as a reserve, and that there has also been during that 
period, at certain times, an outflow of water from the canal through 
the break, does not constitute such a prescriptive right in the company 
as to entitle it to increase intentionally, or by negligence, such outflow, 
so that it will cause the water to escape from the swamp, and submerge 
the land of an adjacent proprietor. 

8. Damages for a continuing trespass, such as those arising from over- 
flowing one’s land, can only be recovered to the time of commencing 
suit therefor. Subsequent damages for a continuance of the trespass 
give a new right of action. 

4. The plaintiff in this case was not entitled to have included in the ver- 
dict, as part of his damages, the outlay he made for the purpose of 
planting and cultivating land which he knew was then overflowed. 


Charge of Court. Prescription. Trespass. Damages. Be- 
fore Judge ScuteyY. Chatham Superior Court. January 
Term, 1872. 


Benedict Bourquin brought case against the Savannah and 
Ogeechee Canal Company, claiming $20,000 00 damages, 
upon the following statement of facts : 

He had been for many years the owner, and in the actual 
possession, of a plantation in the county of Chatham, through 
which is constructed the Savannah and Ogeechee Canal. Be- 
fore and during the war, he had planted rice on about seven- 
ty-five acres of the land. His planting operations were sus- - 
pended after the capture of Savannah, until 1868. In the 
spring of that year he resumed his planting, or attempted to 
do so, hiring hands, building houses, buying mules, utensils 
and implements, expending therein about $3,500 00. He 
found, however, upon entering more fully on his work that 
owing to certain leaks and breaks in the canal bank, and on 
account of a want of repair of said canal, the water from the 
same overflowed his fields and prevented him from preparing 
liis land for cultivation, and compelled him to give up the 
hope of making a crop. He, however, called the attention of 
the president of the canal company to the overflow, and re- 
quested that it be put in repair and the overflow stopped. 
His demands were unheeded, and, although he had repaired 
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his own dams, and the dams that at all times before and dur- 
ing the war had served to keep back the waters of the canal, 
and had used all the precautions that heretofore had been 
sufficient to protect him, he was unable to prevent the over- 
flow, and finding it impossible to plant his land, and his re- 
peated applications for relief to the company being unheeded, 
he brought his action for damages. The defendant pleaded 
not guilty. 

The evidence was, substantially, as follows : 

Gugie Bourquin sworn, says: His father had been in pos- 
session of the lands for forty years before suit brought. The 
principal crop planted on the place was rice. In 1868 his 
father prepared to plant these lands, buying mules, farming 
utensils, building houses, ete. Nothing planted on account of 
the water running from the canal. Reported the condition of 
the land and the water to Mr. Blair, the president of defendant. 
He gave him no satisfaction. Several culverts on the canal. 
One mile above the plantation of plaintiff is the eight mile 
lock. On this level the water is six feet higher than on the 
adjoining level. It overflows at the lock and runs through 
the swamp and a culvert under the canal, on to the rice field. 
Bought three mules at $150 00 each; cost of feeding them 
was about $15 00 or $20 00 per month; hire of hands to take 
care of them $2000 per month and rations. Had eleven 
hands at work that season at thirty-five cents a day and rations; 
made arrangements with other hands, but as they did no work, 
paid them nothing. The plantation could not have been 
covered with tide-water. The value of the place not over- 
flowed would be about $10,00000. Would give $5,000 00 
himself. Seventy-five acres of rice land under bank. Such land 
rents for about $10 00 an acre per annum. Of the three mules 
bought, plaintiff has two now. One was sold for $100 00 
or $150 00. The other two have been used in ploughing and 
working the place. Two-or three of the negroes remained 
during the season; the rest went away. Some of them were 
paid, but cannot say how many. Those who remained planted 
corn and several acres of rice on the high land, and also planted 
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some low land. Witness superintended the management of 
the place for his father for no pay. Mr. Blair’s attention was 
called to the condition of the water in the latter part of Feb- 
ruary. Then a part of one square had been burnt off. Wit- 
ness said he had stopped the break in the check dam three 
times. It was through this dam that the water came into the 
rice fields. This was the first attempt to plant rice since the 
war. The place had been planted up to the time of the sur- 
render. About six or seven hands were on the place at the 
time of the first break. The ditches had not been cleaned 
out. Would have given $5,000 00 for the place. Thinks he 
paid out for hands, implements, mules and horses, about $3,- 
500 00. There had been very heavy rains. Would have 
cost about $150 00 to repair the check dam, so as to keep the 
water out. In 1867 he repaired a break in check dam. ‘This 
dam was to keep the back-water from the canal. The swamp 
would have a great deal of water after heavy rains. The 
breaks in the check dam and in the canal have been there a 
very long time; cannot say how long. The canal at Rasp- 
berry swamp had a break of thirty feet in length. It was 
leaking badly below eight mile lock. Through the break at 
Raspberry swamp the water of the canal was running and 
overflowing the low country between Rapsberry swamp and 
the back-water. Told Mr. Blair he desired to hold a survey 
of water, and he refused to appoint any one on the part of 
the defendant. In 1868 was unable to ditch the land in con- 
sequence of the water in the field, caused by the flow of water 
from the leaks and breaks in the canal bank. The back-wa- 
ter dam was mended three times during 1868. Never knew 
the water from Raspberry swamp to interfere with planting 
until after the war. 

Samuel B. Sweat, sworn, says: Was engineer and surveyor; 
the water that runs through the break at Raspberry swamp 
flowed into the back-water; the bank has been open a very 
long time; some years ago the canal was in disuse ; a good 
head of water is kept on now ; saw a leak once about a mile 
and a half beyond what is known as “ Bourquin’s bridge ;” 
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very little water passed through, as a bank had been fixed 


around this break outside of the canal bank; Raspberry 
swamp is a basin, and the canal runs through the centre ; its 
waters would naturally flow into the canal, but if the water 
in the canal should be raised, the swamp water would be 
backed and some of it flow through Mr. Bourquin’s rice field ; 
thinks the water in the canal has been raised about eighteen 
inches since the war; the opening in the canal at Raspberry 
swamp has been there at least thirty years to witness’ own 
knowledge ; seems to have been left open to flow Raspberry 
swamp ; has no recollection of the check dam mentioned by 
Mr. Bourquin, and laid down in the drawing; if the open- 
ing in the canal bank were closed up, there would be no way 
for the water to escape, except by evaporation. 


FOR THE DEFENSE, 


..... Dotson, sworn, says: Raspberry swamp has always been 
kept as a reserve, same as Little Ogeechee river; the natu- 
ral course of the water from Raspberry swamp is towards 
Owens’ in the direction of the Ogeechee river; have seen 
the rice fields in question for the last fifty years; the main 
ditches have not been cleaned in many years ; no water can 
pass or flow through them as they now are; they were in the 
same condition in 1868 ; water gets in and out of the back- 
water, from the ditches on the other side of the canal, from 
the rice field, which ditches carry the water off to some ponds; 
these ditches have not been cleaned out; they are choked up; 
if they had been clean the land would not have been over- 
flowed ; Mr. Bourquin’s land is nothing but a pond; if the 
canals to drain the water from the fields had been cleaned 
out, the land would have been dry enough to plant corn; the 
overflow of the rice fields was not caused by the canal ; it 
was occasioned by the bad condition of the dams and ditches 
owned by Mr. Bourquin, and on the Dean Forest place, ad- 
joining and below Bourquin’s fields; have been on Bourquin’s 
place every year for forty years; was in his rice fields in 1868 ; 
if Bourquin planted rice in 1864, he must have made a very 
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small crop; have passed through the swamp on his horse, but 
do not remember the exact time. 

G. T. Burdett, sworn, says: Knows location ; the water 
passed over his lands before reaching Bourquin’s ; Raspberry 
swamp is a reserve and feeder to the canal ; the water in it is 
as high as the top-water in the canal ; does not think there 
was much water on Bourquin’s land in 1868 which came from 
Raspberry swamp, because I used a path through the low 
Jand all the time ; the back-water is a pond ; all the swamps 
around drain into it, and if the ditches which carry the water 
off had been in good condition there would have been no 
overflow ; if there was no canal there would be more water 
in Raspberry swamp, as the canal takes a great deal of water 
from it; has passed the break at the check dam lately ; very 
little water was running through it at the time; could have 
taken more out with a pitcher; the rice fields and ditches 
have been growing up since 1845; if the ditches had been 
in repair the water could and would have run off the land; 
the ditches have been getting worse ever since he can remem- 
ber; the land could be planted in corn if the ditches in the 
fields avd at Dean Forest were clean; land in that neighbor- 
hood is worth about $4 00 or $5 00 per acre; in 1868 the 
canal was in good order. 

Abraham Sheftall sworn, says: Canal in perfect order now, 
and was also in 1868. Travel the canal two or three times a 
week ; have been employed for fifteen or twenty years to keep 
and regulate the water in the canal; the water is always un- 
der control ; it is kept by a level, and was not raised in 1868, 
nor has it been since he has been in charge of it; has been on 
the canal for twenty-five years. Bourquin planted rice with 
the opening in Raspberry swamp just as it is now; the water 
was held on Bourquin’s land by reason of the bad condition 
of his ditches in his rice field, and that lead to and from the 
back-water and his dams. The water from Raspberry swamp 
runs through Mr. Owens’ place, and passes out in that way. 
If the back-water dam had been in good order, the water 
could not have flowed the land ; $5 00 per acre would have 
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been the market value of the land in 1868, and $6 00 now. 
The water in the canal keeps to one standard, and has been 
so for years, before, during, and after the war. 

Francis P, Blair sworn, says: Was president of canal com- 
pany in 1868; canal then in good order; great many hands 
employed in that year, and much money expended to keep 
sides and banks in good order; great deal of rain fell in 
1868, hardest rains known for forty years ; opening at Rasp- 
berry swamp always been there, kept as reserve—been so for 
over twenty years to his knowledge ; has marks on the canal 
so as to keep the water at the same level. The water has not 
been raised since the war ; we could not raise it a foot if we 
wanted to. Water is kept at one level by letting it run into 
the Savannah river when too high. 

Tax digests of Chatham county put in evidence, and showed 
returns of Bourquin of his lands in Chatham county, as fol- 
lows: In 1867, five hundred and eighty acres, value $2,000 00; 
in 1870, six hundred acres, value $2,000 00. 

The jury found for the plaintiff $2,500 00. The defend- 
ant moved fora new trial upon the following grounds, to-wit: 

Ist. Because the court erred in refusing to charge as fol- 
lows: “If the jury find that the defendant is guilty of an in- 
fraction of the public duty imposed upon it by law, in not 
keeping its banks and sides in the condition required by its 
charter, and that the plaintiff suffered special damages thereby, 
and you further find that the plaintiff, by ordinary care, such 
as by keeping his dams in repair and his drains clear and fit 
for use, could have avoided the consequences to himself, 
caused by the defendant’s negligence, he is not entitled to re- 
cover,” and in giving the charge with this qualification: “If 
in the ordinary tillage or proper administration of his rice 
fields, the plaintiff failed to keep his drains open, so that all 
ordinary flow of water from: this swamp or reserve could be 
discharged from his fields without injury, then he cannot re- 
cover damages for the neglect of the reasonable duty imposed 
upon him, as plaintiff is bound to use such diligence and care 
as an ordinary and prudent man would exercise in carrying 
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on his planting interests ; but if you find from the testimony 
that the volume of water has been increased in height or 
quantity by the neglect of defendant in not keeping the canal 
in proper order, and by reason thereof such an increased over- 
flow takes place, that plaintiff’s drains, when kept in proper 
order, would not vent it, then the defendant would be liable 
to such damages as he has proved he suffered.” 

2d. Because the court erred in refusing to charge in the 
following language: “If you find that the plaintiff was dam- 
aged by the negligence of the defendant to keep its banks and 
sides in repair as required by its charter, and that the plaintiff 
could not by ordinary care have avoided the consequences to 
himself, then the proper measure of damages would be the dif- 
ference in the market value of his property before the injury, 
and its market value after the injury,” but added thereto, “or 
a fair rental per annum from the date of the overflow until the 
time of trial, and the outlay by plaintiff.” 

3d. Because the court erred in refusing to charge as fol- 
lows: “Thatif the jury find that Raspberry swamp was left 
open for more than twenty years as a reserve for the canal, it 
was not the duty of defendant to build the bank there in 
1868,” but modified the charge by adding thereto the follow- 
ing: “unless such changes have been produced in the canal by 
the neglect of the defendant to keep it in the same condition 
it was when originally built.” 

4th. Because the court erred in refusing to charge in the 
following language: “If the jury find that Raspberry swamp 
was left open for more than twenty years, and should further 
find that the damages were occasioned by the increased quan- 
tity of water in the canal which escaped through the opening, 
the plaintiff cannot recover in this case which is for a failure 
to amend and repair its sides and banks; to entitle him to 
recover in such case, that act of trespass should be set forth in 
the declaration,” but charged as follows: “If you find that at 
the time the canal was constructed (and that it was more than 
twenty years since,) that Raspberry swamp (as a reserve or 
feeder) was made and has been kept in the same or as good con- 
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dition now as then, then the plaintiff is not entitled to recover 
any damage that flows from the reserve or swamp, unless the 
testimony discloses that by the neglect of the defendant the 
‘anal became foul and in a worse condition, and by reason there- 
of caused a backing up of the water, raising the water line so 
much higher, as to cause more water to flow out of the swamp 
or reserve than did when the canal was kept in proper order, 
then for such failure or neglect the defendant would be re- 
sponsible for such damages as plaintiff has sustained by rea- 
son thereof. As to the distinction made by counsel that be- 
sause the declaration says failure to amend sides and banks, 
the court eharges ‘that if the bottom should be allowed to get 
foul or fill up so as to cause the water to rise higher in the 
canal, and were water to flow through the swamp or reserve 
so that the plaintiff’s drain could not, under the ordinary flow 
vent it, then for such neglect of defendant to keep the canal 
in proper condition, it would be responsible for the damage 
caused, as the bottom is as mucha part of the canal as the 
sides,” 

5th. Because the court erred in this: plaintiff’s counsel re- 
quested the court to charge, “If the jury find that the plain- 
tiff could not repair his ditches by reason of this overflow, he 
is entitled to damages;” and the court said, “So I charge, 
provided his drains were kept in proper order and would vent 
the flow.” 

6th. Because the court erred in charging, as requested by 
plaintiff’s counsel, in the following language: “That if the 
jury find that there was a greater flow of water at the time of 
the injury complained of and since, then the right to have a 
less amount of water pass through this break is no justifi- 
eation,” and adding thereto, “that they must find that there 

ras an excess of water caused by the canal not being kept in 

proper order and raising the: water higher.” 

7th. Because the court erred in charging the jury, “that if 
they found from the testimony that any damage has resulted 
to the plaintiff by reason of the omission or commission of 
any act on the part of the defendant necessary to keep its 
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canal in proper order, then the plaintiff is entitled to recover.” 
8th. Because the verdict was contrary to law and the evi- 
dence. 
The motion was overruled, and defendant excepted upon 
each of the aforesaid grounds. 


Harrrivce & CuisoM, for plaintiff in error. 


J. R. Saussy ; Joun O. FErRRIL1, for defendant. 


TripPe, Judge. 


1. We do not propose to take up seriatim the various 
grounds in the motion for a new trial, but to give such direc- 
tions as to the main questions involved that the case may, on 
a new trial, be relieved from any errors of a material eharac- 
ter which may have been committed. The action was for 
damages caused by the defendant’s keeping the sides and 
banks of the canal in a bad and ruinous condition, for want 
of necessary mending and repairing of the same. There was 
no evidence, so far as the record discloses, that the bottom of 
the canal had become foul or filled up. The charge of the 
court, therefore, on that point, and as to the damages resulting 
from that cause, was without evidence to authorize it. The 
other charge, that if the jury found that any damages had re- 
sulted to plaintiff by reason of the commission or omission of 
any act of the defendant to keep its canal in proper order, the 
plaintifi is entitled to recover, is too broad and general for the 
pleadings. Indeed, it would be difficult to prepare the plead- 
ings so that they would authorize such a sweeping charge 
against any kind of negligence: 1 Chitty’s Pl., 381, 392. 

2. It was claimed, in behalf of the canal, that as it had an 
opening in its side in Raspberry swamp for supplying the 
canal with water from the swamp, as a reserve, and that it 
had been so used for more than twenty years, and that dur- 
ing that period there had been at certain times or whenever 
the water was up in the canal, an outflow of water through 
the opening into the swamp, and from it over the adjoining 
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lands, that a prescriptive right to such outflow had been ac- 
quired, or, in other words, it had an easement by prescription 
in the adjacent lands, so that it had the legal right to over- 
flow them. Granting the legal principle involved in this 
proposition, still it would confer no right on the defendant to 
increase such outflow either intentionally or by negligence, so 
that it would cause the water to escape from the swamp in 
such quantity that it would submerge the land of an adjacent 
proprietor which had not been theretofore overflowed. If 
one acquires, by prescription or grant, the right to divert a 
stream so that it covers an acre of his neighbor’s land, he 
does not thereby get authority to connect another stream with 
that, and cover two acres, or by thus increasing the water in 
the new channel to cause the overflow of the land of another 
neighbor. The right gained is limited to the extent to which 
it has been used. One may have the privilege of letting the 
water run off a building of fifty feet in length on another’s 
lot, but he cannot claim from that the right to extend his 
building to one hundred feet, and thus double an easement in 
his neighbor’s property. Because he has had the coat long 
enough to give him title to it he cannot, therefore, by law, 
demand the cloak also. This rule is thus stated in Gale & 
Whatley, on Easements, page 330: “ As every easement is a 
restriction upon the right of property of the owner of the 
servient tenement, no alteration can be made in the mode of 
enjoyment by the owner of the dominant tenement, the effect 
of which will be to increase such restriction. Supposing no ex- 
press grant to exist, the right must be limited by the amount 
of enjoyment proved to have been had.” 

3. As to the measure of damages in cases of a continuing 
trespass, such as overflowing one’s land, the authorities are 
almost uniform that it is limited to those which have occurred 
before action is commenced, and that subsequent damages 
flowing from a continuance of the trespass give a new right 
of action: Robinson vs. Bland, 2 Burr, 1077, 1086; Duncan 
vs. Markley, Harper’s Reports, 276 ; Blount vs. McCormick, 
3 Denio, 283; Pierce vs. Woodward, 6 Pick., 206; 3 Black- 
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stone’s Commentaries, 220; and 2 Espinasse, N. P., page 269, 
where it is stated that it is not necessary to the justice of the 
case to include subsequent damages, because the plaintiff may 
bring his action toties quoties, he may sustain an injury: Sce, 
also, Langford vs. Owsley, 2 Bibb, 215; Wilcox vs. Plum- 
mer, 4 Peters, 172-182; 3 Comyn’s Digest, 343. The case 
of Duncan vs. Markley, supra, is identical with this ease in 
principle, as that was for damages to one man’s mill caused 
by the dam erected by another for his mill. Loss or damage 
accruing subsequent to the suit may be recovered where they 
are the mere incident or accessory of the principal thing de- 
manded, and another action could not be maintained for them, 
or, as Lord Mansfield expresses it, 2 Burr, supra, “where no 
satisfaction can be had for them by a new suit.” And in 
trespass for breaking plaintiff’s leg it was held proper to show 
the probable future condition of the limb: 23 Wendell, 425. 
In such cases as this latter and similar ones, there is no ques- 
tion but that all the consequences of a single act of trespass 
which constitutes damage, may be proved. 

The court, then, we think, was in error when it charged the 
jury that plaintiff “might recover a fair rental per annum 
from the date of the overflow until the time of trial.” Loss 
or damage accruing after the action was brought could not be 
recovered in this suit. 

4, The court also charged that the plaintiff could recover 
for the “outlay” by him. We understand by this it was 
meant that the plaintiff was entitled to recover for the whole 
expenditure incurred in 1868 in building houses, buying mules 
and feeding them, and for the hire of hands, which were not 
used or worked on the place on account of its being largely 
under water. From the testimony on this point, as it is given 
in the record, it would be almost impossible to say what, if 
anything, was the loss of plaintiff on that account. Young 
Mr. Bourquin states that “three mules were bought at $150 
each; cost of feeding them was about $15 00 or $20 00 per 
month; hire of hands to take care of them $20 00 per month 
and rations. Had eleven hands at work that season at thirty- 
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five cents a day and rations.” He further says: “Of the three 
mules bought, plaintiff has two now. One was sold for $100 
or $150 00.” The plaintiff testified, “that in the spring of 
1868 he resumed planting, or attempted to do so, hiring 
hands, building houses, buying mules, utensils and imple- 
ments, expending therein about $3,500 00.” He then adds 
that he was compelled to give up the hope of making a crop, 
on account of want of repair of the canal, and that owing to 
certain leaks and breaks in its banks the water overflowed his 
fields and prevented him from preparing his land for cultiva- 
tion.” Neither of the witnesses state how much of this ex- 
pense was a loss on account of not cultivating the overflowed 
fields. It certainly was not the whole $3,590 00, for one of 
them states that eleven hands were worked that season. Nor 
was the defendant liable for what was paid for the purchase 
of the mules, or building the houses, unless they were worth- 
less to plaintiff. He sold one of the mules—still has two, 
and the houses, and, doubtless, the utensils and implements, 
and also had the work of all the hands he seemed to have 
paid for and fed. Other hands who did no work were paid 
nothing. The charge of the court, taken literally, would have 
given the plaintiff his whole “outlay” for all these things, 
even if no loss or damage resulted from their non-use. Even 
had the court put the proper limitation on his charge, and 
the pleadings had authorized it with such limitation, there 
were not sufficient data to ascertain what proportion of the 
expenses so incurred was a loss to plaintiff by reason of the 
default of the defendant. 

It may be added that if the plaintiff knew at the time such 
outlay was made that his land was submerged so he could not 
cultivate it, he could not tax defendant for his loss resulting 
from the expenses paid out by him. 

We think a new trial should be granted, and another in- 
vestigation had. 

Judgment reversed. 
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Buck & Spencer, plaintiffs in error, vs. JAMES D, CoLLins, 

clerk, defendant in error. 

A private citizen has not a right, against the consent of the clerk of the 
superior Court and without the payment of his fees, to examine the 
books of record in his office, for the purpose of making a full abstract 
of the contents thereof, for publication. 

Injunction. Officers. Clerk of the Superior Court. Be- 
fore Judge Hopxrys. Fulton county. AtChambers. March 

28th, 1874. 


Buck & Spencer filed their bill against James D. Collins, 
making, in brief, the following case: 

They have associated themselves in business for the pur- 
pose of making full abstracts of the title to the various par- 
cels of real estate situated in the county of Fulton, embracing 
the city of Atlanta, for the use of the public, and for the pri- 
vate benefit of complainants. In pursuance of this enterprise 
they employed one E. D. Atwater to commence the prepara- 
tion of said abstracts, at the compensation of $100 00 per 
month. The principal source of information for executing 
and perfecting the said enterprise consists of the records of 
deeds, mortgages, ete., contained in the clerk’s office of the 
superior court of said county, and in the possession and con- 
trol of the defendant, who is the clerk of said court. An in- 
spection of said records can be made by complainants’ agent 
without interfering with the duties or rights of said defend- 
ant or any other person, and without damage to the books, 
save that resulting from ordinary use. Recently, within office 
hours, on a day other than a Sunday or holiday, complainants 
went into said clerk’s office and commenced inspecting the 


records for the purpose aforesaid, when they were directed by 
the defendant,to desist, and he refused to allow them the use 
of the books. At other times since, complainants have re- 
quested said defendant to allow said inspection to proceed, offer- 
ing to pay to him all lawful fees, if there were any, to which 
he might be entitled by reason of such use of the books, but 
he has invariably refused. 
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Pray that the said defendant, clerk as aforesaid, may, by 
the writ of injunction, be restrained from obstructing com- 
plainants or their agents, from inspecting the records aforesaid 
during office hours, and on business days, and for general re- 
lief. 

The defendant, by his answer, denies that said records can 
be searched and overhauled, day after day, without interfering 
with the rights and duties of defendant, and without infringing 
on the rights of any other person, and without any injury to 
the books save that resulting from ordinary use. Denies that 
the inspection authorized by law is such as is pursued by com- 
plainants or their agent, or that it will suffice to give to com- 
plainants the information which they need in the preparation 
of correct abstracts of title. Asserts that while he does not 
gainsay that complainants are able to make all such inspec- 
tions as they may need without the aid of the defendant, yet 
he does deny their right to make extracts from said records, 
or even to inspect the same, without paying to him twenty- 
five cents for each inspection. He insists that the right to 
inspect does not carry with it the right to make extracts, and 
he charges that this is precisely what complainants’ agent was 
doing. He asserts that the making of extracts is an exclu- 
sive privilege appertaining to his office, for which the law 
allows him compensation at the rate of ten cents per hundred 
words, and that the complainants were wrongfully depriving 
him of this perquisite. Denies that complainants offered to 
pay the fees, and says that whilst he was, and still is, willing 
to permit such inspection upon the payment thereof, yet the 
publie records should not be subjected to the wear and tear of 
a long and continuous ransacking, simply to afford to com- 
plainants the opportunity to carry out a private enterprise. 
Says that even if his fees had been tendered to him, which 
they were not, he would have had the right to object to the 
use sought to be made of said records, for the reason that the 
law requires that he “shall keep all books, papers, dockets 
and records, belonging to his office with care and security,” 
and it would be impossible for him to comply with the terms 
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of this statute, should complainants be permitted to pursue 
the course heretofore referred to. 

Previous to the hearing of the application for injunction, it 
was agreed between the parties litigant, that all objections to 
the form of the remedy adopted by complainant, be waived, 
and that the chancellor decide upon the merits of the contro- 


versy. 
The injunction was refused and complainants excepted. 


E. N. Broy es, for plaintiffs in error. 


CANDLER & THomson, for defendant. 
] 


McCay, Judge. 


The complainant claims to have the legal right to go into 
the office of the clerk of the superior court, (who is also the 
recorder of deeds and mortgages,) and make from the books 
an abstract of them; and as he does not need any aid of the 
clerk in making this abstract he insists that he is entitled to 
do it without the payment of any fees. This right is claimed 
not only on general principles, but it is said exists by positive 
law. Section 14 of the Code declares that all books kept by 
any public officer shall be subject to the inspection of all citi- 
zens of this state, within office hours, every day except Sun- 
day. The fee bill, Code, section 3695, provides fees for in- 
spection and abstract as follows : 

For each inspection, when the clerk’s aid is required, twen- 
ty-five cents ; for examination of books and abstract of result, 
$1 00. 

Under these laws, the complainant insists that he has a 
right to go into the clerk’s office, during office hours, from 
day to day and from month to month, at his pleasure, copy 
from the books, when they are not in use, at his option, and 
thus collect material for a book which he proposes to publish 
for sale. As he is able, by employing an expert, to do this 
inspection and compilation himself, without the assistance of 
the clerk, he insists that no fee is required, and as the clerk 

VoL. Li. 26. 
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refuses to permit him to go on with his enterprise, except 
upon the payment of a fee for each separate investigation of a 
title, he prays that the clerk may be enjoined. We agree 
with Judge Hopkins. We think the complainant has no 
such right as he insists upon. 

In the first place, we doubt if the avowed object of the 
complainant is not a perversion of the purpose for which the 
books are kept. The necessities of society and the protection 
of those dealing with property, require that these records shall 
exist. That the title to land, the fact that mortgages or judg- 
ments exist, shall be capable of being inquired into by those 
interested. ‘This is, as we have said, a necessity of society, 
and this necessity begets the necessity for books and records. 
The character of one’s title, and whether one has mortgages 
or judgments against him, is thus of necessity open to inquiry, 
and the public, by providing books and records, meets this 
necessity. Men are required, for the protection of purchasers 
and to secure fair dealing, to put their titles upon record, and 
to expose, in some respects, what they may have strong in- 
ducements to keep secret. But while the public interest thus 
provides a mode by which any one may learn the trath upon 
inquiry, it is no part of the public scheme to make this ex- 
posure universal. It provides that those who seek the infor- 
mation can get it, but it does not and ought not to flaunt the 
information its records contain before the public gaze, and 
thus make ‘a scandal of a public necessity. The object of the 
record is to furnish. to those needing it the information the 
record contains. That object is attained when its books are 
open to inquiries as these occasions present themselves. The 
object sought by the complainant, to-wit: to put the substance 
of these records into print, to be sold and put in the hands of 
any one who may chance to buy or to borrow, is an extension 
of this publicity beyond the necessities which make the record 
justifiable, and is a perversion of the object sought by the re- 
quirement to record. It is an unnecessary flaunting of pri- 
vate matters before the public gaze. 

But again, the claim of the complainant to inspect and 
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make abstracts of the clerk’s books without the payment of 
fees, as he proposes to do, is not fairly within that part of the 
fee bill, which, by implication, permits any citizen to make 
an inspection without fee if he does not require the clerk’s 
aid: Code, section 3695. All laws are to be reasonably con- 
strued in view of the object of them, and in view of other 
laws. The object of this permission to inspect, without fee, if 
no aid is required from the clerk, is plain. It is contempla- 
ted that lawyers, public officers and persons familiar with the 
books, by having frequent occasion to use them, may not need 
the clerk’s assistance for the purpose. And, by implication, 
this permission contemplates that the clerk shall in such cases 
make no charge for simply standing by and noticing that no 
improper interference with the record is had. But there is 
nothing in this implication (and that is all it is at best) which 
authorizes the clerk to permit even an inspection except in 
his own presence, or in the presence of his sworn deputy. 
He is required, section 267, Code, to “keep all books, papers 
and dockets belonging to his office with care and security.” 
He cannot do this if any person may handle or inspect them 
otherwise than under his own eye. In our judgment any 
clerk would be guilty of a failure in his official duties should 
he permit any person, if only for a minute, though he might 
be familiar with the books, and be able to examine them with- 
out the clerk’s aid, to have the custody of the books and pa- 
pers of his office. The clerk cannot charge a fee for a mere 
inspection, where his aid is not required. But no person has 
a right to examine or inspect the records of his office, except 
in his, the clerk’s, presence and under his observation. If he 
may do this for a minute, the clerk is not “keeping them 
safely and securely.” A blot or a scratch may be made in a 
minute that may alter a record; a leaf may be abstracted in 
a minute, and if one man may of right take a record book 
and “abstract” its contents—work a week upon it, any other 
man may do it. Ifa good, honest man has a right to do 
this, a bad man has the same right; and if this may be done, 
except under the clerk’s immediate inspection, no record can 
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be kept safely. If the complainant has the right to do what 
he claims, he has the right to keep the clerk’s attention from 
minute to minute, and from day to day, until his book is fin- 
ished. He has the right to the services of the public officer 
for months together without pay; for, not only the law but 
every principle of propriety requires that no person shall in- 
spect the books, except under the watchful observation of the 
clerk, 

It is a perversion of the right of inspection, evidently in- 
tended to provide for examinations from time to time, as the 
ordinary occasions and business of men may require, to make 
a business of it. The law might well, in view of the ordi- 
nary wants of the people, permit an inspection of the books, 
when no aid is required from the clerk, without a fee. It is 
but a slight hindrance to him in his duties to keep his eye on 
the few citizens who visit his office for such purposes, and if 
he has only to stand by as a sentinel to prevent fraud or spo- 
liation, for a minute or two, it is but a small matter, and may 
well be without a fee. But the law never contemplated that 
any one would make a business of it; spend days and weeks 
in the office, engaged in an occupation which, in vur judg- 
ment, cannot lawfully be carried on except under the imme- 
diate observation of the clerk. Fees are given for each in- 
spection, each abstract. The law has in view the inspection 
of one chain of title—the status of one man—and fixes a fee 
for that. If the inspection of the book does not require the 
aid of the clerk, he can demand no fee, but it is still his duty 
to inspect the inspector. In our judgment the rights claimed 
by the complainant thus to occupy the attention of a public 
officer, perhaps for weeks together, without fee or reward, is a 
perversion of the letter of the law, intended for one purpose, 
to another and different purpose not contemplated by the law- 
makers, and contrary to their intent. It stands exactly on 
the footing of the misconstruction mentioned by Blackstone, 
when it was concluded that because it was unlawful to draw 
blood in the streets, a surgeon was a law-breaker who bled a 
man found helpless therein. If some one familiar with the 
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clerk’s office, say an old clerk or a lawyer, whose business 
required him often to examine the books, were to make a 
business of it, and sitting at the clerk’s door solicit every in- 
quirer to give him the job, he would be no more a perverter 
of the law and infringer on the rights of the clerk than this 
complainant proposes to be. 

The avowed object of the complainant is to furnish to the 
public the contents of the books and papers of the clerk’s 
office for his own profit. He proposes to say to the public, 
if you desire to inquire into a title or into the incumbrances 
upon an estate, or into the judgments against a citizen, you 
need not visit the clerk’s office, you need not pay him any 
fees. Here is my book—it is all there; you can get what 
you want without fees. 

Our law gives the clerk no special fees for keeping safely 
the books, ete.; the pay he gets for this service—this duty— 
to be always on hand watching his books and keeping them 
ready of access, is the fees which, in the ordinary course of 
business, he will receive for inspections, abstracts, ete. The 
scheme of the complainant strikes at the very root of this 
lawful perquisite of the clerk and takes away from him those 
fees which the law contemplates he will receive for the per- 
formance of a duty cast upon him. 

Upon the whole, therefore, we think the judge was right 
in refusing the injunction. The plaintiff’s whole scheme is 
of doubtful propriety, proposing, as it does, to make unneces- 
sarily public men’s private affairs, which the law, for the pur- 
poses of fairness, requires them to put upon record where cit- 
izens may, as their necessities require, examine. It proposes to 
use a privilege, intended only for special cases, in such a way 
as to put an onerous and exacting duty upon the clerk with- 
out remuneration, and to take away from him, as far as it is 
possible for the scheme to do it, the lawful perquisites of his 
office. 

Judgment affirmed. 
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GEoRGE W. Sizemore, plaintiff in error, vs. B. P. Pinkston, 
defendant in error. 


1. A plea which sets up that the note sued on was given for a tract of 
land, for which the plaintiff executed his bond for titles, in the usual 
form, to the defendant; that the plaintiff had no title to the land and 
is insolvent; and which offers to deliver up to be canceled the bond, 
and prays the rescission of the contract aforesaid, is not demurrable. 

. The defendant can obtain the same relief in a court of law, as to the 
rescission of the contract, as he could in a court of equity, and have 
the verdict so moulded as to compel the defendant to surrender the 
possession of the land, and to place the parties in the same condition 
in which they were before the contract was made. 


Equity. Vendor and purchaser. Plea. Verdict. Before 
Judge JAMES JoHNSON. Stewart Superior Court. October 
Adjourned Term, 1873. 


For the facts of this case, see the decision. 


M. H. Buanprorp, for plaintiff in error. 


No appearance for defendant. 


Warner, Chief Justice. 


Pinkston, the plaintiff, brought his aetion against the de- 
fendant on a promissory note, payable to him or bearer, for 
the sum of $450 00, dated 16th December, 1871, and due 
25th December, 1872. The defendant filed his plea to the 
plaintiff’s action, in which he alleged that the note sued on 
was given for the purchase price of a certain described tract 
of land, that the plaintiff executed to defendant his bond in 
which he obligated himself to make good and sufficient titles 
to defendant for said tract of land, upon the payment of said 
purchase money; that the plaintiff, at the time of making 
bond, did not have a title to said land, and has not now the 
title to the same, but that the title to said land is in the estate 
of Jane Prather, deceased, and was at the time the plaintiff 
sold the land to defendant, which was well known to plain- 
tiff, but he fraudulently represented to defendant that he was 
the owner of said land and had the title to the same, and 
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defendant, believing said representations were true, purchased 
the land and gave the note sued on, and took plaintiff’s bond 
for title as aforesaid; that plaintiff is insolvent, and if de- 
fendant is compelled to pay the purchase money for the land 
he will be wholly without remedy against said plaintiff. 
Wherefore the defendant prays that said contract be rescind- 
ed and set aside, and defendant offers to deliver up and cancel 
said bond. At the trial of the case the plaintiff demurred to 
the defendant’s plea, which demurrer was sustained by the 
court, and the defendant excepted. 

Assuming the allegations in the defendant’s plea to be true, 
there can be no doubt that he would be entitled to relief in a 
court of equity, as was held by this court in Coffee et al. vs. 
Newsom, 2 Kelly’s Reports, 442. According to the provisions 
of the 3082d and 3562d sections of the Code, the defendant 
can obtain the same relief in a court of law, as to the rescis- 
sion of the contract, as he could have gone in a court of equity, 
and have the verdict so moulded as to compel the defendant 
to surrender the possession of the land, and place the parties 
in the same condition they were before the contract was made, 
in the event the contract should be rescinded and set aside on 
the ground of the alleged fraud, and the other facts alleged 
and set forth in the defendant’s plea; and this being so, we 
think the court erred in sustaining the demurrer to the de- 
fendant’s plea. 

Let the judgment of the court below be reversed. 


BenJAMIN A. Story, plaintiff in error, vs. Morgan Kemp, 
administrator, defendant in error. 


A plea to an action by an administrator, on a note given him for land 
bought by the defendant at administrator’s sale, that the heirs-at-law 
were alone interested in the note, and that after the sale the heirs-at- 
law had brought suit against the defendant for the land, and put him 
to great expense in defending the suit, is not a good plea in defense of 
the suit on the note, and it was not error in the court to strike it on 
demurrer, 
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Administrators. Pleadings. Before Judge James JoHN- 
son. Marion Superior Court. April Term, 1873. 


Morgan Kemp, as admiuistrator upon the estate of John 
Kemp, deceased, brought complaint against Benjamin A. 
Story, on a due-bill for $1,000 00, dated March 5th, 1870, 
with a credit thereon of $100 00, of date January 7th, 1873. 
Amongst other pleas, the defendant filed the following : 

That the heirs-at-law of John Kemp, deceased, are alone 
interested in the note sued on; that said note was given for 
certain lands sold by the plaintiff as the property of the de- 
ceased ; that said heirs-at-law instituted an action of ejectment 
against the defendant for the recovery of said lands, whereby 
he was compelled to expend the sum of $500 00 as attorneys’ 
fees in defending said suit, which amount he pleads by way of 
set-off and recoupment to the note. 

Upon demurrer, this plea was stricken, and the defendant 
excepted. 


M. H. Buanrorp; E. H. Worri1t, for plaintiff in error. 


B. B. Hinton & Son, by Martin J. CRAWFORD, for de- 
fendant. 


McCay, Judge. 


Admitting, what does not, even under our liberal system of 
administering equitable relief at law, very clearly appear, that 
any defense good against the heirs would be good against the 
administrator, we still think the judge was right in dismiss- 
ing this plea. The substance of it is, that the heirs have 
damaged the defendant by bringing an action against him to 
recover the land for the purchase of which the note was 
given. There is no breach: by them of any contract, express 
or implied, alleged. The administrator’s sale was not a sale 
with warranty, and so far as we can sce, there was nothing in 
the sale by virtue of which it was even implied that the heirs 
should not sue for the land. Revoupment is allowed when 
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the defendant has got damage because of the failure of the 
plaintiff to comply with some obligation on his part, either 
express or implied, in the contract, for the enforcement of 
which the suit is brought. Admit that the sale passed all the 
title the ancestor had. But suppose the heirs had thought 
the sale was for any reason void; suppose they had the belief 
that the sale was fraudulent, that there was complicity be- 
tween the administrator and the purchaser ; suppose they had 
thought there was no order to sell, or that it was improperly 
obtained, and that they had a right to treat the sale as null 
and sue for the land, must they do so under the condition that 
if they fail they are liable to pay to the purchaser the expense 
and trouble they may put him to under some supposed, con- 
tract made for them by the administrator by the very fact of 
sale? We sce nothing of such a contract, either by virtue of 
any deed that the administrator could make or by reason of 
the nature of the transaction. To sustain this plea, the de- 
fendant’s rights must grow out of a contract express or im- 
plied, since a tort cannot be set off -against a contract. The 
most that can, even in abstract justice, be contended for by 
the defendant is, that as the heirs have damaged him by bring- 
ing a suit against him, in which they failed, he has an action 
on the case against them for the damages. 

But does not the law furnish the measure of damage for 
such a suit in ordinary cases, to-wit: the costs? Could jus- 
tice be said to be free if every suitor was to be subject to dam- 
age if he failed in his suit? By ancient custom every suitor 
failing in his claim is liable to be mulct in the costs of his ad- 
versary as well as his own, but this is the farthest that has 
ever been allowed for simple failure. In England this in- 
cluded attorney’s cost, fees allowed by law to them as officers 
of court. But our law has abolished such fees and costs, and 
in doing so has furnished no means by which the defendant 
is to be reimbursed for counsel fees in ordinary cases. If it 
could be shown that a suit was frivolous and malicious, an ac- 
tion on the case might lie. In some cases our statutes allow 
damages where either party acts merely to delay the other, 
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and this is, doubtless, in analogy to the action on the case for 
a frivolous and malicious suit. 

This right is no hindrance to a wide open door of the courts, 
since freedom of access is perfectly consistent with a penalty 
if this right be abused causelessly and frivolously and in bad 
faith. Under the facts set forth, even a right of action on the 
case is not made out, since the fundamental element of an ac- 
tion for bringing a suit is not charged, to-wit: that the suit 
was frivolous and malicious. Perhaps it was brought in good 
faith under a mistake or misapprehension of law and fact. 
We think there is no law, and ought to be none, giving an 
action on the case for damages for such a suit. Such a law 
would be a bar to the “open court,” provided for by the 
constitution, and be bad publie policy. 

Judgment affirmed. 


Tuomas O, JAcKsON, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


1. If a jury ina criminal case be impanneled, and before any evidence 
is submitted the solicitor general discovers that one of the jurors was 
of the grand jury that returned the bill, the court may, under section 
4681 of the Code, withdraw such juror, unless both sides consent to 
waive the objection, and if the other juries have been discharged, may 
continue the case. 

. To constitute the offense of an assault with intent to murder it must 
appear that the circumstances connected with the assault were such, 
that had death ensued the accused would have been guilty of murder. 

8. A defendant was charged with committing this offense upon an officer 
whilst engaged in arresting one M. The accused introduced witnesses 
who testified that M. had surrendered and laid down his knife, and that 
the officer immediately called in others, who entered the room, some 
with pistols, and upon M.’s taking up his knife, but making no ad- 
vance, the officer struck him immediately several blows on the head 
with a heavy stick, which would, in the language of the witness, ‘‘have 
killed a man or a mule,’’ and that the accused, under these circum- 
stances, shot the officer. The court charged the jury that if the offi- 
cer, in the execution of his authority, was obstructed or interfered with 
by the defendant, and in this interference the defendant did make the 
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assault with intent to kill the officer, it would have been murder if the 
officer had died, unless you believe that the defendant had some prov- 
ocation other than is set up in this case: 

Held, that the legal effect of the charge was to wholly withdraw from the 
- consideration of the jury the evidence submitted by the defendant, and 
it tended, in connection with another part of the charge, to impress 
the jury, that no matter what degree or character of violence may have 
been committed by the officer on M., the defendant was guilty of the 
offense charged. Though there was strong counter-evidence on the 
part of the state, the court should have left it to the jury to determine 
if they were satisfied from the evidence that the accused had reasona- 
ble grounds to believe that the life of M. was in serious danger, and 
shot to prevent him from being unlawfully killed, whether those facts 
did not affect the question as to malice on the part of the defendant, 
so as to mitigate the offense of which he may be guilty. 


Criminal law. Jury. Assault with intent to murder. Offi- 
cers. Before Judge Potrte. Hancock Superior Court. Oc- 
tober Term, 1873. 


Jackson was placed on trial for the offense of assault with 
intent to murder, alleged to have been committed upon the 
person of one James M. Achord, on December 28th, 1872. 
Upon arraignment the defendant pleaded specially in bar as 
follows : 

At the last term of the court the defendant was placed on 
trial for the same offense and upon the same indictment upon 
which he is now arraigned, when he waived arraignment and 
filed a plea of not guilty. After the case had been submitted 
to the jury, the solicitor general, without the consent of the 
defendant, took the following order : 

“It appearing to the court that James Bass, who was quali- 
fied as a juror in this case, served upon the grand jury which 
found the true bill, it is, upon motion of the solicitor general, 
ordered by the court that the case be withheld from consider- 
ation by the jury, and continued for trial.” 

rei. ° f ° 

This order was duly entered of record on the minutes of 
the court, thereby denying to the defendant the right to have 
said jury, to whom his case had been regularly submitted for 
trial, make a verdict in the same. He therefore pleads the 
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facts aforesaid in bar to the further progress of the case, and 
prays that he be discharged and acquitted of the said offense. 

Upon demurrer, said plea was stricken, and defendant ex- 
cepted. . 

It appeared, by admission of counsel, that at the time the 
aforesaid order was taken, all the juries had been discharged 
except the one impanneled to try this case, and that said order 
was taken in the presence of the defendant and his counsel, 
and without objection from either. 

The defendant pleaded not guilty. Upon the trial of the 
issue thus formed, substantially the following evidence was 
introduced : 

James M. Achord, sworn: The defendant made an assault 
upon him in Hancock county, at Mr. Johnson’s grocery, on 
December 28th, 1872. He shot witness with a pistol, the ball 
lodging in his arm, near the left elbow. This shot was fired 
whilst witness was fighting with McCook, and whilst his back 
was towards defendant. Witness then turned towards de- 
fendant, when he fired a second shot which struck witness in 
or near the knee of his left leg; defendant started to run after 
firing the second shot, witness following him to the door of 
the grocery ; he had had no words or difficulty with the de- 
fendant prior to the firing of these shots; when witness en- 
tered the grocery, a man by the name of McCook, was in 
there singing, “At the roll-call, I'll be there;” he had one 
foot on the counter, and was dancing with the other on the 
floor; witness was acting at the time as the deputy marshal 
of the town of Sparta; he requested McCook to desist, stat- 
ing that he would break the glass; saw that McCook was 
trying to raise a difficulty, in which he subsequently suc- 
ceeded, and witness went round to shut the windows, in order 
to get everybody out of the house; acting upon the informa- 
tion that McCook had cut a negro, he went back and asked 
him what he meant by cutting up men in that way; told him 
to shut his knife and give it to witness, or to put it up; he 
asked where Mr. Sunham, the marshal of the town of Sparta, 
was ; witness replied that it did not matter; he then drew 
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and opened his knife, saying that he did not shut his knife 
for any one, and started at witness; thought it was McCook’s 
intention to cut him, so he struck him with his stick; he 
started again towards witness with his knife drawn back ; 
witness struck him a second time with his stick, when he was 
shot from behind ; supposed that the defendant fired this shot; 
saw the pistol when defendant fired the second time; the de- 
fendant fired a third shot at him, but it failed to take effect ; 
when he was shot the second time he drew his pistol ; did not 
see McCook lay his knife on the counter, nor hear him say he 
gave it up but not because he was afraid. Did not, when 
McCook laid his knife on the counter, turn to a crowd and 
say, “come in boys, here he is ;” did not see him put his knife 
on the counter at any time. 

Dr. E. O. Alfriend testified as to the dangerous character 
of the wounds, ete. 


er 


FOR THE DEFENDANT. 


Joseph B. Knowles, sworn: Was present when the diffi- 
culty occurred between Achord and McCook ; was standing 
at the corner of the counter next to the partition ; McCook 
was at the right hand of the witness ; Achord came into the 
room with a pistol in his hand, which he put to McCook’s 
breast, and said, “give up.” McCook replied, “I give up.” 
Achord said, “lay that knife down.” McCook laid it down, 
but said, “I did not do it because I was afraid.” Achord then 
said, “come in boys,” upon which several negroes, some of 
whom were armed with pistols, came in. As they entered the 
room, McCook picked up his knife. Achord then struck him 
over the head with his stick, and said, “here he is, boys ;” 
struck him three or four licks. McCook did not advance 
upon Achord ; he seemed to be warding off the blows; the 
stick used was a weapon which would have killed a man or a 
mule; a pistol was fired while Achord was striking with the 
stick ; “the boys” were coming in before a blow was struck ; 
three or four shots were fired in the room; Achord did not 
fire. 
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McUook corroborated Knowles. He stated, in addition, 
that he was very drunk at the time of the difficulty. 

Other evidence was introduced by the state, not material 
here. It mainly tended to show that McCook was too drunk 
at the time of the difficulty to have known anything about it. 

The court, amongst other things, charged the jury as fol- 
lows: “If, on the other hand, you find from the evidence that 
Achord was an officer of the law, I charge you that the case 
stands upon a different footing. If you believe from the evi- 
dence that Achord was acting in the capacity of a deputy 
marshal of the town of Sparta, the law presumes that he was 
rightfully in office as such. I further charge you, that as such 
officer, he had a right to interfere to prevent a breach of the 
peace between McCook and any other person, and if in the 
execution of his official authority he was obstructed or inter- 
fered with by the defendant, and in this interference the 
defendant did make the assault with the intent to kill the 
prosecutor, Achord, it would have been murder if Achord 
had died, unless you believe that the defendant had some pro- 
vocation other than is set up in this case.” 

To this charge the defendant excepted. 

The jury found the defendant guilty. He moved for a new 
trial upon the ground that the court erred in each of the 
aforesaid rulings to which exception was taken. The motion 
was overruled, and defendant excepted. 


J. T. JorDAN, for plaintiff in error. 

1st. Jackson cannot a second time be put on trial. Ist. 
His case was before submitted to the jury: Newsom vs. State, 
2 Ga., 60. 2d. It could not then be withdrawn: Reynolds 
vs. State, 3 Ga., 53; 1 Wharton’s Crim. Law, 588. Defend- 
ant in criminal case waives nothing unless it is expressed : 
Hoy vs. State, 39 Ga., 718. 

2d. Jackson justified in defending McCook: Code, 4330 ; 
Roscoe on Crim. Ev., 765; 2 Wharton’s Crim. Law, secs, 
1019-20; Rust on Homicide, 32, 34. 

3d. Jackson not culpable for resisting an officer, unless the 
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evidence shows he knew Achord was an officer endeavoring to 
preserve the peace: 2 Wharton’s Crim, Law, sec. 1290. 


SamuEL LuMPKIN, solicitor general, for the state. 

Ist. Special plea of once in jeopardy properly overruled. 
The case was not submitted to a legal jury ; case not submit- 
ted till full and legal jury is sworn: 1 Bishop on Criminal 
Law, (5th edition,) section 1014, (659.) This jury was not a 
legal one ; grand juror was on it. New trial granted in civil 
case for trespass, because two of the jury trying the case had 
been on the grand jury that found a bill against defendant for 
the same offense: Hawkes vs. Andrews, 39 Ga., 118. Mem- 
ber of grand jury accusing cannot be on jury trying: Rafe’s 
case, 20 Ga., 65. Member of grand jury finding bill for mis- 
demeanor not competent to try prisoner on it: Cobb, 45 Ga., 
11. But suppose case was legally submitted. It could have 
been withdrawn by censent or from pressing necessity: 14 
Ga., 426. Entry of “Juror withdrawn, mistrial declared,” 
presumes consent: 14 Ga., 426. ‘Trial progressing, prisoner 
silent, waives irregularities: Dean, 43 Ga., 220. Jury dis- 
charged with defendant’s concurrence during the trial, he may 
be tried anew: 1 Bishop on Criminal Law, (5th edition,) sees. 
673, 998. Jury may be discharged where verdict would be 
void or voidable, or anything in the order discharging, shows 
peril removed: 1 Bishop on Criminal Law, (5th edition,) secs, 
668, 1036. 

2d. To the main body of the charge there can be no ex- 
ception. His charge that Jackson’s interference with officer 
discharging his duty, and shooting him, would have been 
murder if Achord had died, is right: 2 Bishop on Criminal 
Law, (5th edition,) sections 655, 573. Duty of officer to arrest 
rioters, ete., and none may oppose him, and is murder to kill 
him thus engaged, especially if his official character is known: 
2 Bjshop on Criminal Law, (5th edition,) sections 653-4, 573, 
574-5. Officers under peculiar protection of the law: Boyd, 
17 Ga., 203-4. 
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TrIPPE, Judge. 


1, At a former term of the court a jury had been impan- 
neled to try the case, but before any evidence was submitted, 
it was discovered that one of the panel had been one of the 
grand jury that found the bill. All the other jurors had been 
discharged for the term. The solicitor general moved for and 
obtained an order to withdraw the case from the jury, and to 
continue it. The defendant neither waived the objection to 
the juror nor objected to the order. He now pleads that ac- 
tion of the court in bar of any further trial. ‘The juror who 
had been of the grand jury who returned the bill, was incom- 
petent to try the defendant: Rafe vs. The State, 20 Georgia, 
65; Cobb vs. The State, 45 Ibid., 11. It is not, in all cases, 
that the impanneling the jury prevents the state from exer- 
cising the rights it has before a full jury is made. Section 
4681, Code, provides that “if the fact (the incompetency of 
the juror) is unknown to either party, or the counsel, at the 
time the juror is under investigation, and it is subsequently 
discovered, such objection may be made and the proof heard 
at any time before the prosecuting counsel submits to the jury 
any of his evidence in the ease.” This means that if the ju- 
ror is incompetent he may then be discharged. If he be dis- 
charged, there is not a full jury left, and why could not a 
nolle prosequi be then entered, or a continuance had, if there 
be ground for it? Here there was no other jurors from whom 
to complete the traverse jury. Besides, the defendant did not 
object to the continuance. Had he waived any objection to 
the juror, and the court then had withdrawn him, had with- 
drawn the case from the jury, a different question would have 
been presented. Under the principle contained in the Code, 
the court had the power to discharge an incompetent juror at 
the time it did this one, unless objection to him was waived ; 
and the State was thereby remitted to all the rights it had up 
to and before the case was submitted to the jury, by impannel- 
ing the whole twelve. 

2. It bas been twice during the present term, besides this 
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case, decided that to constitute the offense of an assault with 
intent to murder, it would be made to appear that the cireum- 
stances connected with the assault were such that had death 
ensued, the accused would have been guilty of murder: Meeks 
vs. T he State ; Smith vs. The State. 

3. We do not propose to lay down any specific rule as to 
how far one person may go in defending another against the 
commission of acrime on him. By the common law, one who 
took life, even the life of an officer who was proceeding ille- 
gally against a third person, was not guilty of murder. Whar- 
ton, in his work on Criminal Law, 2 volume, section 1019, 
says, where a known felony is attempted on the person, be it 
to rob or murder, the party assaulted may repel foree by force, 
and even his servant attendant on him, or any other person 
present, may interfere for preventing mischief, and if death 
ensue, the party so interfering will be justified. He cites Com- 
monwealth vs. Daley, 4 Pennsylvania Law Journal, 153; 1 
East, P. C., 271; Wharton on Homicide, 213. See, also, 
Roscoe Criminal Evidence, 751, 754. ‘The case of the Com- 
monwealth vs. Riley, Thacher C. C., 471, was where, in an 
affray, A knocked down B, and R, a bystander, believing the 
life of B to be in danger, gave B a knife to defend himself, 
and it was held that R was justified in giving B the knife. 
We would not lessen the protection the law furnishes officers 
in the discharge of their duty. But an officer is not one pos- 
sessed of despotic power. He cannot be a tyrant, nor can he 
recklessly, in disregard of consequences, abuse his authority, 
and without necessity put at imminent hazard the life of any 
person. We do not say that this officer so acted in this case. 
We do not pass upon the testimony. The error in the charge 
of the court on this point was, that it did not permit the jury 
to pass upon it. It was, in substance, that if the officer, in 
the execution of his authority was obstructed or interfered with 
by the defend: ant, and in this interference the defendant did 
make the assault with intent to kill, it would have been mur- 
der had the officer died, unless the jury believed that defend- 
ant had some provocation other than was set up in this case. 

VoL, LI. 27. 
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This was equivalent to ruling out the testimony of defend- 
ant’s witnesses, Knowles and McCook, and saying to the jury 
that it did not affect the case. That should have been left 
to the jury with the proper directions. ‘They were to pass 
upon the credibility of the witnesses, and if they believed 
them, to determine how far the rushing in of an armed crowd, 
and a violent attack with a deadly weapon upon McCook, 
would affect the question of malice on the part of defendant. 
Malice is an ingredient in the offense charged, as well as in 
that of murder, and it is for the jury, and not for the court, 
to find whether it exists in either case. We do not say the 
jury should have found that such violent demonstrations had 
been made. ‘The testimony was conflicting on that matter. 
It was for the jury to pass upon it, and it was error for the 
court to tell them, in substance, that nothing had been proven 
by the defendant that could be of any benefit to him. We 
think that a new trial should be granted. 
Judgment reversed. 


THEODORE EwIna, administrator, et al., plaintiffs in error, vs. 
R. J. Moses, administrator, defendant in error. 


1. Whether answers to interrogatories which are claimed to be leading, 
shall be read, is a question resting in the sound discretion of the judge 
trying the cause, and this court will not overrule his judgment unless 
it be manifest that injustice has been done. 

2. Where the main issue in a cause on trial was whether the defendant 
had procured a receipt in full from an heir-at-law by false representa- 
tions, and it was in proof that he had written a certain letter to B, an- 
other of the heirs, and had in that letter directed B to communicate 
with the plaintiff, and that he had written letters to other heirs, refer- 
ring to this letter to B, and the plaintiff, in her interrogatories, stated 
that in giving the receipt she acfed on said letters, with a like one to 
herself, and attached to her answers the original letter to B: 

Held, that it was not error in the judge to permit the answers and the 
original letter to B to go to the jury in evidence. 

8. When under the charge of the judge the jury might count compound 
interest against a defendant according to law, yet, if the verdict is 
right counting only simple interest, it should not be disturbed. 
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4, When substantial justice is done by a verdict this court will not grant 
a new trial for errors in the charge of the court, which, though not 
strictly correct, could not, under the facts of the case and the result, 
have injured the defendant’s case before the jury. 


Tnterrogatories. Evidence. Interest. New trial. Before 
Judge BarTLeTT. Muscogee,Superior Court. May Term, 
1873. 


Jean Smith Dawson filed her bill complaining of Theodore 
Ewing, administrator of William Matheson, James Rankin 
in his own right and as executor of William Rankin, Alex- 
ander Matheson and Elizabeth Ewing, formerly Matheson. 
She claimed to be one of the heirs of George Smith, a citizen 
of Georgia, who died intestate about 1841, leaving a large es- 
tate in Georgia, and that she was entitled to one-fifth and one- 
tenth of the estate. She alleged, in substance, as follows: 

Kenneth McKenzie became administrator of George Smith 
and partly administered the estate. McKenzie died in 1854, 
leaving L. T. Downing, his executor. On the 2d of April, 
1855, William Matheson, a nephew of George Smith, and 
who knew complainant was entitled to a distributive share, 
was appointed administrator de bonis non of George Smith, 
and gave bond with William and James Rankin as his secu- 
rities, and who borrowed from him of the assets of the estate 
$15,000 00. 

William Matheson, as such administrator, received from 
Downing, as the balance of the estate of George Smith, $28,- 
155 00, and during his life, which lasted one year, he wasted 
said estate, except $11,839 25, which was represented by the 
note of William Rankin, and another note of Woodruff & 
Geetchius of $553 05, and which was received by Elizabeth 
Matheson, now Ewing, administratrix, she having been so 
appointed on the 12th of April, 1856, giving as her securi- 
ties James and William Rankin, and Alexander Matheson. 
William Rankin has since died and James Rankin has quali- 
fied as his executor. Elizabeth Matheson returned to the or- 
dinary a receipt, being a schedule of effects of George Smith, 
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found at the time William Matheson died, describing the 
above two notes. Immediately upon obtaining letters, and well 
knowing all the foregoing facts, and knowing that complain- 
ant was a widow, poor and aged, and living in Scotland, and 
wholly ignorant of the condition of said estate and her rights 
as distributee, the said Elizabeth Matheson, William and 
James Rankin, combined together for the purpose of defraud- 
ing complainant of her just rights and obtaining from her 
for $1,250—a discharge of all claims as the sister of George 
Smith. In pursuance of this intention, they caused Alexan- 
der Matheson, in whom complainant would confide implicitly, 
to write to her the following letter: 





“Cotumsvs, Ga., 14th April, 1856. 


“Mr. GEORGE ANDERSON: 

“ Dear Cousin—At the death of Kenneth McKenzie, my 
brother William was appointed by the court of ordinary ad- 
ministrator on the estate of George Smith, which office he 
held when he (William) died, and since his death his wife 
holds all the papers connected with the estate of George 
Smith. 

“When my brother was alive, he contended that he was the 
only just heir to all the money here, and though he is dead, 
yet his claim is the same in the person of his wife and chil- 
dren, and they now claim it. 

“ By the law of this country, any person dying leaving real 
estate, and if said person has no heirs in the country, it goes 
to the state in which the real estate may be in at the time of 
the person’s death. But if any heir should be in the country 
before his death, and that heir should become a citizen of the 
United States, he becomes rightful and only heir to all real 
estate, or proceeds therefrom, in .preference to all other heirs, 
(though they may be nearer by blood,) or even in preference 
to the state. On the above- grounds my brother, when alive, 
(and his wife now) contended that he was rightful heir to all 
money here, and it can be very clearly proved that the money 
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now here is the proceeds from real estate owned by George 
Smith at his death. 

“You know that William was in the United States before 
our uncle’s death, and that he became a citizen of the United 
States ; you also know that he was the only one of all the 
heirs or relations of George Smith in this country at the time 
of George Smith’s death, so by law, whenever William bc- 
came a citizen he also became heir to all the real estate of 
George Smith or the proceeds therefrom. 

“Tt is true that I am now in this country, and the only one 
in this country related to George Smith by blood, but my 
brother was before me, and was a citizen before I came, there- 
fore I cannot claim anything ; you cannot who are aliens, 

“Since my brother’s death, his wife has made a proposition 
to me as follows: She will give $5,000 00 upon condition 
that all the other claimants give up their claims to her; said 
$5,000 00 to be divided amongst said claimants, who are you, 
your brothers and sisters, aunt Jean, aunt Hutchin’s children, 
and Jesse Duncan and myself; or to make the thing more 
plain, put them in families—say, Ann Anderson, Jean Daw- 
son, Elizabeth Hutchins, Christian Matheson or childrer, 
...e+- or children, ...... or children, (our uncle William dying 
without children or wife, therefore his claim amounts to noth- 
ing.) That would be $1,250 00 to be divided amongst each 
family. After receiving the above proposition I concluded to 
write you, and I would ask it as a personal favor of you, that 
you would let all the rest know of it. As for Jesse and Dun- 
ean, I will write them. I would most earnestly press upon 
you all to accept the proposition now made. I am here on 
the spot ; I know all the circumstances of the case, and how 
the law is. I have stated the case truly. I am uninterested 
in any way, except in the proposition now made. Indeed, I 
may say it is mainly by my efforts such a proposition is now 
made. There is not more than $15,000 00 in all here, and 
that is in notes, ete., besides there is outstanding debts against 
the estate of considerable amount which is not settled, so that 
you sce the amount specified is not such a bad one; it is more 
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than I expected when I first started the question, but no more 
will be given. Suppose you should go to law about it, would 
you receive more? No, not so much, even should you gain 
it, which you would not. What lawyer here of any account 
would undertake such a case ?—certainly none would do it 
without their fee in their hands, you being in a foreign coun- 
try. All the lawyers I have spoken to have persuaded me as 
friends not to go to law, for I could recover nothing, and I 
would have all the expenses to pay, which would not be little, 
for lawyers do not work for nothing in this section of the 
Union, and the court expenses are heavy. 

“T leave the case now with you all. Decide as you please; 
do nothing hastily ; consider on the matter—I have done so 
for years—you have my conclusion, which is: I am no heir 
by law, and can receive nothing except my share of the pro- 
position now made to you. If you think fit to accept it, it 
will be well; but if you do not, I am authorized to say by 
William’s wife that no more will be given; that this is the 
first and the last proposition that will be made, and if you do 
not accept, you may go to law as soon as you please; she is 
and will be prepared for you, and I may add she has the 
means and the friends to law about it as long as you please. 
You should accept, and be glad that none is claimed that you 
have already got. If you go to law and collect, it is the law 
of Georgia decides the matter. 

“Tf yow should wish me to act for you or assist you in the 
matter, I will do so with pleasure. I have all along acted in 
this matter, even in my brother’s lifetime, as your friend, and 
I am willing to do so now. 

* % ** * * * * 

“Yours, respectfully, 
“ ALEX. S, MATHESON.” 


Believing she could place full faith and credit in the assu- 
rances of her nephew, Alexander, and knowing that his op- 
portunity of ascertaining the law and the facts were ample, 
she accepted the terms proposed by him, and on receiving the 
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sum of $1,250 00 from him, did, in 1856, make a receipt of 
her claint and send it to Alexander Matheson, which money, 
in pursuance of such fraudulent intent, was advanced by Wil- 
liam Rankin, out of the funds of George Smith, then in his 
hands. She rested under the conviction that the facts were 
all true, and the law bearing thereon was as stated in said 
letter, until very recently. And she charges that she has been 
deceived, and her receipt obtained by fraud in this, that by 
the law of Georgia, William Matheson was not the heir; that 
he did not arrive in Georgia until after the death of George 
Smith, he, the said Alexander, having stated as a fact that said 
William was a resident of Georgia before the death of George 
Smith. That by the laws of Georgia the property of said 
George Smith went to his next of kin, and that at the time 
complainant gave the receipt, she was entitled to $12,000 00, 
all of which was well known to defendants, and said facts 
were fraudulently concealed from complainant with the intent 
and for the purpose of obtaining a settlement at the nominal 
6 sum of $1,250 00. 

Complainant prays for an account. 

The defendants answered substantially as follows: De- 
fendants say that William Matheson did in his lifetime set 
up a claim to the whole of George Smith’s estate, on the 
ground that the said George was an alien, and the said Wil- 
liam was the only relative who was in the United State at 
the time of his death, and that by the laws of Georgia the 
real estate descended to him. Complainant knew when Wil- 
liam started for Georgia, and when the said George died, she 
being a grown woman, and the said Alexander only a small 
boy, and none of defendants deceived or attempted to deceive 
complainant as to the facts of the case. 

Complainant better knew the facts than Alexander, who 
was then, and for a long time after the death of Smith, in 
Scotland. They admit the writing of the letter by Alexan- 
der, but deny that it was written or sent to complainant ; they 
deny that it was written to deceive or mislead, but only to 
make known the grounds of the claim of William and the 
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proposition for a compromise. ‘They deny that complainant 
was misled or deceived by the letter. They deny that com- 
plainant acted on the statements in said letter as to the law, 
but say she was informed by others that the law was differ- 
ent ; that the said Alexander, in good faith, stated the law as 
he was informed and believed it to be. That complainant 
did not sign the receipt under any mistake as to her being an 
heir of George Smith or not entitled to a part of his estate, 
under the law of Georgia, and say that she was fully informed, 
and had been recognized as an heir, and had received large 
sums from McKenzie as such heir; that she was fully ad- 
vised as to her rights in the premises. They deny any mis- 
representations as to the amount of the estate which came to 
the hands of said Elizabeth. They admit the writing of the 
letter by William Matheson, and say its contents were known 
to complainant before signing the receipt. They say the set- 
tlement was made and the receipt given after full information 
as to her rights, and after full consideration ; that it was made 
because of the controversy which had arisen between William 
Matheson and the next of kin of George Smith, as to who was 
entitled to the estate of George Smith, and as a compromise of 
the claim of complainant as an heir, and they claim the set- 
tlement to be a bar to complainant. 

James Rankin, as executor of William Rankin, deceased, 
filed a sworn plea, containing the following admissions : 

That before and at the time that William Matheson became 
administrator, he claimed to be entitled to all the proceeds of 
the real estate of George Smith; that William and James 
Rankin owed to Lemuel T. Downing, as executor of Kenneth 
McKenzie, $14,843 00, by a promissory note, and ia order to 
pay said note it was agreed by all parties that the said Wil- 
liam Rankin should give his note for a like sum, payable to 
William Matheson individually, and that the said Matheson 
should receive the same as cash from Lemuel T. Downing, 
executor ; that this was done; that he paid Matheson, on ac- 
count, this note, $5,300 00, which Matheson, to the extent of 
$3,300 00, invested in negroes, as he considered himself enti- 
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tled to it; that he refused to pay Theodore Ewing, adminis- 
trator, anything on said note, except certain amounts which 
went to the payment of the heirs. 

The complainant died pending the litigation, and R. J. 
Moses, her administrator, was made a party in her place. 

The depositions of Jean Smith Dawson were tendered in 
evidence. The fourth and fifth interrogatories were objected 
to as leading. ‘They were as follows : 

“4th. If Jean Dawson ever gave to Theodore Ewing, or 
any one else, a receipt in full for her portion of the estate of 
George Smith, deceased, state to whom said receipt was given, 
the consideration received for giving said receipt, and the rep- 
resentations made to Jean Dawson by which she was induced 
to give such receipt. If you have any letters from Theodore 
Ewing or James Rankin, or from Alexander Matheson, which 
induced the giving of said receipt, attach the originals to your 
answers.” 

“Sth. If you state any misrepresentations were made to 
Jean Dawson, by which she was induced to give said receipt, 
after stating what they were and who they were made by, 
state whether, but for those representations, you would have 
given the receipt ?” 


ANSWERS. 


To the fourth interrogatory she answers: “I sent through 
Mr. James Lawson, banker, Huntley, a receipt, I think, in full 
for my portion of the estate of the deceased, George Smith. 
Alexander Matheson, Columbus, was the person who made 
the offer, in writing, from America, which was $1,250 00, or 
two hundred and fifty pounds sterling, and he sent on the re- 
ceipt through Mr. Lawson, banker, Huntley, for my signa- 
ture. I do not remember in whose favor the receipt was 
taken. The money was sent over to this country after the re- 
ceipt was sent back to America, signed. A copy of the offer, 
namely, that sent to George Anderson, (similar to that made 
to me and others) is sent herewith. The representations which 
were in that offer, as also similar representations in letters 
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written by the said Alexander Matheson to Jesse Matheson, 
Huntley, his sister, Barbara Johnston, his cousin, to myself, 
and the said James Lawson, induced me to accept the offer. 
Matheson is my nephew, and I had great confidence in him. 
I lent him a large sum of money (£100) on his leaving this 
country for America, and I had not any reason to distrust 
him. 

To the fifth interrogatory she answers: “That but for the 
above representations I would not have granted the receipt. 
I first discovered such statements were misrepresentations 
when William Lawson went out from this country to America 
about the beginning of the year 1867.” 

The complainant relied upon several letters written by the 
defendant, Alexander Matheson, the one to George Anderson, 
set forth in the bill, one to his sister, and one to his cousin. 
They were objected to on the ground that they were not ad- 
dressed to Jean Smith Dawson, and there was no evidence 
that she had seen them before giving the receipt. 

These letters were to the other heirs of George Smith’s estate, 
in which he referred to the letter of George Anderson as con- 
taining the offers of compromise proposed by his sister-in- 
law, the administratrix, and urging their prompt acceptance. 
To the depositions of Jean Smith Dawson was attached the 
letter to George Anderson. 

The objections were overruled and the defendants excepted. 

The court, in its charge, authorized the jury to compound 
the interest on the amount found to be due to complainant, 
as provided in section 2603 of the Code. To which the de- 
fendants excepted. 

The jury found for the complainant $13,315 25. Error 
is assigned upon each of the aforesaid grounds of exceptions. 


Peasopy & BRANNON, for plaintiffs in error. 


R. J. Moses; M. H. BLanprorp, for defendant. 











ATLANTA, JANUARY TERM, 1874. 419 


Ewing et al. vs. Moses. 








McCay, Judge. 


1. We are not clear that the questions objected to are lead- 
ing. But we ave clear that there was no abuse of the discre- 
tion of the court in permitting the answers to be read. Un- 
less a very great change is made in the mode of executing in- 
terrogatories, the rule against leading questions must be very 
liberally interpreted in such cases. The party must ask all 
his questions at once. He must base one upon the answer he 
expects to another, and the witness who always has an oppor- 
tunity of reading over the whole, can, if he desires, easily get 
the drift of the questions. Why be so precise as to the form 
when this broad road is open in all cases? This is one of the 
evils of the system and can only be met by weighing all tes- 
timony thus taken with caution. 

2. Taking all the witness says together, and especially con- 
sidering the contents of the letter to George Anderson, and 
the letters to the other parties including that to Matheson’s 
sister, we think it pretty plain that the letter to George An- 
derson was sent as a sort of circular to all, and that the eopy— 
as the witness calls it—was a duplicate of the original sent to 
her. As by the terms of the letter sent, George was to com- 
municate with her, we think the evidence of this being a 
duplicate is sufficiently plain to justify and excuse any fur- 
ther explanation as to the letter to the witness. That this is 
the letter sent to her is not perfectly clear, but sufficiently so, 
we think, to permit the answers to be read. 

3. 'We do not think a verdict allowing compound interest 
as prescribed for settlements with trustees in section 2603 of 
the Revised Code, would be proper, and the charge of the 
court is objectionable on this point, first, because this section 
of the Code was suspended during the war; and, secondly, 
because we think the section applies to suits against trus- 
tees proper, and not to suits against administrators of trustees, 
for failures after the death of the trustee. The act contem- 
plates that the trustee is acting, using the funds, and failing 
to report the interest he is making, by yearly returns, and 
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compound interest is put upon him as a penalty for this fail- 
ure, and on the presumption that he collects the interest an- 
nually and reinvests it. But in calculating the amount re- 
ceived, and comparing that with the verdict, we find the 
plaintiff entitled to the verdict, even though only simple in- 
terest be charged. The charge, therefore, did no harm if the 
verdict is right on the main ground, 

4. The principal issue on trial was whether the receipt was 
procured by fraud. Even if, as defendant contends, it was 
taken as the result of a compromise, yet, if the fact upon 
which the doubtful point of the law arose was a plain, pal- 
pable falsehood, known to the party stating it, even a compro- 
mise thus settling the dispute would be a fraud. As the facts 
appear, here was a nephew in whom the aunt confided, in a 
far country, writing home to his venerable relative whom he 
knew trusted him implicitly, stating a lie, what he knew to 
be a lie, and on this, getting up a doubtful question of law, 
which the old lady, taking the fact for true, compromised. 
Was not this a fraud? We think so. Taking all these let- 
ters together, and adding the lame explanation given by the 
writer on the stand, and we think the verdict clearly right. 
The law as to the compromise of doubtful rights, is only by 
the very largest charity applicable to the case, and we think 
the judge right in giving very little prominence to it. There 
is some language in the charge that is not strictly correct. He 
should have said “and” instead of “or,” in connecting the 
sentence as to the difference between the amount due and the 
amount of the receipt and the reliance of the plaintiff on the 
false representations. But the verdict is so much in accord 
with the evidence and the principles of justice that we will 
not disturb it for this error of the court, which is, perhaps, 
only at last a clerical error. 

Judgment affirmed. 
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Parrick GorMERLY, plaintiff in error, vs. Writtram D. 
CHAPMAN, defendant in error. 






1. If the claimant has an equitable right to compel the plaintiff in exe- 
cution to levy upon property still owned by the defendant, before levy- 
ing upon land conveyed to him, he must allege it in his pleadings, to 
entitle him to such relief. 

2. Where land is fraudulently conveved by the defendant in execution to 

the claimant, for the purpose of defeating his creditors, such creditors 

may levy upon such property, in the first instance, and this right is not 
defeated by the fact that the defendant subsequently employed counsel 
to subject said land to the payment of his debts. 













Claim. Equity. Execution. Levy and sale. Before 
Judge JAMES JoHNSON. . Talbot Superior Court. Septem- 
ber Term, 1873. 







For the facts of this case, see the decision. 









Henry L. Bexninc; M. H. BLanpronp, for plaintiff in 
error. 





E. H. Worritt, for defendant. 






Warner, Chief Justice. 






In August, 1866, Hall made a deed to the plantation on 
which he then lived to Gormerly. On the 30th July, 1870, 
the land was levied on as the property of Hall, to satisfy an 

) execution in favor of Chapman against Hall, and was claimed 
by Gormerly. It does not appear who pointed out the prop- 
erty to be levied on. There is much evidence in the record 
going to show that the land was conveyed by Hall to Gor- 
merly for the purpose of protecting it from Hall’s creditors, 
and that Gormerly afterwards claimed the land for himself. 
The record exhibits a clear case of an intention on the part of 
“both Hall and Gormerly to defraud the creditors of Hall. At 

the time the levy was made on the land claimed by Gormerly 

Hall had other lands in Talbot county. It was also proved 

on the trial of the claim case, by Hall, the defendant in exe- 
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cution, that he had employed Worrill & Forbes to represent 
his creditors, and had agreed to give them $500 00 to find 
the land levied on subject to his debts, because he wanted his 
just debts paid. The court charged the jury, “that if they 
believed from the evidence that Hall made the conveyance of 
the land in controversy to Gormerly with intent to delay or 
to defraud his creditors, and such intention was known to 


Gormerly at the time, then said deed of conveyance is void as 


to creditors, and the property therein conveyed is subject to 
the payment of plaintiff’s fi. fa., although Hall had other 
property at the time sufficient to pay the debt, and it made 
no difference if Hall did employ counsel in this case and 
agreed to pay them $500 00 to find the property subject.” 
To this charge of the court the claimant excepted. The jury 
returned a verdict finding the land subject to the execution. 

1. It was insisted on the argument that the plaintiff’s exe- 
cution should have been first levied on the other land of Hall 
before levying it on the property conveyed by him to Gor- 
merly. If Gormerly, the claimant, would have had any 
equitable right to have compelled the plaintiff to have levied 
his execution on Hall’s other land first, before levying it upon 
the land conveyed to him, he should have alleged it in his 
pleadings, under our practice, to have entitled him to that re- 
lief, which was not done in this case. 

2. The jury, however, have found by their verdict, that 
the conveyance from. Hall to the claimant was made with in- 
tent to delay and defraud his creditors, and that such inten- 
tion was known to the claimant at the time, and there is an 
abundance of evidence in the record to sustain their verdict. 
The conveyance of the land to Gormerly being void as to 
Hall’s creditors, they had the right to levy on it in satisfac- 
tion of their debts, notwithstanding Hall may have had other 
land. In view of the facts of this case, it made no difference 
if Hall did employ counsel and agree to pay them $500 00 
to find the land subject. The effect of Hall’s employing 
counsel to subject the land injured no one but Gormerly, his 
confederate in the fraud, and it does not lie in his mouth to 
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complain of it. The evidence does not show that there was 
any collusion between Hall and Chapman, his judgment cred- 
itor, to subject the property to his execution. Whilst the 
courts should be careful to see to it that neither of the parties 
to the fraudulent conveyance should enjoy any benefit from 
their own fraudulent conduct, so far as the rights of honest 
people are concerned, yet, so far as their own acts are con- 
cerned, in connection with the fraudulent transaction affecting 
no one’s interest but their own, the courts will let them alone 
severely. We find no error in the charge of the court to the 
jury in view of the evidence contained in the record. 

Let the judgment of the court below be affirmed. 


Lewis WIMBERLY, plaintiff in error, vs. EywArp A. ADAMS, 
defendant in error. 


Where a judgment was obtained against a principal and security on a 
promissory note, and an appeal was entered by the defendants, the se- 
curity filing a plea of non est factum, and pending the appeal it was 
agreed by the plaintiff that if the security would withdraw his appeal 
and permit the judgment below to stand, he, the plaintiff, would look 
to the principal alone for the payment of the judgment: 

Held, that on the withdrawal of the appeal, the security was relieved, 
and that he might set up this relief by an affidavit that the execution 
issued on the original judgment, was proceeding illegally, and setting 
forth the facts of the agreement and his action thereon. 


Principal and security. Tllegality. Before Judge JAMES 
Jounson. Talbot Superior Court. September Term, 1873. 


On March 29th, 1867, an execution issued from Talbot su- 
perior court, in favor of Edward A. Adams, against Simon 
T. Veile, as principal, and Lewis Wimberly, as security, for 

~ $1,028 92 principal—$789 00 interest and costs, which was 
Jevied upon certain lands as the property of Wimberly. The 
Jatter filed an affidavit of illegality, to the effect that at the 
March term, 1867, of said court, the case in which the judg- 
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ment was obtained, upon which said execution was based, was 
pending upon the appeal; that he had filed the plea of non 
est factum; that the plaintiff agreed with him that if he 
would dismiss his appeal he would release him from all fur- 
ther liability on the note sued on; that with this understand- 
ing he dismissed the appeal; that the plaintiff, in violation 
of this agreement, has had the aforesaid execution issued and 
levied upon his property. 

The case was submitted to a jury upon the issue thus 
formed. The evidence sustained the facts set forth in the af- 
fidavit of illegality. 

When the testimony was closed the court announced that 
he would try the case himself, and thereupon dismissed the 
affidavit of illegality. To which ruling the defendant ex- 


cepted. 


M. H. Biranprorp; E. H. Worritt, for plaintiff in 
error. 


Wiis & Wiis, for defendant. 


McCay, Judge. 


Tt was insisted at the hearing of this case that the agree- 
ment set up in the affidavit was without consideration, that 
the plaintiff got nothing for the release, and that it is, there- 
fore, void. But we think otherwise. In the first place, it is 
not necessary that the plaintiff should have got a benefit. 
The defendant, by agreeing to withdraw his plea, lost his de- 
fense of non est factum, and withdrew the appeal, and under 
the law this loss to him was a valuable consideration. Be- 
sides, the plaintiff got clear of the appeal. He got the right 
to go on immediately against the principal, and to go on, too, 
with a judgment ranking in dispute with other judgments, as 
a judgment dated at the time of the judgment appealed from. 
So that there was not only loss to the security but advantage 
to the plaintiff, and the.security having acted upon the agree- 
ment by having the appeal withdrawn, it would be permit- 








— 
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ting the plaintiff to entrap him, to allow him to repudiate his 
agreement. The real difficulty about the case, however, is 
that the argument is a specious one which claims that the 
facts show an effort to set up a cotemporaneous parol agree- 
ment, that a judgment then taken shall not be enforeed—an 
effort to go behind the judgment and attack it by an affidavit 
of illegality. But this is rather specious than sound. The 
appeal was an effort to alter the original judgment—the at- 
tack made is not on the judgment taken in pursuance of the 
agreement but on the original judgment. And the attack is 
by setting up facts which occurred after it was taken. The 
appeal vacated it only for certain purposes. So far as con- 
cerned the investigation on the appeal, the original judgment 
was vacated, but it still remained as a lien on the defendant’s 
property, and with the capacity of operating in full force if 
the plaintiff should dismiss the appeal for informality or for 
want of security, or if the defendants should, by their own 
motion, withdraw it. And in this case the agreement to with- 
draw the appeal was an agreement that the original judgment 
should stand. This whole agreement was by parol, and when 
executed by the defendants, the original judgment, thus re- 
lieved of the appeal, stood of full force, except as the agree- 
ment provided, from its date. It became a judgment as of the 
date at which it was entered up. So that at last the agree- 
ment is subsequent to it. To permit the plaintiff, if the facts 
are as defendant contends, to repudiate his agreement would 
be to aid him in the commission of a fraud. And courts, in 
an attack against fraud, do not hesitate to break through even 
those rules which hedge round the sanctity of judgments and 
specialties against parol evidence. We think the court should 
have allowed the case to go to the jury on the facts, and if the 
jury should agree with the defendant’s plea as to the facts, we 
think that he is discharged. 
“Judgment reversed. 


VoL. LI. 28. 
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Herman WERNER, plaintiff in error, vs. THe STaTe or 
GeorGIA, defendant in error. 


An indictment charging that the defendant did, on the fourth day of April, 
1873, being Sunday, keep open a tippling house, when in fact the said 
fourth day of April was Friday, is not a good indictment, and a motion 
in arrest of judgment should have been sustained. 


Criminal law. Indictment. Before Judge Hopkins. Ful- 
ton Superior Court. October Term, 1873. 


Werner was placed on trial upon an indictment charging 
him with the offense of misdemeanor, the only material por- 
tion of which was as follows: “For that the said Herman 
Werner, in the county aforesaid, on the fourth day of April, 
in the year of our Lord, eighteen hundred and seventy-three, 
being the Sabbath day, did keep open atippling house.” The 
defendant pleaded not guilty. The jury found to the con- 
trary. He moved that judgment be arrested because the in- 
dictment showed upon its face that the day on which the tip- 
pling house was kept open, was not the Sabbath, as the court 
must take judicial notice of the fact that April 4th, 1873, 
was a week-day. The motion was overruled and defendant 
excepted. 


L, E. BLECKLEY, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


TrIPPE, Judge. 


The indictment charged the defendant with keeping open a 
tippling house “on the fourth day of April, 1873, being the 
Sabbath day.” The fourth day‘of April, 1873, was Friday. 
Was it a good indictment? We are fully aware of the gen- 
eral rule, that though a day and year must be alleged in every 
indictment, time is not material, and that a different day from 
the one laid may generally be proved, provided it be within 
the period prescribed by the statute of limitations. But there 
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are several exceptions which prevent the rule from being of 
universal application. One is where written instruments 
are pleaded. If their dates be stated they must correspond 
with the dates of those produced in evidence. If any date is 
given in the pleading which is to be proved by matter of 
record, it must be proved as stated: 11 East, 508; 4 T. R., 
590. So when time is of the essence of the offense, it must 
be correctly alleged and proved. In this case, keeping open 
a tippling house is not an offense prohibited by law. It be- 
comes penal only by its being done on the Sabbath day. It 
is the time when—the character of the day on which the act is 
done—that constitutes the offense. It was no violation of law 
to keep open the house, nor to keep it open on Friday, nor on 
the fourth day of April, 1873, or the fourth day of any other 
month, that did not fall on Sunday. 
As courts will judicially recognize the coincidence of the 
days of the month with those of the week, (1 Greenleaf’s 
“vidence, section 5,) this indictment was equivalent to charg- 
ing the defendant with keeping open a tippling house on 
Friday, the 4th day of April, 1873, being the Sabbath day. 
Could an indictment be sustained with such a flat contradic- 
tion on its face? It alleges the act to have been done on one 
day, which would have made it an innocent act. Could that 
act be converted into a criminal one by stating that the day 
already given was a day which it was not and could not be? 
Take the case where the doing certain things within a certain 
period of time is prohibited—such as killing or hunting cer- 
tain animals or game in specified localities between the first of 
March and the first of September—if a defendant were in- 
dicted for having violated such a statute on the first day of 
October, would not the indictment be bad, although it had 
the further allegation that the day stated was within the pro- 
hibited time? There must be some certainty in pleadings, 
both civil and criminal. In the case of the United States vs. 
Brown, 3 McLean, 233, it was held that the rules of pleading 
are the same in civil and criminal cases. This is generally 
true, and many of the elementary writings give the same 
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general rules as governing the pleadings in both classes of 
cases: 3 Starkie on Evidence, 1539, 1542; 1 Chitty’s Plead- 
ings, 263; 1 Chitty’s Criminal Law, 294, 295. Now, if a 
declaration alleged that the defendant was indebted to plain- 
tiff a certain sum, and on a certain day had paid it, or ona 
certain day had paid a claim which was now due and unpaid, 
would not the pleadings or petition be void for uncertainty, 
and demurrable? And if an indictment show in one part 
that the defendant has violated no law, can it hold him as 
guilty because it so charges him in another part, by stating 
facts in utter conflict with the preceding allegation? Plead- 
ings which are so contradictory, or which contain such con- 
flicting statements that they show nothing, are a legal nullity, 
or at least no legal judgment can be rendered on them. The 
holding we make is not in conflict with what was said in 
Connor vs. The State, 25 Georgia, 515, that an indictment is 
good although an impossible day be stated as that on which 
the offense was committed. In that case, time was not of the 
essence of the offense. The act charged was a crime, no mat- 
ter what the day or year was on which it was committed, 
provided it was within the statute of limitations. What has 
been said shows that this decision is put on altogether different 
grounds than those set up in the remarks of Judge LUMPKIN 
in Connor vs. The State. Judge BENNING, in his concurring 
opinion in that case, (Judge McDonatp dissented from the 
judgment rendered,) recognized that there were cases where 
time was a matter affecting the real merits of the case. The 
same was done in Dacey vs, The State, 17 Georgia, 439. 
Where that is so, as it is here, an indictment cannot be sus- 
tained, which, charging an act to have been done on Friday, 
thereby showing it an innocent act, seeks to convert it into a 
criminal one by calling Friday the Sabbath day. Mere tech- 
nicalities may generally be disregarded, but distinct, clear and 
irreconcilable contradictions vitiate pleadings both criminal 
and civil. 
Judgment reversed. 
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JOHN MEEKS, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


1. Where on the trial of an indictment for assault with intent to murder, 
there was evidence that whilst the prisoner and another were engaged 
in a fight, two other persons interfered against the prisoner, one strik- 
ing at him with his knife, and the other hitting him with his fists, and 
the fight having ceased by mutual consent, the prisoner immediately 
cut his principal opponent with his knife, it was error in the court to 
refuse the following written request to charge the jury: ‘“‘If the cir- 
cumstances surrounding the prisoner at the time of the stabbing were 
such as to excite the fears of a reasonable man that he was in danger 
of losing his life, or that some great bodily harm would be done to 
him, he is not guilty,’’ especially as it does not appear in the record 
that the court did charge that if there was great provocation (so as, 
that if death had ensued the crime would have been manslaughter 
only,) then they could not find him guilty of assault with intent to 
murder. 

. It was not error to admit testimony of the sayings of the prisoner next 
day after the fight, showing bitter hatred towards the person stabbed, 
as it tended to show malice at the time of the stabbing. 

. Itis not error in the court, on the trial of a criminal case, to require 
the witnesses of both the state and the prisoner to be sworn, and to 
leave the court-room before commencing the examination of any of 
the witnesses. 


Assault with intent to murder. Evidenee. Witness. Be- 
fore Judge Cuark. Macon Superior Court. December 
Term, 1873. 


Meeks was placed on trial for the offense of an assault with 
intent to commit murder, alleged to have been committed 
upon the person of Taylor Killebrew, on October 23d, 1873. 
The defendant pleaded not guilty. 

The case presented by the testimony was substantially as 
follows: The defendant, with Taylor Killebrew, John Kil- 
lebrew and Ansley Watson, were summoned by one Hobbs, 


a constable, as a posse to execute a warrant. When near the 
house of Henry Hobbs a difficulty arose between the defend- 
ant and Taylor Killebrew. The fight that ensued, according 
to all the evidence, was mutual. The witnesses for the state 
swear that they did not see any one participate in the fight 
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except the two parties above stated. The witnesses for the 
defense show that the defendant was assaulted by Taylor Kil- 
lebrew, James Killebrew and Ansley Watson; that both the 
Killebrews had knives. 

The witnesses for the prosecution further show, that during 
the progress of the fight defendant made a proposition to quit, 
to which Taylor Killebrew replied that he was willing if de- 
fendant was; that he then shoved defendant off and retired 
from five to seven steps to a fence, to which point the defendant 
followed and stabbed him in the breast, inflicting a wound en- 
dangering his life; that at the time of the stabbing no one 
was interfering with the defendant; that about one-half a 
minute had elapsed after the fight had ceased before the wound 
was inflicted. 

The witnesses for the defense swear that James Killebrew 
was endeavoring to cut the defendant from the rear, while 
Taylor Killebrew was engaging him in front; that this was 
the condition of the combatants at the time the proposition to 
cease fighting was made, and that as soon thereafter as a man 
could turn around once or twice, or walk two or three steps, 
the defendant stabbed Taylor Killebrew, who was standing 
about three steps off, at the fence; that James Killebrew was 
prevented from cutting the defendant by Henry Hobbs, and 
that he asserted that he would cut him if he could get at 
him. 

The jury found a verdict of guilty. The defendant moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the court erred in requiring the witnesses for 
the defendant to be sworn at the same time with the witnesses 
for the prosecution, and to be at onee sent out of the court- 
room, before the defendant had opened his case. 

2d. Because the court erred, in permitting D. A. Ray, a 
witness for the state, to testify that on the preliminary exam- 
ination, the day after the difficulty, the defendant said that 
he wished Killebrew was dead and in hell, if he (defendant) 
had to be hung the next minute. 
3d. Because the court erred in refusing to charge the jury 
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as follows: “If the circumstances surrounding the defendant, 
at the time he did the stabbing in this case, (if he did stab 
Killebrew) were of such a character as to excite the fears of 
a reasonable man that he was in danger of losing his life, or 
that some great bodily harm would be done him, he is not 
guilty, and the jury will so find.” 

The charge of the court, after reading the sections of the 
Code on murder, manslaughter, and voluntary manslaughter, 
proceeded as follows: “In order to determine the intention 
of the defendant, you will look closely into the testimony. 
If the defendant proposed, in the midst of the fight, to quit, 
and Killebrew agreed to it, or if Killebrew proposed to quit 
and defendant consented, it is for you to inquire into defend- 
ant’s motives in either case. Was the proposition, if made, or 
if accepted, made or accepted in good faith, or was it made or 
accepted by the defendant for the purpose of obtaining an un- 
due advantage over Killebrew? If for the purpose of getting 
an undue advantage, and if after the fight had ceased, defend- 
ant followed up Killebrew and gave him a dangerous wound 
with a knife, he is guilty of an assault with intent to murder. 
If defendant made or accepted a proposition to quit fighting, 
in good faith, if he still followed up Killebrew and inflicted a 
dangerous wound with a knife, if, at the time, he was under 
the influence of that violent impulse of passion supposed to 
be irresistible, then he is not guilty.” 

The motion was overruled, and defendant excepted. 


W.S. Watiace; W. A. Hawkins, for plaintiff in error. 


C. F. Crisp, solicitor general, by B. B. Hinton, for the 
state. 


McCay, Judge. 


1. It is not our province to say whether this defendant be 
guilty of the offense for which he has been convicted, but 
under the circumstances we think he was entitled to the 
charge asked. The crime of assault with intent to murder 
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has, as one of its essential ingredients, that state of mind 
which the law calls malice, to-wit: the deliberate intent to 
kill in a bad spirit. If the slayer be provoked by an assault, 
if he have his passions aroused by a blow, the law excuses his 
heat, and though he may not be justified in the killing, the 
Jaw deals with it as manslaughter and not murder. If the 
blows in this case were given under such circumstances, as if 
death had ensued it would have been manslaughter only, this 
was not an assault with intent to murder. We do not ex- 
press any opinion as to what the jury ought to have found, 
nor do we say that this or that witness was entitled to credit. 
But under the testimony of one or two of the witnesses we 
think the jury might fairly have thought, if they gave full 
credit to these witnesses, that the prisoner when he did this 
act was in fear of his life. When we look at the facts as they 
are told now, we ean draw far more accurate conclusions than 
it is possible for one to do with his blood up in the midst of a 
conflict or just as it ceases, and we think the court should 
have charged as requested. The prisoner was entitled to have 
charged, on request, any principle of law material and _perti- 
tinent to the case, in any view that, under any of the evi- 
dence, may be taken of it. The burden of proof may be 
one way, yet if there be any evidence on a particular line be- 
fore the jury, he has a right to have the law in that aspect of 
his case, if he asks it, charged by the judge to the jury. 

2. We think there was no error in admitting the statements 
of the prisoner next day. They indicate strong malice against 
his opponent at that time, and furnish a fair ground for an 
inference of malice at the time of the rencounter. Statements, 
both before and after, are indications showing the condition of 
the mind at the time of the act, and are circumstances having 
more or less weight according to the time of their utterance 
and the circumstances of the case. We think these statements 
were not too long after. The time that had elapsed weakens 
their force, but we think them competent to be introduced, 
leaving their weight to the jury. 

3. We have discussed this point in Wair’s case at this term. 
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We think the provisions of the Code cumulative only, and 
that the old rule is still of foree when the demand is made, 
or at the option of the judge without a demand. It can do 
no harm to the cause of truth, and the inconvenience of it 
may well be borne for the facilities it affords to prevent fraud 
and tampering with witnesses, 

Judgment reversed. 


JANE E. Sirs ef al., plaintiffs in error, vs. WILLIAM R. 
Pui.utirs et al., defendants -in error. 


1, Where an execution against the mother is levied upon property gen- 
erally, in which the children have an interest, and neither the interest 
of the mother nor of the children, is clear and ascertained, the sale 


will be enjoined. 
2. A levy upon property in which others besides the defendant are in- 
terested, must specify the interest levied on. 


Trusts. Execution. Levy and sale. Before Judge Hop- 
KINS. Fulton county. At Chambers, January 6th, 1874. 


Jane E, Simms, the wife of Thomas G. Simms, and her 
minor children, Jane E. Simms, Emily C. Simms and Sallie 
T. Simms, by their next friend and uncle, Joel D. Simms, 
filed their bill for relief, account and injunction against Thom- 
as G. Simms, William R. Phillips, Phillips & Flanders, and 
A. M. Perkerson, sheriff of said county, making, in brief, the 
following case : 

Various sums of money and pieces of property were con- 
veyed to Joel D. Simms in trust for Jane E. Simms and her 
children, by the mother and father-in-law of said Jane E, 
Subsequently, Thomas G. Simms sueceeded Joel D. Simms, 
as trustee, and assumed possession of the estate. The prop- 
erty and money was thus placed in trust in order to protect it 
from the debts and liabilities of Thomas G. Simms, who was 
in an embarrassed condition. The trustee invested said funds 
in houses and lots in the city of Atlanta, sold the property and 
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repurchased other, speculated with the funds as his own, mak- 
ing large profits, until at length a portion thereof became in- 
vested in a lot in the city of Atlanta, on the corner of Forsyth 
and Grubb streets, and in a tract of land containing one hun- 
dred and twenty-four acres, being a part of the north half of 
land lot one hundred and sixty-two, and the north half of 
land lot one hundred and fifty-nine, in the fourteenth district 
of originally Henry now Fulton county, and the improve- 
ments thereon. The deeds to this property, either by mis- 
take or from want of legal skill, were not written as intend- 
ed, nor as the facts and the consideration required, but the 
title was conveyed for the separate use of Jane E. Simms, 
when her children should have been embraced therein at least 
upon equal terms with herself. In addition to this, complain- 
ants charge that a portion of the aforesaid trust funds and 
and property, which went into the hands of said Thomas G. 
Simms, was derived from the sale of certain lands in Coweta 
county, which were conveyed to the aforesaid minor children 
exclusively, by the will of their grand-father. They say that 
the proceeds of these lands, and the rents thereof, purchased 
the one hundred and twenty-four acres aforesaid, and that 
therefore the title to this property should have been taken to 
the minors aforesaid. 

The complainant, Jane E. Simms, became a partner in the 
firm of J. L. Richmond & Company. Phillips & Flanders 
also agreed to become a partner in said concern. This last 
interest, though ostensibly in the name of Phillips & Fland- 
ers, was in reality the property of William R. Phillips. He 
became connected with said firm with a full knowledge of all 
the facts heretofore alleged as to the said trusts, and upon the 
express understanding that the complainant, Jane E. Simms, 
only risked the cash capital paid in by her. This business 
venture resulted in two judgments against J. L. Richmond & 
Company, composed of J. L. Richmond and Jane E. Simms, 
one in favor of William R. Phillips, for $3,500 00 principal, 
and $612 50 interest to June 20th, 1872, and the other in 
favor of Phillips & Flanders, for $4,025 70 principal, and 
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$634 O4 interest to June 20th, 1872. The executions based 
upon these judgments have been levied upon the city lot, and 
the one hundred and twenty-four acres aforesaid, as the prop- 
erty of Jane E. Simms. 

Prayer that the interests of the various cestui que trusts be 
established by the decree of the court, and that in the mean- 
time said executions be enjoined. 

The defendants, Phillips & Flanders, and William R. Phil- 
lips, answered the bill, denying all notice of the aforesaid 
trusts and setting up the good faith of the advances made by 
them to J. L. Richmond & Company, which constituted the 
basis of the aforesaid judgments. 

Several affidavits were introduced by the complainants in 
support of their bill. 

The chancellor enjoined the sale under the executions, to 
the prejudice of any rights of the minors aforesaid, and re- 
fused to interfere for the protection of the interest of Jane E. 
Simms. 

The complainants and defendants both excepted to said de- 
cision, and now assign the same as error. 


PrEpLes & HowELL; GARTRELL & STEPHENS, for plain- 


tiffS in error. 


CoLuier & CoLiier; P. L. Mynartt, for defendants. 


WarRNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an injunction to restrain the sale of cer- 
tain described property which had been levied on as the prop- 
erty of Mrs. Jane E. Simms, on the ground that it was trust 
property and not liable to be sold in satisfaction of her debts, 
for the reasons alleged in complainants’ bill. On hearing the 
application for the injunction prayed for, the presiding judge 
granted it, restraining the sale of the property levied on, to 
the prejudice of whatever rights the complainants, Emily FE. 
Simms, Sarah F. Simms and Jane E. Simms, minors, may 
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have in and to the same, and refused the injunction to restrain 
the sale of whatever interest Jane E. Simms, the adult com- 
plainant, may have in the property, whereupon both parties 
excepted. In considering the allegations in the complainants’ 
bill, and the affidavits in the record in support thereof, we find 
no error which will authorize this court to interfere with the 
discretion exercised by the presiding judge in granting the in- 
junction as to the rights of the minor cestui que trusts in the 
property. But inasmuch as no specified interest in the prop- 
erty was levied on by the sheriff as the property of Mrs. 
Simms, the defendant in execution, and the entire property 
being levied on as hers, it was error in the court in not re- 
straining the sale as to her interest in the property until the 
final hearing of the cause, it not appearing from the levy of 
the sheriff what her interest in the property was, and could 
not be ascertained, according to the allegations in the bill, 
until the final trial was had. The objection is, that the levy 
of the sheriff does not describe what interest in the property 
he levied on as the property of Mrs. Simms, and there is 
nothing in the record which enables us to see what will be the 
extent of her interest in the property until the rights of the 
parties shall be finally adjudicated. The question involved in 
this branch of the case comes fully within the principle recog- 
nized and decided by this court in Whatly vs. Newsom, 10 
Georgia Reports, 74 ; see Code, 3640. 

Let the judgment of the court below be affirmed granting 
the injunction, and reversed as to the refusal to grant it re- 
straining the sale of Mrs. Simms’ interest in the property. 


Joun S. ALLEN, plaintiff it error, vs. Susan L. JONEs, de- 
fendant in error. 


The verdict of the jury in this case does full justice to the parties, and 
although the charge of the court is objectionable, yet we are of the 
opinion that there was no abuse of discretion in the refusal of the court 
below to grant a new trial. 
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New trial. Before Judge Kippoo. Schley Superior Court. 
April Term, 1873. 


Susan L. Jones sued out a distress warrant against John S. 
Allen, for the sum of $238 51, besides interest, for rent. The 
usual counter-affidavit was filed and bond given. 

Upon the trial of the issue thus formed substantially the 
following evidence was introduced: 

T. B. Myres, sworn: Witness, as the agent of the plaintiff, 
rented a small farm in Schley county to the defendant for the 
year 1870, for five bales of cotton. The defendant remained 
on the place during the year 1871, without any special con- 
tract. Witness, in the fall of the latter year, agreed with de- 
fendant upon four bales of cotton as the rent for said year. 
He was to be allowed pay for all repairs and improvements 
placed on the farm during both years; these did not amount 
to exceeding $50 00 in value. 

The defendant testified that there was no special contract 
for the rent for either of the years 1870 or 1871, in which he 
was corroborated by his son, Bob Allen, who was present 
during the conversation between his father and Myres, as the 
agent of the plaintiff, at which the rent contract for the year 
1870 is alleged to have been made. The defendant further 
stated that he rented the place from plaintiff’s agent without 
any contract, except that he was to pay reasonable rent there- 
for; he to be allowed reasonable pay for all repairs and im- 
provements; that he remained for the two years without any 
other agreemeut, and made repairs and improvements to the 
amount of $265 00; that the place was in bad repair when 
he took possession thereof; that he greatly increased its value 
by the labor expended thereon. He denied fixing the rent in 
the fall of 1871 with Myres, for that year, at four bales of 
cotton. In this last statement he was corroborated by his 
wife. 

Myres and Glover both testified that they did not think 
the improvements worth more than $50 00. 

Cotton was proved to have been worth in 1870 thirteen 





438 SUPREME COURT OF GEORGIA. 





Allen vs. Jones. 








and a half cents, and in 1871 sixteen cents per pound. Pay- 
ments were shown to have been made by the defendant during 
the year 1870, amounting to $113 00; also that Myres agreed 
to allow defendant $75 00 for repairs and improvements 
made during the year 1870, and one bale of cotton for those 
made in 1871. 

The jury returned a verdict for the plaintiff for $235 51. 
The defendant moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the verdict was contrary to the evidence. 

2d. Because the court erred in charging the jury as fol- 
lows: “If you believe from the evidence that no contract or 
agreement fixing the amount of rent was made, then if de- 
fendant used or oceupied the plaintiff’s place, he would be 
liable for such rent as the place was reasonably worth.” 

3d. Because the court erred in charging as follows: “Ordi- 
narily a landlord must keep the premises in such repair as to 
make them tenantable and fit for use, and is liable for all sub- 


stantial improvements placed upon them by his consent. As- 
certain from the evidence what were the necessary repairs, 
and if any substantial improvements were made, and whether 
they were by consent of the landlord. If there was no agree- 
ment as to the rent to be paid, and if you charge the plaintiff 
with repairs, then he would be entitled to such rent as the 
place was reasonably worth in its repaired state, and not such 


as the place was worth unimproved.” 

4th. Because the court erred in charging as follows: “If 
the jury believe that Myres and the defendant, in the fall of 
1871, had a settlement, and settled these matters in contro- 
versy, and fixed a certain balance as due, the plaintiff would 
be entitled to recover that balance, reduced by any payment 
made after settlement or agreement.” 

The motion was overruled, and defendant excepted. 


Hawkins & HAWKINS, for plaintiff in error. 


Hupson & WALL, by C. F. Crisp, for defendant. 
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McCay, Judge. 

We see nothing in this case to take it out of the rule we 
have so often announced ; it turns wholly upon the evidence, 
and it is not such a case as justifies us in interfering. The 
jury may well have found the verdict they have. The evi- 
dence, as we have it, is somewhat confused, but on a fair con- 
sideration of it we do not think it wholly fails to sustain the 
verdict. 

Judgment affirmed. 


AARON BARNETT ef al., plaintiffs in error, vs. Tue CENTRAL 
LINE oF Boats, defendant in error. 


1. Where A, a common carrier, wrongfully and fraudulently takes goods 
to be conveyed to the owner, knowing that B, another common cear- 
rier, has made a contract with the owner for the carriage of the same 
for hire, the former is liable to the latter in damages to the amount of 
freight he would have earned under his contract. 

2. If the owner of the goods had assigned the bill of lading to B, and 
the owner refuse to receive them from A, and B demands and receives 
the goods from A, and then deliver the same to the owner, who accepts 
them, such carrier so delivering must assert his claim for the freight 
against the owner. 

3. But if B, in order to obtain possession of the goods, has been com- 
pelled to pay A the amount for freight which the owner was to pay 
him, he is entitled to recover back the same from A. 

4. If the goods, when received by B and delivered to the owner, were 
damaged so that the owner had a right to recoup for the damages 
against B’s claim for freight, B may recover the amount of the dam- 
ages from A. 

5. Would B, in this ease, by reason of his special property in the goods 
arising out of the assignment of the bill of lading to him and his lien 
on the goods for his claim for freight, have a right of action against A 
for the damages? Quere. 

6. There being no evidence in the record showing that defendants in 
error had any right to claim freight on the coal, or what amount of 
damages was done to the hay, and they not being entitled to recover 
from plaintiff in error the amount which was paid for freight from 
New York to Apalachicola, the verdict is too large, and the judgment 
is reversed with instructions. 





ee ee ee ee ees 


440 SUPREME COURT OF GEORGIA. 


Barnett et al. vs. The Central Line of Boats. 





Carriers. Freight. Recoupment. Damages. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. April Term, 
1873. 


The Central Line of Boats brought case against Aaron Bar- 
nett and Daniel Fry, as the owners of the steamboat New 
Jackson, making, substantially, the following case : 

It claimed to be a common carrier, using certain boats on 
the Chattahoochee river, from Apalachicola to Columbus. 
Conant & Young shipped on the schooner Lizzie Major, from 
New York to the port of Apalachicola, consigned to William 
H. Young, or to his order, six hundred and thirty-six bales 
of hay, to be delivered to said Young, his order or assigns. 
Plaintiff agreed, for a certain reward, to receive the hay at 
Apalachicola and to deliver fifty bales at Wright’s landing, 
one hundred bales at Eufaula, and the balance at Columbus. 
Said Young assigned bills of lading to plaintiff, and directed 
the master of the schooner to deliver the same to it. Where- 
upon the plaintiff dispatched one of its steamers to Apalachi- 
cola to receive said hay and deliver the same as it had agreed 
todo. It exhibited tothe master the direction of said Young, 
and offered to pay him the freight due. But before that time 
the defendants, knowing the premises, but contriving and 
fraudulently intending to injure the plaintiff, and to deprive 
it of the hire and reward it would have received from the 
carriage of the hay, falsely represented to the said master of 
the schooner that they were authorized to receive said hay, 
by means whereof and the agreement of defendants to receive 
it in a damaged condition, the said master was induced to and 
did deliver the said hay to the defendants. Plaintiff demand- 
ed it from them, and offered to pay the charges of the schoon- 
er, but defendants, intending to deprive the plaintiff of the 
hire and reward it would have received, and intending to 
prevent it from fulfilling its undertaking with said Young, 
refused to deliver, but carried the hay on their boat and left at 
Eufaula one hundred and eight bales in a damaged condition, 
and ninety-two sound bales at same place, and brought up 
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the balance to Columbus, and offered to deliver to said Young, 
who declined to receive the same, having given plaintiff an 
order and holding it responsible for the delivery. Plaintiff 
then again demanded said hay of the defendants, who again 
refused to deliver it unless plaintiff would pay them $458 29, 
without having an opportunity to examine the same as to 
condition or quality, which sum plaintiff then paid under 
protest, and received of said hay one hundred and thirty-two 
bales badly damaged, thirty-one damaged, and two hundred 
and filty-six sound. By which premises plaintiff was de- 
prived of the hire and reward it might and would have re- 
ceived for the carriage of the hay, and also $458 29 which it 
was compelled to pay, and $50 00 for hire earned by it in 
‘arrying the fifty bales to Wright’s landing, and $500 00 
damages paid to said Young for injury to the hay and for 
nineteen bales converted by defendants. 

The second count was similar, except it is in respect to sev- 
enty-two tons of coal, consigned to D. J. Willcox, at Colum- 
bus, which was brought to Columbus by defendants and de- 
livered to plaintiff, upon payment of $290 00 freight. 

Defendants pleaded the general issue. 


EVIDENCE FOR PLAINTIFF. 


Charles I. Hockstrasser, sworn, says: He was captain of 
steamer New Jackson, one of the boats of the Barnett line, in 
March, 1870; the boat was at Apalachicola, Florida, when 
the vessel Lizzie Major arrived; witness went out in the bay 
in a yawl to the vessel, and the captain reported his vessel to 
be in distress, the cargo to be damaged, and the anchors lost. 
The captain proposed to witness to take off the hay and coal; 
witness and the captain went up to town together in the yaw] ; 
the captain had doubts about shipping the hay and coal on the 
boat ; witness supposed he had heard that the Central Line of 
Boats had an order for the hay and coal. The captain came on 
the boat and went back into the cabin with A. Barnett and Dan- 
iel Fry, and they had a conversation ; witness was not present ;. 
after some twenty minutes the captain came out and told wit- 

VoL, LI. 29. 
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ness he would ship the freight on the boat; witness went down 
next morning with the boat to the vessel, which lay some six 
miles off, and took on the hay and coal; some of the hay was 
damaged ; no survey was held ; was two or three days taking 
on the hay and coal; when the boat went back to the town, 
and just before she was ready to start up the river, saw a 
boat’s smoke up the river—supposed it was the Atlanta, a 
boat of the Central Line of Boats, and supposed the boat had 
an order from the owners for the hay and coal. Barnett saw 
the smoke, and told witness to hurry up and get off—he did so 
because he wanted to start before the Atlanta arrived; he sup- 
posed the Atlanta was coming down after the hay and coal. 
The best of his recollection is that the freight on the hay and 
coal to Columbus was between $500 00 and $600 00; the New 
Jackson brought up the hay and coal; left over one hundred 
bales of hay at Eufaula, by order of W. H. Young, the con- 
signee. The order was directed to the Central Line of Boats ; 
there was no order from W. H. Young to the boat to deliver ; 
brought the balance to Columbus and offered it to W. H. 
Young; Mr. Young declined to receive the hay; Mr. Will- 
cox, the consignee of the coal, received the coal and paid the 
freight ; the agent of the Central line received the hay and 
paid the freight and charges at Columbus; there were seven- 
teen bales of hay; there was a lot of hay in bulk on the 
boat ; the bales had burst in handling; this bulk represented 
the seventeen bales; Mr. Young declined to receive it, and 
the agent of the Barnett line sold it, and has the proceeds. 
Cross-ecamined: Says he knows of no fraud or representa- 
tions made to the captain of the Lizzie Major to induce him 
to ship the freight on the New Jackson ; the captain proposed 
to ship it ; he, witness, did not propose to take it; the captain 
of the Lizzie Major shipped the hay and coal because his ves- 
sel was in distress, and having only one small anchor he 
feared the vessel might be blown out to sea; his recollection 
is the freight was fifty to seventy-five cents per bale on hay ; 
does not remember about coal. 
.sseee Whitesides sworn, says: The Atlanta was sent down 
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from Bainbridge to Apalachicola ; it would take three days to 
make the trip and return ; the expense of the boat was about 
$120 00 per day ; the boat brought no freight from Apalach- 
icola; did not get a full load on the trip; could have brought 
up the hay and coal with the load without extra expense ; the 
freight on the hay was to be paid at fifty cents per bale, and 
coal at $4 00 per ton ; does not remember number of bales of 
hay; there were seventy-two tons of coal. 

Charles Green sworn, says: The bills of lading produced 
are the originals received by Mr. Young for hay shipped from 
New York to Apalachicola by schooner Lizzie Major, and the 
entries on the back were made by direction of Mr. Young. 
He, as agent of Mr. Young, made a centract with the Central 
Line of Boats to bring up the hay. The boat was to receive 
fifty cents per bale; there were six hundred and thirty-six 
bales. The agent of the Barnett line had proposed to bring 
the hay, but he informed the agent that he had contracted 
with the Central line. This was a week or two before the 
Lizzie Major arrived. Mr. Young refused to receive the hay 
from the defendants. 

The bills of lading were then introduced, with the refusal 
of Mr. Young indorsed thereon, to receive the hay from the 
defendants, for the reason that he had delivered an order to 
the plaintiff for the same. 

The defendant, Barnett, testified by answers to interrogato- 
ries, as follows: Charles J. Hockstrasser was captain of the 
steamboat New Jackson in February and March, 1870; I do 
not remember who was captain of the Atlanta at the time, or 
of the Lizzie Major; I do not of my own knowledge know 
in what condition the Lizzie Major was when she arrived at 
Apalachicola ; she was loaded ; the steamer New Jackson re- 
ceived the freight of said vessel. The circumstances under 
which she took the freight were as follows, viz: I was in Apa- 
lachicola, Florida, some time during the months of February 
and March, 1870, and while there Captain Hockstrasser, of 
the steamer New Jackson, learning that a vessel had arrived 
in the bay, loaded, took the steamer’s yaw] and went out to 
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her; on his return, he reported the vessel in distress. About 
the same time the captain of the vessel came up to the town, 
and stated that the vessel was in distress, as well as his fears 
that should a storm arise the vessel and cargo would be lost, 
and therefore arranged with Captain Hockstrasser to take it 
up the river to its destination. 

The contract in reference to the freight was made between 
the captains of the vessel and steamer, and a proper bill of 
lading signed, by which the captain of the vessel was the 
shipper; where the freight was to be carried to, or to whom 
delivered, or at what rate, I cannot now remember. The 
condition of the contract was, that if the captain of the ves- 
sel received orders from the consignees of the freight to de- 
liver the cargo at the wharf at Apalachicola, the captain of 
the steamer agreed, on demand of the shipper, who was the 
captain of the vessel, to deliver the same at the wharf, in 
which event the captain of the steamboat was only to charge 
a reasonable compensation for what the services were worth; 
this demand was not made to my knowledge. 

At the time that the New Jackson received the freight the 
vessel was lying in the bay of Apalachicola, about three or 
four miles from the wharf. The New Jackson remained in 
the bay receiving the freight two or three days, and at the 
wharf of Apalachicola. A short time only elapsed between 
the arrival of the Atlanta and departure of the New Jackson; 
I do not remember exactly how long. 

The captain of the New Jackson conferred with me as to 
the cargo, and I advised him, as I would at any time, not to 
refuse freight. A short time before the departure of the New 
Jackson, Mr. Stevens, who, I believe, was the clerk of the 
steamer Atlanta, came to me on the wharf, and said, “I de- 
mand this freight.” I replied to him simply that I supposed 
the New Jackson was in possession of the cargo legally, and 
had signed a proper bill of lading for it. 

No authority to receive the freight was exhibited to me by 
any officer of the steamer Atlanta, nor was any exhibited to 
the captain of the New Jackson, as far as I know. I did not 
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go up the river on the New Jackson, but supposed the freight 
was delivered as consigned. I know of no damage that could 
have occurred to the steamer Atlanta in the matter further 
than the disappointment in securing the freight, which was a 
matter of common occurrence to all steamboats. The Atlanta 
was in the prosecution of her regular trade at the time. 

I had no authority to receive either the hay or coal, nor do 
I know that the steamer New Jackson had any from the con- 
signees. I was a passenger on the boat at the time. I know 
nothing as to delivery of the freight. I urged the captain of 
the New Jackson to hurry his preparations in leaving Apa- 
lachicola, because the boat had already been det sinsd there 
several days in taking in the cargo, and the receipts from 
freight on the same would hardly pay expenses, and no other 
reason that I know of; I did not knew that the smoke was 
that of the Atlanta, or of what boat, and urged the departure 
of the New Jackson promptly for the purpose of saving time. 
I was a part owner of the steamer New Jackson at the time. 

The jury returned a verdict for the plaintiff for $743 86. 
The defendants moved for a new trial, because the verdict was 
contrary to the law and the evidence. ‘The motion was over- 
ruled, and defendants excepted. 








PreaBopy & BRANNON, for plaintiffs in error. 


t. J. Moses, for defendant. 


Tripre, Judge. 


1. The Central Line of Boats, as a common carrier, had 
contracted with Young, the consignee and owner of certain 
goods shipped from New York to Apalachicola, to receive and 

arry the goods from the last mentioned place to Columbus, 
Georgia, leaving certain portions of them at Eufaula and 
Wright’s nillog, en route. The bill of lading was assigned 
to the carrier with a special order for the delivery of the goods. 
The declaration charges that plaintiffs in error, knowing this, 
wrongfully and fraudulently obtained the goods from the ves- 
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sel which had brought them to Apalachicola, and thereby de- 


prived the defendant in error of the freight which it would 
have earned under the contract. Is the former liable to the 
Jatter in an action for damages? Fraud by one, accompanied 
with damage to the party defrauded, in all cases gives a right 
of action: Revised Code, see. 2957. In 2 Chitty’s Pleadings, 
691, the form of a declaration is given in a ease in which 
plaintiff had a verdict, where the defendant, who was a wharf- 
inger, falsely represented to the person, (master of a ship,) 
who was in possession of the goods directed to plaintiff’s 
wharf, that he was authorized to receive them, ete., whereby 
plaintiff was deprived of the profits of storage, wharfage, ete. 
Also one against a defendant for representing that plaintiff’s 
wagon set out from his inn, by means of which he obtained 
possession of and sent by another wagon, two parcels, which 
plaintiff had contracted with the owner thereof to carry for 
hire, to a certain place. When the plaintiff below contrac- 
ted with the owner of the hay for its transportation, and _re- 
ceived an assignment of the bill of lading, it had a right to 
demand and receive possession of the hay, and to carry it to 
its destination, and to be paid for the same. When the de- 
fendants got it they deprived him of this right, and if they 
wrongfully acted, there were both injuria et damnum. It was 
a tort, an invasion of the legal right of another: Code, sec- 
tion 2951. 

2. When the owner refused to receive the hay from plain- 
tiffs in error, and the Central Line of Boats demanded and 
received it from them, and delivered the same to the owner 
who accepted it, the owner was bound to pay the carrier thus 
delivering, the freight on the same, and such carrier must as- 
sert his right therefor against him. This would be the gen- 
eral rule. ‘ 

3. But if the Central line, in order to obtain the posses- 
sion, was compelled to pay to plaintiffs in error the amount 
for freight which the owner was to pay, then the Central line 
was entitled to recover back such amount from them. It 
would not be like the case of a voluntary payment. Money 
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paid to obtain possession of property which the party making 
the illegal demand has under his control, can be recovered 
back: 4 Metcalf, 189; 7 B. &C., 73; 2 Ibid., 729; 7 Greer, 
134; 9 John., 201: See Elliott vs. Swartwout, 10 Peters, 137 ; 
4 Term Reports, 485; 1 Taunt., 358. Nearly all these cases 
recognize the distinction between a voluntary payment and 
payment made under compulsion. 

4. It would seem to be a pretty clear proposition, that if 
the hay, when it was received by the Central line from the 
other carriers, was damaged so that the owner could recoup 
therefor against its claim for freight, then the Central line 
would be entitled to recover from them for such damages. 
We do not say whether the damage to the hay was recover- 
able against the owner of the vessel that brought it to Apa- 
lachicola, or that any carrier was responsible for it. But if 
the plaintiffs in error received it in a damaged condition with- 
out a survey, and paid full freight from New York, when a 
deduction should have been made for the damage, then they 
were not entitled to demand for what they had so illegally 
paid. And if the Central line was compelled to pay the whole 
amount of charges in order to get possession of the hay, with- 
out the privilege of examining into its condition, and there 
was such damage that the owner had a right .to set it up 
against the Central line’s claim for freight, it had a right to 
go back on the Barnett line for indemnity. 

5. Would the Central Line of Boats, by reason of its spe- 
cial property in the hay, arising out of the assignment of the 
bill of lading, and its lien on the hay for its claim for freight, 
have a right of action against plaintiffs in error? Quere. 

6. We have said nothing thus far as to the coal. There is 
no evidence in the record that the contract with the Central 
line covered the coal, nor is there any transfer of any bill of 
lading therefor, or any proof of any order for it given to the 
Central line. The owner of the coal accepted it from the de- 
fendants below, and paid them the freight on it. There was 
likewise no proof of what amount of damage was done to the 
hay, so that a jury could ascertain, with any reasonable cer- 
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tainty, what to find therefor. Nor can we say, from the evi- 
dence, that the amount paid for freight from New York to 
Apalachicola should be included in the recovery. It is almost 
impossible to tell what items the jury did find for in their 
verdict. We are satisfied it is too large, and as we do not 
see that, as the evidence appears in the record, the verdict 
should have been for more than the freight on the hay from 
Apalachicola to Columbus, which, at fifty cents per bale, 
would be $318 00, it is directed that if the defendant in er- 
ror will write off all except that amount, the judgment shall 
stand affirmed for that sum, otherwise a new trial is granted. 
Judgment reversed, with instructions. 


B. J. Witson & Company ef al., plaintiffs in error, vs. 
WiuuiAM A, WILKINs, defendant in error. 


Where the evidence is conflicting, and no error of law is committed, the 
discretion of the superior court in refusing a new trial, will not be 
controlled. 


New trial. Before Judge Greson. Burke Superior Court. 
November Term, 1873. 


For the facts of this ease, see the decision. 
L. E. BueckLtey; H. H. Perry, for plaintiffs in error. 
A. M. Ropaers, for defendant. 


Warner, Chief Justice. 


The plaintiffs ruled the defendant, as an attorney at law, in 
the court below, for money which they alleged he had col- 
lected for them from Connelly and retained. The defendant, 
in his answer, alleged that he was entitled to the amount of 
money retained in his hands as fees due him for professional 
services, The plaintiffs traversed the answer of defendant, 
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on the trial thereof, the jury, under the charge of the court, 
found a verdict for the defendant. A motion was made for a 
new trial, on the ground that the verdict was contrary to law, 
contrary to the evidence, and strongly and decidedly against 
the weight of the evidence, and for error in the charge of the 
court, which motion was overruled, and the plaintiffs excepted. 

It appears from the evidence in the record that the plain- 
tiffs placed a large claim in the hands of defendant for collec- 
tion against Connelly, and that defendant also had in his 
hands a large claim of Miller for collection against Connelly. 
That defendant, with the consent of the plaintiffs, negotiated 
a settlement with the respective parties in relation to their 
claims, whereby Miller became the purchaser of Connelly’s 
land, and paymaster to the plaintiffs for $10,000 00. All 
parties are willing to abide by the settlement made, and the 
only question in dispute at the trial was as to the amount of 
fees retained by the defendant for his trouble and expense in 
negotiating the settlement. There is a good deal of evidence 
in the record in relation to the insolvent condition of Con- 
nelly, the character of the plaintiffs’ and Miller’s claims, and 
as to the labor and professional services of the defendant, and 
the value thereof in effecting the settlement. In relation to 
the value of the defendant’s professional services the evidence 
was conflicting. The charge of the court complained of is as 
follows: “That the court could see nothing wrong (provided 
it was done in good faith) in an attorney acting as the friend 
of all parties in getting up a settlement and preventing liti- 
gation; that an attorney may, in a settlement, lawfully repre- 
sent the claims of opposing creditors, if he acts fairly and in 
good faith, and especially may he so act with the knowledge 
of the creditors.” We see nothing in this charge of the court 
which could have injured the plaintiffs’ case, although there is 
not much law in the first part of it, and might well have 
been omitted, The alleged error in the charge of the court 
is merely colorable to evade the repeated rulings of this court 
in not interfering with the verdicts of juries when the evi- 
dence is conflicting, and there is sufficient evidence in the re- 
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cord to support the verdict. In looking through the evidence 
contained in this record we find no error in overruling the 
motion for a new trial. 

Let the judgment of the court below be affirmed. 


Rospert Bapkrys, plaintiff in error, vs. Joun MEWAFFEY, 
defendant in error. 


1. Where an unmarried woman was administratrix of an estate, and be- 
ing sued as such, filed a plea of plene administravit, and pending the 
suit she married and her letters abated, and her husband took out let- 
ters de bonis non on the estate, and was made a party, and he also 
filed a plea of plene administravit, and a general judgment was had 
for the plaintiff : 

Heid, that no right of the wife was affected by the verdict. 

2. Where a judgment creditor of an estate served a summons of gar- 
nishment against A, as the debtor of said estate, and A, in his answer, 
admitted that he had bought property at the estate sale, and gave his 
note to the administrator, but set up that the note had, before the ser- 
vice of the summons, been handed over by the administrator to a 
third person in payment of a judgment of the highest dignity against 
the estate, and that said note was still the property of said third person: 

Held, that on the trial of an issue traversing this answer, it was not com- 
petent for the judgment creditor to introduce evidence to show that in 
the original suit between him and the administrator, it was one of the 
issues whether this particular note was not then in hand as assets for 
the payment of the plaintiff's debt, and that said issue had been found 
in his, the plaintiff’s favor, it not appearing that either the garnishee 
or the person claiming the note, was a party to said issue. 


Husband and wife. Administrators and executors. Judg- 
ment. Res adjudicata. Garnishment. Partition. Before 
Judge JAMEs JoHNSON. Muscogee Superior Court. May 
Term, 1873. 


Robert Badkins brought assumpsit against Emory 8. Den- 
nis, administrator, and Mary T. Wynn, administratrix, of 
David A. Wynn, deceased, upon his acceptance of $186 65. 
The defendant pleaded the general issue and plene administra- 
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vit preter. Pending the suit Dennis died, and Mary Wynn 
married one Solomon Bray. Letters of administration de bonis 
non issued to him, and he was made a party defendant to said 
suit. He pleaded plene administravit preter. The jury re- 
turned a verdict for the plaintiff, and a general judgment was 
thereupon rendered against the defendant. Process of gar- 
nishment issued upon said judgment, which was served upon 
John Mehaffey, He answered that he had purchased proper- 
ty of said estate and was indebted by note, a balance of $300 
thereon. That this note, prior to the service of said summons 
of garnishment, had been set aside to the widow of the de- 
ceased as a portion of her twelve months’ support. 

This answer was traversed. Upon the trial of the issue 
thus formed the plaintiff tendered evidence to show that in 
the original suit between him and the representatives of the 
estate, it was one of the issues whether this particular note 
was not then in hand as assets for the payment of his debt, 
and that said issue had been found in his favor. This testi- 
mony was excluded by the court, and plaintiff excepted. 

The court charged the jury as follows: “It was alleged by 
the plaintiff that the garnishee was indebted to said estate at 
the time of the service of the summons of garnishment. The 
garnishee denied it, and thereupon issue was made by the par- 
ties, which issue they were to determine from the testimony. 
What had transpired on the trial of the case between the 
plaintiff and the administrator, was not in evidence in this 
ease. ‘The parties were different, and this cause is to be de- 
termined by the testimony admitted in it at this trial. If the 
testimony showed that Mrs. Bray had an allowance made to 
her out of the estate of her deceased husband for a year’s sup- 
port, she would be entitled to retain in her hands so much of 
the estate as would be sufficient to pay said allowance; and 
further, that although the note made by Mehaffey may have 
been given for property purchased belonging to the estate, 
Mrs. Bray would have the right to appropriate so much of it 
as would be sufficient to pay the allowance made to her; and 
further, if from the testimony they should believe such allow- 
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ance had been made, and that Mrs. Bray had appropriated 
only so much of the note as was sufficient to pay it, the gar- 
nishee was not indebted to said estate; and if such was not 
the case, then he was indebted.” 

To which charge plaintiff excepted. 

The jury: found for the garnishee. 

Error is assigned upon each of the aforesaid grounds of ob- 
jection. 


L. T. Down1n@, for plaintiff in error. 


Inaram & CrawForp, for defendant. 


McCay, Judge. 


1. We are unable to see how any right of Mrs. Bray can 
be affected by the judgment against her husband. Under our 
law, at the date of the judgment and of her marriage, she 
was, as to any property she had or might acquire, a feme sole, 
and a judgment against her husband was no more a judgment 
against her than would a judgment against any other person 
be. ‘That she was one.of the administrators at the bringing 
of the suit, and filed a plea as such, ean, under the course the 
case took, make no difference. Dennis died and Mrs. Wynn 
married. The death of Dennis abated the suit as to him, and 
her marriage abated her letters. How far, if she had invested 
the assets, the plaintiff might have objected to the abatement 
of the suit as to her, we do not say. But her husband, Bray, 
took out letters, was made a party and filed a plea, and it was 
the issue on Bray’s plea that was tried, and it is upon that 
and that alone the plaintiff stands. She was no party to that 
issue, and is not bound by it. It simply found that the plain- 
tiff was a proper creditor of the estate, and that Bray had 
assets to pay it—that was all. It determined nothing as to 
any devastavit or as to any assets in the hands of previous ad- 
ministrators. Indeed, the waste of the estate by the former 
administrators would have protected Bray. Nor was he liable 
to account for his wife’s devastavit unless he got property by 
her to do so, and under the law at the date of the marriage 
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he got no property by her, so that it is clear to us that no 
right of Mrs. Bray was affected by the judgment. 

2. The issue on trial in this case was whether Mehaffey 
owed the estate represented by Bray. That depended on the 
fact whether Mrs. Bray was, at the date of the summons, the 
owner of Mehaffey’s note in her own right. Whether this was 
so or not, could not be proven by showing that it was proven 
on the trial between the plaintiff and Bray, that this very note 
went into Bray’s hands as assets, or that the jury in that case 
so found. Neither Mehaffey or Mrs. Bray were parties or 
privies to that issue, and it is wholly immaterial to their rights 
what was proven or what was found on that trial. It binds 
Bray, and himalone. It often happens that an administrator, 
ina suit against him as to his devastavit, is called upon to show 
whether certain property belongs to the estate, whether the es- 
tate does or does not owe debts other than the plaintiff’s, and 
the dignity ofsuch debts as compared with the debt of the plain- 
tiff. An administrator who undertakes to do this by plea at law 
takes the risk if the plea is found against him, of having to 
try the same issue, perhaps, with other parties. To avoid 
this, he may file a bill to marshal the assets. But if he fails 
to do this, he takes the risk, as other parties are not bound 
by a judgment to which they are not parties. We think the 
court was right, and that his judgment should be affirmed. 

Judgment affirmed. 


JoHN Dor, ex dem., W. F. WILLIAMs, administrator, plain- 
tiff in error, vs. RicHARD Rok, cas. eject., and RicHaRD 
YounG, administrator, tenants in possession, defendants in 
error. 


Land having been given in for taxation for the year 1868 by the agent of 
the estate of a non-resident, he having died in the year 1860, which 
was subsequently sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same agsinst such agent, the 
purchaser at such sale acquired a valid title. 
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Ejectment. Taxes. Before Judge JAMEs Jonnsox. Mus- 
cogee Superior Court. May Term, 1873. 


For the facts of this case, see the decision. 


Peasopy & Brannon; W. F. Witittams; A. A. Do- 
ZIER, for plaintiff in error. 


IncramM & CRAWFoRD, for defendants. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff, on 
the demise of W. F. Williams, administrator of Enoch John- 
son, deceased, against the defendant, to recover possession of 
the north half of a city lot in the city of Columbus. The 
plaintiff proved title to the premises in dispute by deed to 
Enoch Johnson, the intestate of the plaintiff’s lessor, dated 
20th January, 1859. The defendant claimed title to the 
premises under a sheriff’s deed made in pursuance of a sale 
thereof, for taxes. It appears from the evidence in the record 
that in the year 1868 Wiley Williams gave in the property in 
dispute for taxes to the tax receiver, as the agent of Enoch 
Johnson; the following entry appears to have been made on 
the tax digest for 1868: “Tower town, six hundred and 
sixty-eighth district, G. M., Muscogee county, Georgia ; Wi- 
ley Williams, agent for estate of Enoch Johnson; value of 
city property $900 00; amount assessed at one per cent., 
$3 60; total amount tax, $6 30.” It also appears from the 
evidence that Wiley Williams was in possession of the prop- 
erty, and controlled it when he gave it in for taxes. A tax 
fi. fa. was issued against Wiley Williams, as agent as afore- 
said, for the sum of $6 30, which was levied on the property 
and sold by the sheriff, on the 7th of September, 1869, and 
purchased by the defendant.’ The sheriff executed a deed to 
the purchaser for the property sold, in which it is recited, that 
in obedience to a fieri facias issued by Enoch Willett, tax col- 
lector, etc., against Wiley Williams, agent, the property was 
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seized and sold, ete. The property was advertised to be sold 


for state and county taxes against Wiley Williams, agent. It 
also appears from the evidence in the record that Enoch 
Johnson died in the state of Louisiana in the year 1860, and 
that there had been no administration on his estate in this 
state until May, 1873. On the trial of the case, the plaintiff 
excepted to the admission of the sheriff’s deed in evidence for 
the defendant, and also excepted to the following charge of 
the court to the jury: “That if the jury believe all the testi- 
mony, they should find for the defendant.” There can he no 
doubt that this property was subject to taxation, under the 
laws of the state, and if it had not been returned for taxation 
in the manner as hereinbefore stated by the agent, it could 
have been assessed and sold by the tax collector, as provided 
by the 855th and 897th sections of the Code. But the prop- 
erty was returned for taxation by the party who was con- 
trolling it as agent, and the 857th section of the Code declares, 
that “All persons who give in property for persons not resi- 
dent in the state, shall be personally liable for the taxes, as 
well as the principal and his property.” The property thus 
given in by the agent being liable for the payment of the tax 
due thereon, under the law, it was properly sold for the pay- 
ment thereof, and there was no error in admitting the sheriff’s 
deed in evidence, or in the charge of the court to the jury on 
the statement of facts contained in the record, 
Let the judgment of the court below be affirmed. 


ELizABETH Emory, executrix, plaintiff in error, vs. JAMES 
G. Sairu, defendant in error. 


When in a suit pending against an administratrix, there was no issuable 
plea filed, and the plaintiff took a judgment against the administratrix, 
personally, and, at a subsequent term of the court, moved that the 
judgment be set aside, and that he be permitted to take, nunc pro tune, 
a judgment against the administratrix, as such, and it was made to ap- 
pear to the court, that since the original judgment, and only a short 
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time before the application was made, the administratrix had dis- 
covered that the note sued on was not the act and deed of the intes- 
tate, and that she wished to file a plea of non est factum to the same: 

Held, that under the facts, the court erred in allowing the plaintiff to 
take his judgment nunc pro tunc. 


Judgment. Amendment. Pleading. Practice in the Su- 
perior Court. Before Judge JAMEs Jonnson. Harris Su- 
perior Court. October Term, 1873. 


James G, Smith, for the use of Edwin M. Hines, brought 
complaint against “Elizabeth Emory, exeeutrix of Samuel 
Emory, deceased,” on sixteen promissory notes, dated March 
1ith, 1861, and due December 25th, next thereafter, signed 
by Samuel Emory, payable to James G. Smith or bearer, and 
each for the sum of $50 00, 

Judgment was rendered by default in favor of “the plain- 
tiff” against “the defendant.” Execution issued to be levied 
“of the goods and chattels, lands and tenements of Elizabeth 
Emory, executrix of Samuel Emory, deceased.” A levy was 
made upon the property of the deceased, and an affidavit of 
illegality was filed by the defendant, setting up the irregular- 
ity of the judgment and execution, and that if vacated she 
desired to file a plea of non est factum, the facts to sustain 
which had only come to her knowledge since the rendition of 
the judgment aforesaid. At the term of the court to which 
said illegality was returned, plaintiff moved to set aside said 
judgment, to quash said execution, and to enter a judgment, 
nune pro tune, against the defendant, to be satisfied de bonis 
testatoris. , 

To this motion it was objected by the defendant’s counsel 
that she had no notice thereof, and was absent; that they could 
not proceed safely without her presence; that she desired to 
file a plea of non est factum, the facts to sustain which had 
only come to her knowledge since the rendition of the original 
judgment. ‘They therefore moved a continuance of the mo- 
tion to the next term. 

The continnance was refused, and judgment nune pro tune, 
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de bonis testatoris, allowed. To which ruling defendant ex- 
cepted, 


James M. Mosuey; R. A. Russet, by James M. Rus- 


SELL, for plaintiff in error. 


L. L. SranForp, for defendant. 


McCay, Judge. 


The plaintiff in this case made a motion to vacate his 
judgment. This was proper enough; the judgment was one 
not authorized by the pleadings and evidence, and the de- 
fendant might have made the same motion. But in addition 
to this the plaintiff moved for a judgment nune pro tune, in 
accordance with the pleadings and evidence. No notice was 
given of this motion, and perhaps none was necessary; the 
defendant was in default, and the judgment asked for was the 
proper judgment for the plaintiff to have taken at first. But 
the defendant’s attorney, at this stage, brings to the notice of 
the court a new fact, supported by the sworn affidavit of the 
defendant, made for another purpose, to-wit: as an affidavit 
of illegality to the execution. That fact is, that the defend- 
ant has a good defense to the plaintiff’s claim, and that this 
defense has only lately come to her knowledge. The plaintiff 
seeks to amend his proceedings. It is not simply a case where 
he asks the court to correct the misprision of the clerk—to 
make the minutes speak the truth of what actually transpired. 
The judgment, as it is, is the very judgment the plaintiff took ; 
the mistake was a mistake of his own, and the leave he asks 
is to correct his own mistake. Why should he not be put 
upon terms—why should the court permit a judgment to be 
taken with the fact made apparent that the defendant may, 
by motion for a new trial, set it aside? Assuming what is 
stated in the affidavit to be true, the defendant would have an 
unquestionable right to move for a new trial. He presents a 
case coming clearly within the provisions of that section of 
the Code allowing motions for new trial to be made in certain 
cases after the term. 

Vow. Li. 30. 
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As the plaintiff, in the condition of his case, was compelled, 
in effect, to take a new judgment, we think not only the pub- 
lie convenience but justice to the defendant required the plain- 
tiff to be put upon terms, to-wit: to take his judgment if the 
defendant failed in the plea. The only question of doubt is, 
whether the defendant showed proper diligence in not being 
there ready to put in the plea. But it must be remembered 
that there was no notice given of this motion. The illegality 
had been dismissed, and she had a right to suppose that she 
would be driven to her bill in equity. So that she cannot 
fairly be said to be in laches, 

Judgment reversed. 


THE ATLANTIC AND GULF RAILROAD ComPAny, plaintiff 
_in error, vs. THE JACKSONVILLE, PENSACOLA AND Mo- 
BILE RAILROAD CoMPANY, defendant in error. 


The agent of a foreign corporation may acknowledge service of a decla- 
ration in attachment so as to authorize a general judgment against his 


principal. 


Attachment. Principal and agent. Corporation. Acknowl- 
edgment of service. Before Judge JAMES JouNsoN. Musco- 
gee Superior Court. May Term, 1873. 


For the facts of this case, see the decision. 


Henry L. Bennine; Louis GARRARD, for plaintiff in 


error, 


R. J. Moses ; M. H. BLANpDForpD, for defendant. 


WARNER, Chief Justice. 


The plaintiff sued out an attachment against the defendant, 
a foreign corporation, which was levied on its property. The 
plaintiff filed its declaration, founded on the attachment thus 
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levied, and the defendant, by its agent, made the following 
acknowledgment of service thereon : 


“GrorcGiaA, MuscoGEE County: We acknowledge due 
and legal service of the within declaration, and waive copy 
process and written notice of the pendency of the attachment 
and the proceedings thereon, and all further service, this 12th 
day of May, 1873. 

“L. EK. O'KEEFE, agent J., P. and M. R. R. Co.” 


At the trial, the court refused to allow the plaintiff to take 
a general judgment against the defendant on the above ac- 
knowledgment of service by its agent on the attachment dec- 
laration ; whereupon the plaintiff excepted. The plaintiff of- 
fered in evidence an instrument in writing by which O’Keefe 
was appointed the general and local agent of the defendant, 
at Columbus, Georgia, and also proved that he was acting as 
such agent for the defendant at Columbus when the acknowl- 
edement of service was made by him. 

It has been held by this court that a foreign corporation 
doing business in this state, may be sued by service of pro- 
cess on its agent located here and transacting its business, and 
in our judgment such agent may acknowledge service of the 
writ and waive process: See section 3369 of the Code. If 
a foreign or domestic corporation, may be sued by service 
of process on its agent, it would seem to follow that such 
agent may acknowledge service of the writ and waive process, 
the more especially when, as in this case, the defendant does 
not dispute the agent’s authority to do so. It was, therefore, 
error in the court in refusing to allow the plaintiff to have a 
general judgment entered against the defendant on the state- 
ment of facts contained in the record. 

Let the judgment of the court below be reversed. 
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Joun T. Grant, plaintiff in error, vs. HENry H. Cossy, 
defendant in error. 


1. A purchaser of a homestead set apart under the act of 1868, takes it 
subject to any judgments against the head of the family, existing at 
the time of the purchase, if they be founded on contracts entered into 
by him previously to the adoption of the constitution of 1868. 

2. Whether such purchaser is subrogated to the right of the debtor to set 
up the homestead allowed by the Code or by the act of 1823? Quere. 


Homestead. Judgments. Before Judge JAMEs Jonson, 
Talbot Superior Court. September Term, 1873. 


John T. Grant obtained judgment against Amos & Walton 
at the March term, 1867, of Talbot superior court, for $123 00 
principal, $18 29 interest to that date, and costs of suit. On 
December 30th, 1868, the execution based on this judgment 
was levied upon a lot as the property of Amos. Sale was 
suspended on account of a homestead having been set off to 
the family of Amos on February Ist, 1869. On June 2d, 


1873, Cosby filed a claim to the property levied on. This 
claim was based on a conveyance for a valuable consideration 
to Cosby by Amos and his wife, of the homestead, dated Jan- 
uary 22d, 1872. The court charged the jury that under the 
aforesaid circumstances the lot was not subject to the execu- 
tion, and a verdict was returned accordingly. Plaintiff ex- 
cepted to said charge. 


W. A. Litre; E. H. Worrttt, for plaintiff in error. 


Marion Betuune; J. M. Matruews, for defendant. 


McCay, Judge. 


1. This case was decided by the court below before the 
publication of decision of the supreme court of the United 
States in Gunn vs. Barry, and must be controlled by it. The 
debt and the judgment were both in existence before the 
homestead was laid off, and before the constitution of 1868, 
providing for the $2,000 00 homestead, was adopted ; and as 
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to this creditor, the effect of the homestead clause is to impair 
the obligation of the contract of the defendant with him. 

2. It was argued that the purchaser of the homestead was, 
as this was a town lot, entitled to stand in the shoes of the 
debtor, and as he would be entitled to have $500 00 of the 
proceeds invested in a homestead, that the jury might decree 
the property to be sold, and such disposition made of the 
proceeds as would substitute the claimant to that right. But 
no such point was made on the trial, and the pleadings were 
not put in a shape to authorize such a decree, even if the 
claimant were entitled to it. Nor did sufficient facts appear 
to justify it. It may be that the defendant has plenty of 
other property, and we think the homestead of the Code is 
only allowed when the debtor is insolvent. We do not, 
therefore, decide the question made, though a strong argu- 
ment may, as I think, be made in favor of such right. It is 
not clear to me that the act of 1868 is void against any old 
debt, except in cases where it has operated to impair the obli- 
gation of the contract he holds, and if the homestead actually 
obtained by the debtor be no more than was allowed him 
under the law at the date of the contract, I do not see how 
his contract is impaired. Nor is it clear to me that the act is 
void as to any particular creditor, except so far as it impairs 
the contract, so that the argument is a fair one that a home- 
stead under the act of 1868, is good even against an old debt 
when it is no larger than was allowed by law at the date of 
the contract, and good also for as much as was allowed, and 
only void for the excess. If this be so, the claimant has a 
legal right to $500 00 of this lot, and in all cases a purchaser 
would have a right to have the fifty acres allowed by the act 
of 1845 set off out of the tract. His money has bought the 
debtor’s homestead, and has been, perhaps, invested in another 
homestead, and I can see great equity in this subrogation. 
The supreme court of the United States has only power to 
say that the law of a state is void in so far as it interferes 
with the creditor’s contract. If it does not interfere in the 
particular case or only interferes partially, it is only void so 
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far as it does interfere. This, however, is only my own view, 
and the court is not responsible for it. 
Judgment reversed. 


Winny SrroneG ef al., plaintiffs in error, vs. Minty Mrp- 
DLETON, defendant in error. 


Samuel Strong died testate in 1828. By the fourth item of his will, ex- 
ecuted in that year, he gave to his wife, Ann Strong, certain slaves 
and a tract of land, and divers other articles of personal property— 
** forever to do with as she pleases in fee simple.’’ By the fifth item 
he geve to his minor son, William, and to his heirs forever, certain 
slaves, and also the plantation whereon testator resided. The seventh 
item is as follows: ‘I lend to my beloved wife, Ann Strong, as long 
as she remains a widow, or during her natural life, nine negroes, to- 
wit: Darby, Mariah, Rachel, Isaac, Nancy, Frank, Knob, Jacob and 
Burton, Also, the use of my land and plantation whereon I now live, 
together with all my stock of every kind; my household and kitchen 
furniture, and everythirg on or belonging to my house or plantation, 
and it is my desire and will that my beloved wife keep peaceable and 
quiet possession of my house and plantation as it now is, keeping all 
together ; and if my beloved wife should not marry, but remain single 
until my son, William Strong, comes of age, then I wish all the prop- 
erty I have lent to my wife to be equally divided between my said wife 
and my said son William, and for my said wife to hold her part until 
she either marries or dies, and at her marriage or death which happens 
first, then the part I have left her I give to my son William and his 
heirs forever; and if my said son William should die without a lawful 
begotten heir of his body, then I give all the negroes I have given him, 
to-wit: Winny, Nancy, Buck, Harry, Shibo and Gilbert, and one-half 
of the tract of land whereon I now live to the agent of the Coloniza- 
tion Society wherever he may be, in trust for the Colonization Society, 
for them to send the said negroes with their increase, to Liberia, Af- 
rica, that they may be free, and the money arising from the sale of the 
Jand to bear their expenses and support them one year when there. 
My will is for my wife, Ann Strong, to hold the other half of my land 
with the house and houses, stock of all kind, furniture and all things 
and articles thereunto belonging during her life, and at her death for 
all the negroes that I lent her, I give in trust to the above named 
agent of the above named Colonization Society, for them to send such 
said negroes to Africa to be free and the other half of this land to bear 
their expenses and support when there.’’ The negroes mentioned in 
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this item as being loaned to Mrs. Strong, are not those given her ab- 
solutely in the fourth item. Ann Strong, the widow, married in 1830, 
William then being aminor. William, after the marriage of his moth- 
er, went into possession of the land mentioned in the fifth and seventh 
items, and continued in possession until 1867, when he died, and, as 
alleged, ‘‘ without a lawful heir of his body begotten :’’ 

Held, that at the marriage of Mrs. Ann Strong, William took an abso- 
lute estate in the land mentioned in the fifth and seventh items. 


Will. Estate. Before J udge ANDREWS. Oglethorpe Su- 
perior Court. April Term, 1873. 


Winny Strong and others brought complaint against Milly 
Middleton for the land mentioned in the fifth and seventh 
items of the will set forth in the above head-note, alleging 
that Ann Strong, the widow of the testator, married in the 
year 1830, while William Strong, the son of the testator, was 
still a minor; that after said marriage said William went into 
possession of the land in controversy, and continued in pos- 
session until the year 1867, when he died without a lawful 
heir of his body begotten ; that plaintiffs are the negroes, and 
the heirs of those who are dead, mentioned in the seventh 
item as to be sent to Liberia and made free; that plaintiffs, 
prior to the death of the said William, became free by the 
laws of the United States and of the state of Georgia; that 
they do not desire to go to Liberia but prefer remaining in 
the state of Georgia, and therefore pray that said land may 
be adjudged to belong to them, and that they may be placed 
in possession of the same. 

The defendant demurred to the declaration upon the fol- 
lowing grounds, to-wit: 

Ist. Because the estate claimed passed only to the agent of 
the Colonization Society. 

2d. Because no suit could be brought under said will for 
said land for the benefit of plaintiffs, except by the executors 
of Samuel Strong. 

3d. Because neither of the plaintiffs, nor any of them, took 
any right, estate or interest in said land. 

The court sustained the demurrer as to the half of the land 
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mentioned in the first part of the seventh item, and overruled 
it as to the other half. Both parties excepted, plaintiffs as- 
signing error upon said judgment as to the first half, and de- 
fendant as to the second half. 


E. C. KInnEeBreEw, for plaintiffs in error. 


W.M. & M. P. Reese; Joun C. REEp, for defendant. 


TrIPPE, Judge. 


Did the interest that Mrs. Strong took in the land men- 
tioned in the seventh item of the will determine by her mar- 
riage, and if so did the fee, under the terms used in the will, 
vest in William Strong? An affirmative answer to these 
questions settles this whole case, or rather, both of these cases, 
and we think that the answer must be in the affirmative. By 
the fourth item of the will certain slaves, a tract of land and 
divers articles of personal property were given to Mrs. Strong, 
to be hers “forever, to do with as she pleases, in fee simple.” 
Thus there was considerable property given to her absolutely, 
unaffected by her marriage or death, except as she might, by 
her own volition, dispose of it. This item does not touch 
the land in question. The next item does cover this land. 
It gives the land to his minor son, William, and his heirs for- 
ever—a pure fee simple, in unambiguous terms. By the 
seventh item he further gives to his wife certain other slaves, 
and encumbers this devise of the land to William by giving 
the use thereof to his wife during life or widowhood, to keep 
possession thereof if she remained single and unmarried until 
William became of age, then it was to be equally divided be- 
tween the mother and son, and she was to hold her part until 
she married or died, and whichever happened first then her 
part thereof he gave to his son William and his heirs forever. 
Thus the testator first gave the fee to hisson. The other pro- 
visions clearly show that he did not intend the fee to be en- 
cumbered by any interest in the mother, only whilst she was 
a widow, and that whenever she married the use given to her 
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was to determine. There is a conflict in the provisions of the 
will, take it as you may. The construction we give it is the 
only one that seems to be consistent with the leading intent 
of the testator, to-wit: the widow was to take nothing of this 
land from the son, to whom it had already been devised in 
fee, unless, and only whilst she was a widow. This seems to 
be the construction which plaintiff’s counsel put on the will, 
as is inferred from the declaration, and also was recognized by 
the court below in deciding on the demurrer. As to the dis- 
position made in the latter part of the seventh item, of Mrs, 
Strong’s half of this land at her death, it is in direct conflict, 
not only with the disposition made of it in the fifth item, but 
also with the remainder created in it to William in the pre- 
vious part of the seventh item. Was not this portion or part 
of the land that was to go over on the death of Mrs. Strong 
to the Colonization Society, an interest that she was to have 
if she remained single until William attained majority, and 
continued single until her death? Take all the sentences to- 
gether and it appears that the halves referred to were only 
those halves into which the land was to be divided if Mrs. 
Strong remained single. But Mrs. Strong did not remain 
single, and the fee vested absolutely in William by the ex- 
press terms of the will at her marriage. The limitation over, 
if William should die without a lawfully begoiten heir of his 
body, is void, as being too remote. In Wallis and wife vs. 
Garrison, 33 Georgia, 341, the bequest was to the wife, and 
“should she die without a natural heir of her body,” then 
over. It was held that the wife took an unconditional estate. 
In Hose vs. King, 24 Georgia, 424, the words were :-“and if 
she (the first taker) should die without leaving a lawful heir 
of her body,” then the property was to go back to testator’s 
estate, and they were construed to give an absolute estate to 
the daughter, who was the first taker: See 17 Georgia, 280; 
20 Ibid., 804; 21 Ibid., 377; 28 Ibid., 378. The question 
is not an open one, as to such cases as spring out of instru- 
ments which were operative before the adoption of the Code. 
Whatever difficulties may have been created by the two cases 
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referred to in 30 Georgia Reports, there have been several 
later ones which fully recognize the former rulings. Our 
conclusion is, that the decision of the court below in number 
three be affirmed, and reversed in number four. 





JOHN QuIN et al., plaintiffs in error, vs. TabrtHA GUERRY, 
defendant in error. 


The evidence in this case being conflicting, a new trial was properly re- 
fused. 


New trial. Before Judge JAMES JoHNSON. Muscogee 
Superior Court. May Term, 1873. 
I y ’ 


For the facts of this ease, see the decision. 


R. J. Moses, for plaintiffs in error. 


Henry L. BENNING, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants as securities on a sheriff’s bond. The jury found a 
verdict for the plaintiff for $279 69. A motion was made for 
a new trial, on the grounds that the verdict was manifestly 
against the weight of the evidence, and because it was against 
the law as given in charge by the court. The motion was 
overruled by the court, and defendants excepted. The charge 
of the court to the jury is not in the record. The plaintiff 
proved by two witnesses that the sheriff had collected the 
money for her, and said he would pay it to her when she 
wanted it; she told the sheriff she would not want it until the 
next Monday; this conversation was on Saturday. The 
sheriff died on Monday with the money in his hands; his 
death prevented the plaintiff from getting the money on Mon- 
day. A witness for defendant stated that plaintiff told him 
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that the sheriff had tendered her the money; she told him 
she did not need it then, but would call on him when she 
wanted it to buy corn and meat; was sorry she had not taken 
it when he offered it te her. The evidence was conflicting, 
and that was a matter exclusively for the consideration of the 
jury, even if the facts proved by the defendants’ witness 
would, under the law, have discharged the defendants from 
their liability as sureties. 
Let the judgment of the court below be affirmed. 


ALFRED AvsTELL, plaintiff in error, vs. ELIzABETH Mc- 
Larin e al., defendants in error. 


A suit was brought on a joint and several promissory note against two 
parties who lived in different counties. No service was made upon the 
defendant residing in the county of the location of the suit until after 
the first term. At the second term a verdict and judgment was taken 
against the non-resident defendant alone: 

Held, that the verdict and judgment was illegal, and equity will enjoin 
its enforeement. In such a case the non-resident defendant has a 
right to insist upon a verdict and judgment against his co-obligor at 
the time they are taken against him. 


Joint and several obligation. Principal and security. 
Service. Judgment. Before Judge BucnANAN. Campbell 
county. At Chambers. December Ist, 1873. 


A. S. Gorman, a non-resident, and James M. Gorman, of 
Douglass county, as principals, and Alfred Austell, of Fulton 
county, as security, made their joint and several promissory 
note to Elizabeth McLarin, or bearer, on the 24th of January, 
1872, for $4,000 00, due the 25th of December thereafter. 
Elizabeth McLarin instituted suit on said note in the superior 
court of Douglass county to the April term, 1873. A second 
original and copy, with process, was issued for Fulton county, 
and served on Austell, in Fulton county, on the 3d of April, 
1873. No copy or process was issued for or served on James 
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M. Gorman, the resident debtor, of Douglass county. At the 
term to which said case was made returnable, an order was 
taken to perfect service on said James M. Gorman, and he 
was served on the 6th day of May,-1873. At the October 
term, 1873, a judgment was rendered by the court against 
Alfred Austell, the security, of Fulton county, for the sum of 
$4,000 00 principal, and $233 00 interest, with costs of suit. 
On the 22d day of October, 1873, an execution was issued, 
and transferred from Douglass to Campbell county, and levied 
on the land of said Austell, which was advertised for sale on 
the first Tuesday in December, 1873. On the 24th of No- 
vember, 1873, said Austell filed his affidavit of illegality, in 
terms of the law, predicated on the facts aforesaid, and ten- 
dered the same to the sheriff of Campbell county, who refused 
to accept the same, and notified him that he would proceed to 
sell. He immediately filed his bill setting forth the facts afore- 
said, praying that Elizabeth MeLarin, her attorney, and the 
said sheriff, might be enjoined from proceeding with said levy 
until the further order of the court. 
The injunction was refused, and complainant excepted. 


D. F. & W. R. Hamnonp, for plaintiff in error. 


R. J. TucG te; T. W. Latraam, by Lester & THomson, 
for defendants. 


McCay, Judge. 


The general rule in this state is that men must be sued in 
the county of their residence. In case of joint obligors the 
constitution provides that they may be tried in the county of 
the residence of either obligor. The point made in the pres- 
ent case is that the original suit, whilst it was properly filed 
in Campbell county and: properly served on Austell, yet the 
judgment taken against him alone was not properly and le- 
gally taken, because it was illegal at that time to take a judg- 
ment against Gorman. For some reason Gorman was not 
served _by the first term; an order was, however, taken at that 
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term to perfect service, and service had been perfected by the 
second term. It seems to have been taken for granted, and 
properly, that this was, as to Gorman, the first term, and that 
judgment could not be taken as to him. There being no ap- 
pearance, a judgment was taken against Austell alone. We 
think the plaintiff had no right to the judgment against Aus- 
tell. When sued out of his county and served in a proper 
case, he has a right to suppose that judgment will go against 
him according to law, and if he fails to appear, this, under 
our law, is all that can be done. 

As this case stands it is precisely the same as to him as if 
he had been sued in Campbell county on his sole note. The 
only right to sue and try acase against Austell in Campbell 
county comes from the fact that he has given a joint note 
with Gorman who lives in that county. The plaintiff in 
taking a separate judgment against Austell has done so on 
the ground that the note is aseveral note. If it be treated as 
several, Campbell county has no jurisdiction, for the declara- 
tion alleges that Austell resides in Fulton county. 

We are not prepared to say what right the plaintiff would 
have if Gorman had died pending the suit. But we are clear 
that as Gorman was living and a party to the suit, it was not 
the right of the plaintiff, at his option, to take a judgment 
against Austell alone. The law, in allowing a party thus to 
be sued, gives to the defendants certain rights against each 
other. If Austell pays this judgment he has no right to eon- 
trol it against Gorman. Had the law been followed he could 
have done so. If the paper were strictly a joint paper the 
suit and the judgment must be joint if both are alive; and 
it was only because it was joint that the right to foree Aus- 
tell to try his case in Campbell county existed. When the 
contract was treated by the plaintiff as a several contract the 
jurisdiction over Austell was gone. None of the cases refer- 
red to meet this. We recognize the right to perfect service, 
as was done; we recognize the right of a plaintiff who has a 
joint note to bring suit against both, and if one die to go on 


against the survivor. We admit, too, that if both the parties 
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defendant live in the same county, and the note be joint 
and several, the plaintiff may dismiss as to one and go on as 
to the other. But when they live in different counties we 
think a different rule must obtain. The plaintiff, by suing 
both together in the county of one, has elected to treat them 
as joint obligors, and he cannot repudiate that election of his 
own motion so as to keep jurisdiction over the defendant who 
is sued out of his county. For these reasons we think this 
judgment against Austell is illegal. He has a right to have 
a joint judgment. The parties have elected to treat it as a 
joint debt, and by doing so they have forced Austell to sub- 
mit to be sued—to have his case tried out of his own county. 
He cannot repudiate the election and keep jurisdiction over 


Austell. 
Judgment reversed. 


SeL_mMA, RomME AND Darton Ramroap Company, plaintiff 
in error, vs. MARY A. REDWINE, administratrix, defendant 


in error. 


1. The bill of exceptions or the motion for a new trial, should show that 
testimony which is claimed to be illegal was objected to by the com- 
plaining party. A mere statement to that effect in the brief of the 
evidence is not sufficient. 

2. Where the witnesses state that the land taken by a railroad company 
is worth as land only $6 00 or $7 00 per acre, but in the form and for 
the purpose it is taken it is worth to the balance of the land from 
$30 00 to $50 00 per acre, the presumption is that the increased val- 
uation is put upon it on account of the damages done to the balance 
of the land: and no other damages should be allowed than what are 
specially stated and proved as further and additional damages. 

8. Where the witnesses give the value of the land appropriated by the 
road, on the basis above stated, the damages cannot be increased by 
general statements that the value of the land as taken, with the inci- 
dental advantages and disadvantages done to the land by the road, 
make a sum greater than what the value of the land thus estimated 


amounts to. 
4, The special damage suffered by the plaintiff's orchard may be allowed 


as proven. 
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5. Interest in such eases cannot be given except as part of the dam- 
ages, and then only from the time when the damages occurred. 

6. Under the authority given by statute to this court, it is directed that a 
new trial be granted, unless the defendant in error will write from the 
verdict and judgment the sum of $220 00, and upon the same being 
done the judgment shall stand affirmed. 


{ 


Railroads. Eminent domain. Damages. Interest. Prac- 
tice in the Supreme Court. Before Judge HARVEY. Whit- 
field Superior Court. April Term, 1873. 


This case arose upon proceedings instituted by the Selma, 
Rome and Dalton Railroad Company, under its charter, to 
assess the land of Mary A. Redwine, as administratrix of 
William Redwine, deceased, appropriated by. said company 
for its right of way, and also the damages sustained by her 
from such appropriation. A jury of seven freeholders was 
selected for the purpose aforesaid, and found for said Mary A. 
$680 00. From this verdict the company appealed to the 
superior court. Upon the trial of the issue thus formed the 
evidence made substantially the following case : 

The land in controversy is a portion of lot two hundred 
and ten in the thirteenth district and third section of Whit- 
field county. The railroad runs nearly straight through the 
lot, and for two-thirds of the distance, parallel to the dirt 
road leading from Dalton to Sugar Valley. The land is good 
for the section; what is usually termed valley land. The 
dirt road is between appellee’s house and the railroad. The 
fifty feet taken for right of way extends across the dirt road 
to within a few feet of the door-steps of her house. The bulk 
of her land lies beyond the railroad from her house. The 
embankment near the culvert, towards the north line of the 
lot, is three or four feet high. The course of the branch has 
been turned. The land on the east of the railroad, on the 
same side with the house, is uncultivated. It is tolerably 
well-timbered woodland. There is considerable inconveni- 
ence in turning out and managing stock on account of the 
railroad. There is a culvert towards the south side of the 
lot, which permits the water from a wet-weather stream to 
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pass under the railroad. It is too small for the purpose 
intended. When the water is high it backs up the stream, 
overflows it, and cuts across the orchard, injuring it to the 
amount of about $100 00. There has been considerable 
washing from this cause. Some of the trees in the orchard 
have died. The land taken is a strip one hundred feet in 
width, running through the entire lot, embracing about six 
acres. In addition to this, one acre was ruined by the wash- 
ing. The railroad was partly graded in the year 1859, The 
appellee’s intestate purchased the land in 1860 or 1861. The 
track*was completed and the cars commenced running in the 
fall of 1870. 

The witnesses for the appellee value the land in itself at 
from $7 00 to $10 per acre, but taking into consideration the 
damage done by the washing of the other land, injury to 
the orchard, and incidental damage, at $680 00, the amount 
awarded by the first jury. These witnesses also testify that 
the land as taken is worth from $30 00 to $50 00 per acre. 

The witnesses for the appellant value the land in itself at 
from $3 00 to $6 00 per acre. Taking into consideration the 
shape in which it is taken, they variously estimate it at from 
$10 00 to $20 00 per acre. 

The appellant requested the court to charge the jury as fol- 
lows: “ No interest on any demand can be recovered beyond 
the time such demand would be barred by the statute of limi- 
tations, four years in this case, as it is in the nature of an ac- 
count. The value of the land is sought in this case, and no 
interest can be estimated to increase the damages until appel- 
lant gets the land, at least, no interest, barred by the statute 
of limitations, can be estimated.” 

The court refused to charge as requested, but instructed the 
jury, on the subject of interest, as follows: “ Interest can be 
estimated from the time the damages ought to have been paid 
to Redwine, by way of increasing damages.” 

The jury found for the appellee $680 00. The appellant 
moved for a new trial because the verdict was contrary to ev- 
idence, and because the court erred in refusing to charge as 
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requested, and in charging as above set forth. The motion 
was overruled, and appellant excepted. 

The brief of testimony recites that certain evidence therein 
embraced was objected to on the part of the appellant, but 
neither the motion for a new trial nor the bill of exceptions 
contains any complaint of the ruling upon this point. 


Printur & Foucue; J. E. Suumatr, by brief, for plain- 
tiff in error. 


Jounson & McCamy, for defendant. 
Tripre, Judge. 


1. In the argument of this case it was urged that certain 
testimony was illegally admitted. The reply was made that 
the record did not show that objection was made to its admis- 
sion, or that any exception was founded thereon, either in the 
bill of exceptions or in the motion for a new trial. And this 
is true. ‘There is no reference to such a point, except that in 
the brief of the evidence there is a statement to that effect. 
This is not sufficient. The proper way to have raised the ques- 
tion was to have made the admission of the testimony claimed 
to be illegal a ground in the motion for a new trial, and to 
have verified it by the sanction of the judge, or to have set it 
forth in the bill of exceptions as one of the errors complained 
of. The bill of exceptions purports to set out specially every 
ruling of the court which was excepted to, and these are but 
recitals of the various grounds taken in the motion for a new 
trial. They cannot be enlarged by mere reference to a note 
made by counsel for plaintiff in error, in the brief of the tes- 
timony, although such a statement was in the brief when it 
was filed and when the motion was heard. 

2. But from the judgment we render the point is of no 
practical importance in this case, as we hold that for another 
reason the verdict, so far as it could have been affected by the 
testimony which is claimed to have been objected to, shall be 
corrected or a new trial had. The witnesses for the defendant 

Vou. Li. 31. 
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in error gave the real value of the land taken by the railroad 
at $6 00 or $7 00 per acre, but in the form and for the pur- 
pose it was taken, they state it is worth to the balance of the 
land from $30 00 to $50 00 per acre. Most of them say that 
it is worth as land only the comparatively small figures above 
stated, but they put the value expressed by the other figures 
upon it because it is taken out of the land in such a shape 
and for the purpose of using it for a railroad. These state- 
ments of the increased valuation are made in connection with 
others, showing the disadvantages which the balance of the 
land—the plantation, and the dwelling house, ete.—suffers 
by reason of the railroad running through the lot. This far- 
nishes a very strong presumption that the raising the value 
from $7 00 to $50 00 per acre, was on account of the whole 
damage resulting to the lot of land by running the road 
through it, and no other damage should have been allowed 
except what were specially stated and proved as further and 
additional damages. 

3. We are satisfied that the value of the land ‘appropriated 
by the road was founded on the basis above stated, and the 
damages should not have been increased by the opinion of the 
witnesses that the value of the land as taken, with the inci- 
dental advantages and disadvantages to the land by the road, 
make a sum greater than the proven estimates furnished by 
the same witnesses would amount to. It was these opinions 
of the witnesses which it is stated in the brief of the testimony 
were objected to. Whether the exception to the evidence was 
or was not properly shown, we do not think the testimony 
was sufficient, when considered in connection with the balance 
of it, to have authorized the jury to have gone beyond what 
is above indicated as the true rule to have been adopted for 
ascertaining the damages. As will be presently seen we have 
directed this excess in-the verdict to be remitted, or that a 
new trial be granted. 

4, There was testimony that the orchard on the land was 
specially damaged $100 00, and it was proper to allow for 
this. The road was located and partly graded in 1859. The 
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intestate of defendant in error purchased the land in 1860 or 
1861. Nothing further was done on the road until about 
1870; the road was completed and the cars commenced run- 
ning in the fall of that year. The writ for the assessment of 
damages was sued out in November, 1870. 

5. Under this state of facts interest could not have been 
given fora period further back than the year 1870, which 
would make it about three years to the trial. If these seven 
acres be taken as the quantity of land used by the railroad, 
including the acre ruined by the water from an insufficient 
culvert, and $50 00 per acre be counted as the average proven 
value, estimated in connection with the general damage to the 
land, and $100 00 be added for the injury to the orchard, all 
this, with interest, will make about the sum of $460 00. 

6. As the jury found a verdict for $680 00 it is directed 
that a new trial be granted, unless the defendant in error do 
write from the verdict and judgment the sum of $220 00, 
and upon the same being done the judgment for the balance 
shall stand affirmed. 





Joun F. WI is, plaintiff in error, vs. R. H. POWELL, de- 
fendant in error. 


Where the answer of the sheriff to a rule is evasive, the discretion of the 
court below in making the same absolute will not be interfered with. 
Sheriff. Rule against officer. Before Judge Kippoo, Early 

Superior Court. April Term, 1873. 


The facts of this case are omitted for the reason that they 
would not tend to illustrate any principle enunciated in the 
decision. The answer of the sheriff was voluminous, and of 
such a character that it might well have been held evasive by 
the court below without doing any violence to its discretion. 


FLemMiInG & RUTHERFORD, by Jackson & CLARKE, for 
plaintiff in error. 





476 SUPREME COURT OF GEORGIA. 





Ragland et ux. vs. Moore, Trimble & Company. 


R. H. Poweii; A. Hoop, for defendant. 


WARNER, Chief Justice. 


This was a rule against the sheriff, calling upon him to 
show cause why he should not be attached for contempt for 
failure to make the money due on a mortgage fi. fa. placed in 
his hands. The sheriff filed his answer to the rule, and the 
court, after considering the same, made the rule absolute, and 
ordered an attachment for contempt of court to be issued 
against the sheriff; whereupon, he excepted. When a sheriff 
is ruled for contempt of the process of the court, and files his 
answer, and the same is not denied, the rule shall be discharg- 
ed, or made absolute according as the court may deem the 
auswer sufficient or not: Code, 3954. The court may have 
deemed the answer of the sheriff evasive and insufficient, and 
for that reason made the rule absolute. We find nothing in 
this record that will authorize this court to control the discre- 
tion of the court below in making the rule absolute and or- 
dering an attachment to issue against the sheriff. 

Let the judgment of the court below be affirmed. 


WILLIAM RAGLAND ef ua., plaintiffs in error, vs. Moore, 
TRIMBLE & ComPANny, defendants in error. 


When atown lot was set apart as a homestead, under the act of 1868, and 
it was levied upon and sold under a judgment founded on a debt con- 
tracted prior to 1868, and the debtor gave notice to the sheriff that he 
claimed $500 00 of the proceeds to be invested in a homestead for him- 
self and family, under the provisions of the Code, and it appeared, on 
a rule to distribute the money, that there were unsatisfied judgments in 
the hands of the sheriff to the amount of $2,500 00, and only $750 00 
money in court: 

Held, that it was not necessary that the notice to the sheriff should be 
given before the sale, and that there was sufficient evidence, prima 
facie, of the insolvency of the debtor to require that the $500 00 claim- 
ed should, under the direction of the court, be invested in a homestead 

or the debtor and his family, as provided by section 2044 of the Code. 
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Homestead. Before Judge James Jounson. Talbot Su- 
perior Court. September Term, 1873. 


Moore, Trimble & Company ruled the sheriff of Talbot 
county, requiring him to show cause why he did not pay over 
to executions in their favor a fund realized from the sale of 
the property of William Ragland. Amongst other reasons 
why he has not paid over $750 00, the balance in his hands 
after deducting costs ete., the sheriff sets up that he has been 
served with a notice that the defendant, William Ragland, and 
his wife, claim $500 00 of said sum to be invested in a home 
for their benefit ; that the property sold was in a town, and 
exceeded in value $500 00, and could not be so divided as to 
give to them that amount. The answer also set forth other 
unsatisfied judgments against William Ragland, amounting to 
about $2,500 00. 

Upon the filing of the answer of the sheriff, William Rag- 
land and his wife petitioned that $500 00 of the amount in 
the hands of the sheriff be invested by order of the court in 
a home for their family. 

The court refused the application because it did not appear 
that notice thereof had been given before the sale by the sher- 
iff of the property, and because it did not appear but that there 
was sufficient other property belonging to Ragland, out of 
which the exemption could be made. To this decision the pe- 
titioners excepted. 


Witus & Witriis; M. H. BLANpForpD; Marion Be- 
THUNE, for plaintiffs in error. 


E. H. Worriti; J. M. Marruews, for defendants, 


McCay, Judge. 


Section 2044 of the Code, under which this application is 
made, does not require the notice to the officer to be before 
the sale. What is the object of the notice? Obviously to 
prevent the sheriff from paying out the money. The sale 
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takes place independently of the notice, and will take place 


just the same whether the notice be given or not. The reason 
of the thing, therefore, would seem only to require the notice 
before the money is disposed of. The sheriff may pay it out 
to the plaintiff, or to other fi. fas. in hand, entitled to it. If 
he gets the notice he does this at his peril. That, as it seems 
to us, is the object of the notice. And if so, it is immaterial 
when the notice is given, if it be in fact given before the 
money is paid out. We ineline to the opinion that this pro- 
vision, giving the debtor the right to have $500 00 set apart 
and invested, contemplates that he is insolvent, and that when 
such an application is made it ought to appear that such is 
the fact. But did not this appear, prima facie? Here were 
judgments four or five years old, to the amount of nearly 
$2,500 00, unsatisfied, and they in controversy over the sum 
of $750 00, the proceeds of the sale of a town lot that had 
been set apart as a homestead under the act of 1868. Prima 
facie, we think this made a case of insolvency. At least it 
east the burden of showing that there was other property 
upon the parties resisting the application. It is plain to us 
that if there were such other property we would hear of rules 
against the sheriff for not making the money on the fi. fas. 
in his hands, and the simple fact that these judgments exist 
unsatisfied furnishes a fair inference that no such property 
exists. 
Judgment reversed. 


Frevp1ne T. Powe 1 ef al., administrators, plaintiffs in error, 
vs. THE MAYOR AND COUNCIL OF THE Ciry OF ATLANTA, 
defendant in error. 

There being evidence in this case to support the verdict, and the judge 


presiding having refused a new trial, we cannot say there was such 
abuse of his discretion as to call for the interference of this court. 


New trial. Before Judge Horkrns. Fulton Superior Court. 
October Term, 1873. 
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Powell and others, the administrators of Chapman Powell, 
deceased, brought case against the Mayor and Council of the 
city of Atlanta for $1,500 00 damages, alleged to have been 
sustained on account of the construction by the defendant of 
certain defective sewers in said city, and its failure to repair 
the same, whereby plaintiffs’ property was inundated, and a 
building in the course of erection, and the area wall enclosing 
the same, thrown down. The defendant pleaded the general 
issue. ‘The evidence was, in substance, as follows : 

Fielding T. Powell, sworn: Plaintiffs commenced the erec- 
tion of a building on their land, situate in the triangle formed 
by Peachtree, Broad and Grubb streets, in the city of Atlanta. 
They had proceeded so far as to have completed the area stone 
wall of the cellar, and to have erected the interior brick wall 
to the height of about twelve feet. These walls were thrown 
down on most of the Grubb street line, say twenty-five or thirty 
feet, and ‘part of the Broad street line, say four or five feet, 
by the flowing in of water upon said premises from said streets. 
Defendant had undertaken to build a sewer from a pond on 
the west side of Broad street to Grubb street, near to plain- 
tiff!’ building, and thence down Grubb street to Peachtree 
street, and thus to convey away the water accumulating on 
said streets. ‘The earth on the portion of the streets referred 
to was all made earth, and therefore not as compact. as if placed 
there by nature. When water flowed through said sewer, it 
being a dry sewer and not cemented, it fell through and per- 
meated the made earth, and softened and undermined the 
plaintiff’ ground and building. This was demonstrated by 
experiment, for when the mouth of the sewer next to the pond 
was closed, no water appeared at plaintiffs’ building, but when 
it was opened the contrary was the fact. There was also an 
old sewer several feet under the ground, that had been hidden 
from view by the elevation of Grubb street, across which it 
ran in the direction of plaintiffs’ building. This old sewer 
was crossed near the surface by the new Grubb street sewer, 
and the new one, not being cemented, caused a larger volume 
of water to accumulate in said old sewer which ran in the 
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direction of plaintiffs’ Grubb street end-wall. Water also 
ran into this sewer from under an old building across Grubb 
street on the south side. This old sewer did not reach nearer 
than within two feet of plaintiffs’ area stone wall, but the soft- 
ness of the made earth, together with the force of the accumu- 
lated waters, caused the break upon plaintiffs’ building at that 
point. The new sewer, by its defective construction, and this 
old sewer, by its condition, did the damage. Witness notified 
the city engineer, W. B. Bass, and M. Mahoney, the chair- 
man of the street committee, of the danger to the building 
about one week before the accident or injury. They promised 
to remove the danger, and Bass did come there and do some 
little work, but it did not amount to much. Mahoney never 
came about the place until the day the walls fell. The sewers 
were taken up and well cemented by the defendant after the 
injury, and now the building is perfectly secure. 

The evidence as to the amount of the damage to the plain- 
tiffs is omitted as immaterial. 

John Boutell, the architect and superintendent of the build- 
ing, corroborated the evidence of Powell. 

The defendant introduced William W. McAfee, who testi- 
fied, substantially, as follows : 

Built the new sewer, as a contractor, for defendant. It was 
a dry rock culvert such as defendant almost invariably builds. 
Tt was about two feet high by two and a half feet wide. Mr. 
Bass, the city engineer, gave him the dimensions for it. The 
work was well done. The culvert was sufficiently large for 
the purposes for which it was intended. It was the kind of 
culvert ordinarily built to carry away such a volume of water. 
The overflow on plaintiffs’ lot was due to the following facts: 
This culvert ran along the outside of the side-walk where the 
excavation was made. ,The ground at this point was made 
earth, and in digging said excavation the loose earth was 
thrown between the culvert and the wall to fill up a place 
that had caved in when the hole was being dug. This loose 
earth became wet and sunk down behind and against the area 
wall and caused it to fall in. It would never have occurred 
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had the loose dirt not been thrown between the wall and the 
culvert. 

The old sewer ran across Grubb street, underneath the one 
built by witness, and emptied under some old buildings op- 
posite to plaintiffs’ lot. When plaintiffs cut it off in making 
their excavations the water could have backed up against the 
area wall, but whether it did this or not, witness cannot say. 
Did not cement the culvert, because it was not usual, and had 
no instructions to do so. 

W. B. Bass, the city engineer, testified substantially as fol- 
lows: Believes that most of the damage was caused by the 
accumulation of water in the old sewer from recent rains. His 
attention had been called by the plaintiffs to the threatened 
injury to the building some time before it occurred, and he 
made some efforts to remedy it by cutting a new ditch. There 
were various opinions as to the cause of the inundation. 

M. Mahoney, sworn: Was chairman of the street commit- 
tee during the year of the injury to plaintiff’s property. 
Plaintiff, Powell, came to him on the day that the walls fell 
to have the danger removed. When they arrived at plain- 
tiffs’ lot the walls were in the act of falling; does not re- 
member being notified at any other time of the threatened 
injury. 

The jury found for the defendant. The plaintiffs moved 
for a new trial, because the verdict was contrary to the evi- 
dence. ‘The motion was overruled, and plaintiffs excepted. 


Srpney DEL 1, for plaintiffs in error. 


W. T. NeEwMAN, city attorney, for defendant. 


TRIPPE, Judge. 


Whilst we might have been better satisfied had the jury 
allowed damages to the plaintiffs in error, yet we cannot say 
that it is apparent the verdict was the result of passion, pre- 
judice or other improper influence or motive, and that the 
judge who tried the case abused the discretion lodged in him 
by law in refusing to set it aside. Though there was strong 
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evidence showing that the damage to plaintiffs’ building was 
caused by defective sewers, the testimony of the city surveyor 
and the contractor for building sewers was to the contrary. 
With this conflict in the evidence, the jury had to pass on the 
ease, and the presiding judge having refused to interfere, we 
do not feel constrained to set aside their action. 

Judgment affirmed. 


JoHN Dog, ex dem., Wm..tAM J. TINsLey ef al., plaintiffs in 
error, vs. RICHARD Rok, casual ejector, and Joseru A. L. 
L&E, defendants in error. 


1. A decree rendered against the defendant in a bill, with the word “ex- 
ecutor’’ added to his name, without more, binds his personal goods 
and chattels. 

2. The addition of the word ‘‘executor’’ to the defendant’s name in the 
execution is a mere irregularity, which would not affect the purchas- 
er’s title. 


Executors. Judicial sale. Execution. Before Judge JAmEs 
JoHNSON. Muscogee Superior Court. May Term, 1873. 
5 bf 


The decree and execution under which the land in contro- 
versy was sold, wére as follows: 


“Srias B. Trnstey, LARKIN TINSLEY e al., vs. Tuomas 
W. Howe Lt, executor of WiLLIAM TINSLEY, deceased.” 
Bill for Account and Injunction, in Chattahoochee Superior Court, No- 
vember Term, 1856. Confession of judgment. 

Whereupon, it is considered and decreed by the court that 
the complainants do recover of the defendant the sum of 
$238 85, principal, and the sum of $48 74, interest thereon 
up to the 27th day of November, 1856; and the sum of $30 
for costs, in this behalf paid out and expended, and for which 
execution may issue against said defendant. 

“ WiLtey WILLIAMS, 
Complainants’ Solicitor.” 
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“GEORGIA, CHATTAHOOCHEE County. 
“ To all and singular the sheriffs of said State—greeting: 


‘We command you, of the goods and chattels, lands and 
tenements of Thomas W. Howell, executor of William Tins- 
ley, deceased, you cause to be made the sum of $238 85, prin- 
cipal, and the further sum of $48 73 interest up to the 27th 
day of November, 1856, and cost, which (certain parties there- 
in named) the next of kin and legatees of William Tinsley, 
deceased, lately in our superior court, recovered against said 
Howell, executor of William Tinsley, deceased, principal, in- 
terest and costs, and that you have the said several sums of 
money before the judge of our said court, on the fourth Mon- 
day in November next, to render to the plaintiff the principal, 
interest and costs afvresaid, and have you then and there this 
writ. 

“Witness the Honorable James Kiddoo, judge of our said 
court, this 16th day of December, 1856. 

(Signed) “Nimrop N, Howarp, Clerk.” 


The sheriff’s deed, made in accordance with the sale under 
the above decree and execution, was in the usual form. 
Tor the remaining facts, see the decision. 


A. H. Cuappeti; J. M. Russeti; L. T. Downtrna, for 
plaintiffs in error. 


BLANDForD & CrawFrorp; JosepH F. Pov, for defend- 
ants, 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff on 
the several demises of Adams et al., against the defendants, 
to recover the possession of a certain described tract of land 
in the county of Muscogee, containing three hundred and 
twelve acres, On the trial of the case the plaintiff offered in 
evidence a deed to the premises in dispute from William J. 
Tinsley to Howell, dated Ist June, 1853, recorded 4th July, 
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1853; also a deed from Howell to Adams, dated 30th August, 
1858, and recorded 6th November, 1858, and proved that 
William J. Tinsley was in possession of the land for several 
years before and at the time he conveyed it to Howell, who 
remained in possession for a short time, and then went off, 
leaving Tinsley in possession as his tenant. The defendant 
offered in evidence a grant from the state to one Ovington, 
the drawer of lot number two hundred and sixty-one, dated 
31st January, 1833 ; also, a deed made by William J. Tins- 
ley to Lee, dated 16th February, 1856, the execution of which 
was proven by one of the subscribing witnesses thereto before 
Adams, as a justice of the peace, and recorded 11th July, 1857, 
The defendant offered in evidence a decree obtained in the su- 
perior court of Chattahoochee county, in favor of Silas R. 
Tinsley et al., against Howell, executor of William Tinsley, 
deceased, in which it was ordered that an execution do issue 
against the defendant for the sum of money specified therein. 
This decree was obtained on the 27th of November, 1856. An 
execution was issued thereon against Howell, executor, and 
levied on the land in dispute, sold by the sheriff, and pur- 
chased by Lee, the sheriff executing to him a deed therefor, 
dated 8th of May, 1863. Lee was examined as a witness, 
and stated that Tinsley was in possession of the land when 
he purchased it from him, and thought he was the owner of 
it; that Adams, the plaintiff’s lessor, knew that he went into 
the possession of it under his deed from Tinsley, and claimed 
it when he, Adams, purchased it from Howell. The jury, 
under the charge of the court, found a verdict for the defend- 
ant. A motion was made for a new trial on the several grounds 
specified therein, as contained in the record, which was over- 
ruled by the court, and the plaintiff excepted. 

1. The real contest for fhe possession of the land is between 
Adams and Lee, and the question is, who, as between them, 
has the better title to it. Lee is in possession. Both parties 
claim to derive their title from William J. Tinsley. Howell 
purchased the land from Tinsley in July, 1853, and Adams 
purchased it from Howell in August, 1858. In Februa- 
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ry, 1856, Lee purchased it from Tinsley, of which purchase 
Adams had notice at that time, and knew that Lee went in- 
to possession of the land under that purchase. Although 
there is evidence in the record that Tinsley, at the time Lee 
purchased the land from him, was in possession of it as the 
tenant of Howell, yet there is no evidence that Lee knew that 
fact, but on the contrary Lee states that when he purchased 
the land from Tinsley he thought he was the owner of it. 
But the land was subsequently levied on and sold as the prop- 
erty of Howell, under an execution issued on a judgment or 
decree of older date than Howell’s deed to Adams, and Lee 
purchased the land at the sheriff’s sale, to protect his posses- 
sion under his purchase from Tinsley. But it is contended 
that inastnuch as the decree on which the execution issued was 
obtained against Howell, executor, Lee acquired no title to 
the land as Howell’s property at the sheriff’s sale. We think 
the decree against Howell, on which the execution issued, 
bound his individual property, on the statement of facts dis- 
closed by the record. The addition of “executor” to his name, 
without more, did not prevent the decree from binding his 
personal goods and chattels. 

2. The execution under which the land was sold by the 
sheriff, was not void, and the most that can be said of it is, 
that the word “executor” being added to the defendant’s name 
was a mere irregularity, which would not affect the purchas- 
er’s title: Code, 2628. Although there may have been some 
abstract errors in the charge of the court to the jury, still, in 
view of the facts contained in the record, we will not disturb 
their verdict for the alleged errors in the charge of the courts 
as given, or in refusing to charge as requested. 

Let the judgment of the court below be affirmed. 
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CENTRAL FeMALE COLLEGE, plaintiff in error, vs. RomuLus 
C. Persons, defendant in error. 


(Triprr, J., having been of counsel, did not preside in this case.) 


1. Where there was an action of ejectment with two demises, one from 
‘The Central Female College,’’ an incorporation, and the other from 
five persons as trustees of a church, and onthe trial a deed was shown 
to the premises from the Central Female College to the said trustees, 
but it appeared that all of the trustees were dead at tha commence- 
ment of the suit but three, and that the suit was brought without any 
authority from either of the three living: 

Held, that the court was right in dismissing the suit. 

2. Under the facts of the case, as they appear from the whole record, it 
was not error in the Judge to refuse to reinstate the case on the show- 
ing made. Thi title having passed out of the ‘‘Central Female Col- 
lege,’’ the right to sue or to use the name of the College, is in the 
trustees of the church, and as to authority from the trustees of the 
church the whole subject was fairly before the court at the trial, and 
on the previous motion for continuance. 


Fjectment. Trusts. Before Judge Hau. Monroe Su- 
perior Court. February Term, 1873. 


The Central Female College brought ejectment. against 
Romulus C. Persons for a lot of land situate in the village 
of Culloden, in the county of Monroe. The declaration was 
amended by adding a demise from James Smith, W. D. High- 
tower, Alfred Drake, Augustus F. Maddox and Littleton R. 
Vaughn, as trustees of the Methodist Protestant Church, at 
Culloden. The defendant pleaded title by prescription, and 
that there was in existence no such plaintiff as was set forth 
in the declaration. 

The plaintiff introduced the following testimony : 

Ist. Deed covering the premises in dispute, from John Dar- 
ley to the Central Female College, dated April 16th, 1852. 

2d. Deed from the Central Female College to the aforesaid 
trustees of the Methodist Protestant Church, at Culloden, 
dated August 2d, 1856. 

3d. C. S. LeSueuer testified in substance as follows: John 
Darley was in possession of the property in dispute at the 
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time of the sale to the Central Female College. He had 
owned it for many years before that sale. The defendant 
went into possession some time in the year 1862. The Meth- 
odist Protestant Church at Culloden dissolved, or ceased to 
hold religious services in their house of worship in the year 
1859. All the trustees are dead except three. He talked 
with the living trustees about bringing the suit before it was 
commenced, and they did not object. The places of those 
who had died had never been filled by the board. No meet- 
ing of the board had been held in many years. The Central 
}'emale College was a corporate body. The suit was brought 
to raise funds to pay the debts of the church. Whatever was 
left, after the payment of said debts, would go to the district 
conference of the Methodist Protestant Church. He had no 
authority from the trustees aforesaid for bringing the suit. It 
was “gotten up” by himself; did tell two of the surviving 
trustees that he had instituted suit, and they. neither consented 
nor objected. The debts of the church are barred by the 
statute of limitations. ‘The church owes witness and others. 

The defendant moved for a non-suit. The motion was sus- 
tained, and plaintiff excepted. 

The plaintiff then moved to amend his declaration by mak- 
ing the suit proceed for the use of the district conference of 
the Methodist Protestant Church. ‘The motion was overruled, 
and plaintiff excepted. 

The plaintiff, during the same term of the court, moved to 
reinstate the case. In support of such motion the affidavit of 
C. 8. LeSueuer was presented, to the effect that on account of 
his deafness he was unable to understand the ground upon 
which the case was dismissed ; that had he known it was on 
account of a want of authority to institute said suit he would 
have testified that he was a member of the board of trustees 
of the Central Female College, and was the agent of said 
board to procure lumber and have the church built, which is 
located on the premises in dispute. That he was also a trus- 
tee of the Methodist Protestant Church, at Culloden, and has 
neither resigned nor been removed from said trust. 
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The affidavit proceeded to state other facts, all of which 
appeared in the testimony of the deponent. 

In opposition to said motion, counsel for defendant stated 
that one year prior to the trial, the case had been continued 
at the instance of the defendant, on account of the absence of 
two of the trustees, who had been subpcenaed, by whom he 
expected to show, not only that they never authorized said 
suit but were opposed to it. . 

The motion was overruled, and plaintiff excepted. 


A. M. Speer; J. 8S. Pinckarp, for plaintiff in error. 


A. D. HaMmonp, by PEEpLEs & Howe tt, for defendant. 


McCay, Judge. 


1. It is true that title was shown in the Central Female 
College, and that being an incorporated company, that demise 
in the declaration was sustained by the evidence. But the 
plaintiff had also shown a title out of the Central Female 
College, and it had, in fact, no right to the premises according 
to the evidence. Its grantee, it is true, had a right, under the 
usual practice in such actions, to sue and recover in its name. 
But who is its grantee? Plainly the trustees of the church. 
At last, therefore, authority from the trustees is necessary not 
only to sue in their name, but to use the name of their grantor 
for their benefit. As the case stood this was evidently done 
in this case without their authority. 

2. Nor can we see anything in the motion made to reinstate. 
The true state of the case was distinctly brought to the minds 
of the plaintiff, or of the gentleman who is pressing this 
matter, in the motion to continue at the previous term, and he 
should have come to the trial term prepared to meet the de- 
fense then announced. The country, independently of the 
rights of the defendant, cannot spare its time to rehear cases, 
unless the party complaining is about to be hurt, without 
neglect or laches on his part. Surely that cannot be said here. 
Not only at the hearing, but at the previous term, the position 
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and intention of the defendant was distinctly announced, and 
the complaining party and his counsel ought to have met the 
case as it was presented. The deafness of the defendant is 
not a good excuse. He ought not to have trusted to his hear- 
ing, knowing his infirmity, but told his counsel of his case as 
he claims it. Nor are we sure that, situated as he is towards 
the church, he would have a right to use the name of the 
other trustees without authority from them, even if while he 
was a member he was a trustee. 
Judgment affirmed. 


THE WesTERN RatLroap Company, plaintiff in error, vs. 
RicHARD YounNG, administrator, defendant in error. 


1, If the conductor of a railroad traiu agree to put a passenger off ata 
particular place, which is not a station or regular stopping place, it 
would be the duty of the conductor to stop the train at that place, so 
that the passenger could get off in safety. This rule would apply al- 
though the passenger had a ticket only to the last station passed before 
reaching the place at which he was to be put off. 
If the agreement with the conductor was that the train would not be 
stopped, but its speed only slacked, it was not error in the court to 
charge the jury that the speed of the train should be so checked that 
the passenger could get off safely. Nor was it error to give such a 
charge as a qualification to a request of defendant, ‘‘that if the train 
did slack up so that plaintiff might have gotten off safely, then although 
plaintiff was injured in getting off, defendant is not liable in damages.’’ 
8. Under the facts of this case it was not error in the court to refuse to 
charge the jury ‘‘that if the train slacked up so that plaintiff might 
have gotten safely off, it was for plaintiff to determine whether he 
would get off or not; and if he did get off, and in so doing was in- 
jured, he is not entitled to recover.”’ 


to 


Railroads. Conductor. Negligence. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. October Term, 1872. 


Allen Andrews brought case against the Western Railroad 
Company for $5,000 00 damages, alleged to have been sus- 
tained by him on account of the negligent running of its cars 
by the defendant. The general issue was pleaded. 

VoL, LI. 82, 
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Plaintiff was introdueed and testified substantially as fol- 
lows: He had bought a ticket to the steam-mills station on 
said road; he was traveling with a friend. The cars did not 


stop at said point, and, upon inquiry, witness was told that the 
conductor would put them off at a crossing nearer the place 
to which he was going; when the cars approached the cross- 
ing witness was notified of the fact by his friend; they went 
to the rear of the cars; the train having slacked up, his friend 
got off; witness was standing on the bottom step on one foot, 
waiting for cars to stop, that he might get off; while in this po- 
sition the whistle blew “ off breaks,” the car apparently jumped 
forward, jerking him off the steps, throwing his body sud- 
denly around while his weight was on his foot, wrenching his 
right knee out of place, throwing him violently on the ground, 
greatly bruising his hip and side. He remained there until 
the evening train came along, and tried to get them to bring 
him back to Columbus, but the conductor refused to stop and 
take him on. He hired men to carry him, on a litter, back 
to the steam-mill; next morning was brought home, where 
he was confined to bed over two months; was attended by 
Dr. Billing, and paid him $22 00 or $23 00, to which was 
added medicine, $3 00; was unable to transact any business 
until the middle of July; was a mechanic; received $4 00 
per day when he was well; could not get about very well 
now, nor bear his weight long at a time on that leg. 

On cross-examination, stated he had never stepped off a 
train when in motion. 

One Renfroe corroborated substantially what plaintiff had 
sworn; that he was a mechanic; that plaintiff’s work was 
worth $400 a day. Others testified plaintiff was worth 
$3 00 to $4 00a day. Plaintiff was sixty or sixty-five years 
of age. : 

Defendant introduced ‘one Hughes, who testified that he was 
conductor of the train on which plaintiff was passenger at the 
time he was injured. Plaintiff was with a white man, and 
both were going to look at land, at a point beyond steam- 
mills, a regular stopping place for trains on said road ; before 
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arriving at steam-mills the white man stated to witness that he 
and plaintiff wished to go to a point beyond steam-mills, and 
get off ata crossing, and asked witness to put them off there; 
witness replied, that as the train was behind time he could not 
stop, but would slack up at the crossing; plaintiff and white 
man had tickets only to steam-mills, and paid nothing for 
riding beyond steam-mills ; they went on beyond steam-mills; 
as train neared crossing it slacked up, and witness went back 
through the cars to tell white man and plaintiff to get ready 
to get off; both had gone out of the car, and were standing 
on lowest step of the car, one on one side, and one on the 
other; the white man got off a few yards from the road; plain- 
tiff, as soon as he saw white man off, attempted to get off him- 
self, and in doing so fell and was injured. Plaintiff, in get- 
ting off, stepped in rather an opposite direction from that in 
which the train was moving; after plaintiff was off witness 
pulled bell-rope, and train went on; the train was moving at 
the rate of about one and a half miles an hour when plaintiff 
got off, 

The court charged, “that if plaintiff had bought a ticket 
to steam-mills, and it was afterward agreed to put him off at 
the crossing, this was as if he had originally bought a ticket 
to the crossing; that it was the duty of defendant so to 
manage the ears that the plaintiff could get off in safety, even 
if they had to stop the train; and if defendant failed to slack 
up so that an old man could get off in safety, and in endeay- 
oring to get off he was injured by the neglect of defendant, 
then defendant was liable to plaintiff for the injury from such 
neglect.” To which charge defendant excepted. 

Defendant requested the court to charge, “that if the de- 
fendant agreed to take plaintiff to steam-mills, and put him 
off there, but plaintiff requested conductor to take him to a 
point further on the road where there was no regular stopping 
place, and the conductor agreed to do so, but would only 
slack up, and not stop, then if the train did slack up so that 
plaintiff might have gotten off safely, then although plaintiff 
was injured in getting off, defendant is not liable in damages.” 
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The court refused the charge as presented, but qualified it by 
saying “that the train must slack up so that plaintiff could 
get off safely.” Whereupon defendant excepted. 

Defendant requested the court to charge “that if the train 
slacked up so that plaintiff might have gotten off safely, it 
was for the plaintiff to determine whether he would get off or 
not, and if he did get off, and in doing so was injured, he is 
not entitled to recover.” The court refused to charge as re- 
quested, and defendant excepted. 

The jury returned a verdict for the plaintiff for 3591 00, 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 

Allen Andrews having died while the case was pending in 
the supreme court, his administrator, Richard Young, was 


made a party plaintiff in his stead. 
Peasopy & Brannon; J. F. Pov, for plaintiff in error. 


Ingram & Crawrorp, for defendant. 


TRIPPE, Judge. 


1. The case of The Georgia Railroad and Banking Com- 
pany vs. McCurdy, 45 Georgia, 288, we think, determines the 
first point made in the case. If the conductor of a railroad 
train agree to put a passenger off at a particular place, wheth- 
er it be a regular station or stopping place or not, it would be 
the duty of the conductor so to stop the cars at that place that 
the passenger could get off in safety. It cannot affect the 
rule that the passenger had a ticket only to the station last 
passed, before reaching the place at which he was to be put 
off. The conductor had the power to demand and receive 
any additional fare accruing for carrying the passenger to a 
point beyond the station to which his ticket entitled him to 
be carried. And as was said in the case above referred to, “if 
he were to take fare for four miles he would be bound to put 
his passenger off there:” See 14 Howard’s Reports, 468 ; 16 


Ibid., 260, 469 ; 3 Allen, 18. 
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2. The chief contest in the argument was whether the court 
was right in using the word “could” in the charge instead 
of the word “might,” as he was requested. The charge, in 
substance, was that the cars should have been stopped or 
“slacked up,” so that the plaintiff “could get off in safety.” 
The court was requested to charge that if the train did slack 
up so that plaintiff “might have gotten off safely, then, al- 
though plaintiff was injured in getting off, defendant is not 
liable.” The court used the proper term. “Might” rather 
implies was possible, within the limits of chance. “Could” 
more strongly signifies was able, had the power. Certainly a 
conduétor has not discharged his duty who so checks his speed 
that it is possible fora passenger to get off safely. But wheth- 
er Lam right or wrong in this criticism or explanation of these 
two potential mood prefixes which are often indiscriminately 
used, the difference between the two is hardly potential enough 
to constitute a legal error sufficient to set aside a verdict, re- 
verse a judgment and grant a new trial. 

3. The second request to charge made by defendant below 
is also obnoxious to the criticism already made on the word 
“might” in this connection. But it goes farther. It is “that 
if the train slacked up so that plaintiff might have gotten off 
safely, it was for him to determine whether he would get off 
or not, and if he did get off, and in so doing was injured, he 
is not entitled to recover.” The conductor was standing close 
by, he saw plaintiff and the friend he was traveling with stand- 
ng on the steps of the car ready to get off. That friend did 
get off. ‘The cars were still in motion and did not stop, The 
conductor neither gave warning not to get off, or notice that 
the cars would stop or still further slack up. In fact he knew 
the cars would not stop. The passenger took the only chance 
he had. He tried to follow his friend, the conductor standing 
by. All this makes a case as strong as that of The Georgia 
Railroad vs. MeCurdy, supra, and we do not see anything that 
ealls for a reversal of the judgment of the court below. 

Judgment affirmed. 
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James Tritt, plaintiff in error, vs. DaNteL R. Bize, de- 
fendant in error. 
The superior court has jurisdiction of an action brought for the breach of 


an indenture of apprenticeship executed under the provisions of the 
act of 1865-6. 


Apprentice. Jurisdiction, Master and servant. Before 
Judge JAMES JOHNSON. Muscogee Superior Court. No- 


vember Term, 1873. 
For the facts of this case, see the decision. 


Henry L. Bennrna; Cuarries R. Russevy, by JAMEs 
ae 
M.-Russe.1, for plaintiff in error. 


Peanopy & BRANNON, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an indenture of apprenticeship’ executed by the 
parties thereto, on the 8th day of December, 1868, under the 
provisions of the acts of 1865-6, alleging a breach thereof 
on the part of the defendant. At the trial the defendant 
demurred to the plaintiff’s declaration, which demurrer 
was sustained by the court, and the plaintiff’s action dis- 
missed: whereupon the plaintiff excepted. It was insisted 
on the argument here, that the superior court had no jurisdic- 
tion over the subject matter of the suit, but that the ordinary 
of the county had the exclusive jurisdiction over it, under the 
provisions of the acts before mentioned, as embraced in the 
Code: see Code, sections 1871 to 1884, inclusive. This ae- 
tion is a civil case, and the superior courts, under the consti- 
tution, have jurisdiction in all civil cases except as otherwise 
provided therein. This case is not within any exception made 
by the constitution. There can be no doubt, we think, that 
prior to the acts of 1865-6, the superior courts in this state 
had jurisdiction of the subject matter of this suit. Is that 
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jurisdiction taken away by these acts, or either of them ? 
There are no negative words in either of those acts which 
would deprive the superior courts of jurisdiction. It is true 
the ordinary may, in all controversies between the master and 
his apprentice, during the existence of that relation, exercise 
jurisdiction upon the complaint of either party upon notice, 
and cause justice to be done in a summary manner, but that 
merely affords a cumulative remedy, which did not exist 
under the old law, and the same may be said of other provis- 
ions in the acts of 1865-6. The old law which gave the su- 
perior courts jurisdiction, and the acts of 1865-6, may stand 
together and have concurrent efficacy; the latter does not re- 
peal the former so as to deprive the superior courts of juris- 
diction. There are no words in either of those acts which 
declare that the remedy of the apprentice for a breach of the 
indenture of apprenticeship on the part of the master, shall 
be conferred on the ordinary alone, and not elsewhere : there- 
fore the ordinary may exercise jurisdiction as provided in 
those acts without interfering with the general jurisdiction of 
the superior court on the same subject matter, in a suit brought 
on the indenture of apprenticeship, alleging a breach thereof, 
In our judgment, the court below erred in sustaining the de- 
murrer to the plaintiffs declaration and dismissing the same. 
Let the judgment of the court below be reversed. 





GeoRGE Sis, plaintiff in error, vs. Tae Stare or Geor- 
G1A, defendant in error, 

1. It isnot a good ground to quash an indictment that, in organizing the 
grand jury which found it, the judge discharged from the traverse jury 
a juryman summoned and sworn thereon, and placed him upon the 
grand jury for the term, and that he was chosen foreman thereof. 

2. It is not a good ground to quash an indictment that it was found at an 
adjourned term of the superior court. 
Criminal law. Indictment. Jury. Adjourned term. Be- 

fore Judge Watt. Newton Superior Court. September Ad- 

journed ‘Term, 1873. 
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George Sims was placed on trial for the offense of rape. He 
moved to quash the indictment upon the following grounds : 

Ist. Beeause John T. Henderson, the foreman of the grand 
jury which returned the bill, was an illegal juror, as the venire 
showed that he was regularly drawn as a traverse juror and 
not as a grand juror. 

To this ground the presiding judge attached the following 
note : 

“Tt was stated on the argument of the motion to quash the 
indictment, by the court, and admitted to be true by counsel 
for Sims, that on the second Monday in September the grand 
jury was reduced below eighteen in number, and tales jurors 
were selected to fill up the panel. The grand jury was com- 
posed mainly of inexperienced men, and the sheriff was in- 
structed to get three or four men of experience. He did so, 
and among the jurors summoned as talesmen was John T. 
Henderson. He was reported to the court as being on the 
special or traverse jury. He was discharged as a special or 
traverse juror, and was sworn as a grand juror.” 

2d. Because the indictment was returned at an adjourned 
term of the court. 

The motion was overruled, and the defendant excepted. 

The trial proceeded and resulted in a verdict of guilty, Er- 
ror is assigned upon the above exceptions. 


J. M. Pace; L. B. ANpErson, by brief, for plaintiff in 
error. 

T. B. CaBaniss, solicitor general, by PeeEpLEs & Howe t, 
for the state. 


McCay, Judge. ' 


1. As we understand the facts—they are not very distinct- 
ly stated in the record—the judge, on the first day of the term 
at which the bill against the defendant was found, in organ- 
izing the grand -jury for the general duties of the term, dis- 
charged a juror from the traverse jury and had him sworn in 
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as a grand juryman, This fact was specially pleaded on ar- 
raignment as a reason for quashing the indictment. We think 
the grand jury was not illegal, and the judge was right in sus- 
taining a demurrer to the plea. Under our old law, when a 
class of men were separated from their fellow-citizens and fel- 
low jurors, and set aside as grand jurors in consequence of 
their peculiar fitness for the duty, there might be something 
in such an objection, and there are expressions in some of the 
earlier cases before this court sustaining such a view as that a 
grand juryman is not a legal “bystander” to sit on a petit 
jury in a criminal case ; that he is not a peer of the prisoner. 
But the constitution of 1868, and we think wisely, breaks up 
that distinction. All jurors are now required to be upright 
and intelligent men, and it is distinctly provided that there 
shall be no distinction in the classes of men selected for service 
on the grand and petit juries. They are now all drawn from 
the same box: Act of 1869. If anybody can complain it is 
the juryman himself, as he may prefer to serve as he was drawn 
to serve. The management of the details of the business of 
the court must be in the discretion of the court, and his dis- 
cretion ought not to be interfered with unless abused. In this 
case it seems that the juryman was an experienced man, and 
the judge thought he could do better service on the grand than 
on the petit jury, a matter, too, in which the grand jury agreed 
with the judge, as they made him foreman. We do not think 
the jury was for this reason illegal. 

2. It would be sticking very closely in the bark to give 
this act authorizing adjourned terms (Code, section 3245,) the 
narrow construction contended for. The language of the 
Code is that the judge may, in his discretion, hold adjourned 
terms when the business requires it, to close the dockets. Our 
opinion is, that the words “to close the dockets” does not and 
was not intended to limit the business done, as that no more 
business should go on the dockets, but that the authority was 
given to the judge to hold adjourned terms when it is neces- 
sary to close the dockets. This is the motive that is to ope- 
‘ate in the discretion of the courts in holding the adjourned 
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term. Such has always been the construction of this authori- 


ty, and we think rightly. The adjourned term is merely the 
continuance of the regular term, and the court, when thus in 
session, has the full power and jurisdiction of the superior 
court. 

Judgment affirmed. 





CuHaries H. Jounson, plaintiff in error, vs. CHARLES W. 
Brown et al., defendants in error. 


A letter of credit guaranteeing the payment of what the party in whose 
favor it is drawn may purchase from any dealer in a certain city. can- 
not be altered without the drawer’s consent, so that it will bind them 
for what may be purchased of dealers in another and different city. 


Guaranty. Alteration. Before Judge Haiti. Pike Su- 
perior Court. April Adjourned Term, 1873. 


Charles H. Johnson brought assumpsit against Charles W. 
Brown and James C. Hightower, on the following instru- 
ment : 

“ BARNESVILLE, December 31st, 1860. 

“To whom it may concern: This is to certify that we be- 
lieve J. W. Owen and H. F. Owen, who are desirous of buy- 
ing some stock in the carriage and wagon line, good for what 
they may buy, to the amount of $600 00; and any person 
living in Griffin, Georgia, who may feel disposed to sell them, 
will please do so on as long time and as low price as possible, 
and should they not pay on its becoming due, we do hereby 
promise to see it paid, 

(Signed) “C. W. Brown, 
“James C, HiGHTOWER.’ 


? 


The declaration alleged that on the faith. of said letter of 
eredit, the plaintiff, on January 14th, 1861, at the city of 
Griffin, sold to said J. W. and H. F. Owen, under the firm 
nime of Owen & Brother, goods to the amount of $201 25, 
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taking their promissory note therefor, payable sixty days after 
the date thereof; that said Owen & Brother failed to meet 
said note at maturity, whereupon said defendants became 
liable as guarantors, ete. 

The defendants pleaded the general issue, non est factum, 
and that they did not sign the paper sued on as it now ap- 
pears, but that said paper was originally addressed to any 
person in the city of Macon, and the same was afterwards 
changed to Griffin, by some party, without the knowledge or 
the consent of the defendants, which alteration relieved them 
of all liability thereon. 

The evidence is unnecessary to an understanding of the 
decision, and is therefore omitted. 

The court charged the jury, among other things, “that if 
they believed from the evidence that in the letter of credit 
signed by the defendants, the word ‘Macon’ was originally 
written, and the same was afterwards, without the knowledge 
and consent of the defendants, erased, and the word ‘Griffin’ 
substituted in place of Macon, then this is a material altera- 
tion of the letter, and you should find for the defendants.” 

The jury found for the defendants. The plaintiff moved 
for a new trial because of error in the aforesaid charge. The 
motion was overruled, and plaintiff excepted. 


Speer & Srewart, for plaintiff in errror. 


J. A. Wont; S.C. McDaniet, for defendants. 


Tripper, Judge. 


The reply made by plaintiff in error to the plea and evi- 
dence of defendants is, that the alteration is immaterial, that 
it could not be a matter of interest to them that eredit should 
have been given on the faith of their letter in Griffin instead 
of in Macon. We think that both on principle and author- 
ity the alteration of the letter vitiated it. First, the writers 
of the letter may have had many reasons to prefer the credit 


being given in Macon. It may have been the headquarters 
ss 1 
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of their own moneyed transactions. ‘Their own consignments 
or deposits may have been there. It might have been easier 
for them to have made payments in Macon than elsewhere, 
to have procured accommodations so as to meet whatever lia- 
bilities might fall upon them on account of the letter, and 
generally to have run less risk of affecting their own credit, 
by giving a guaranty which was to be met at Macon. And, 
further, they had a right to limit the market where their own 
character for responsibility, ete., was to be tested—for instance, 
to a place where they might have been known—rather than 
where inquiry would be provoked by comparative non-ac- 
quaintance. Be the cause what it may have been, they had 
a right to indulge their own preference in fixing a very rea- 
sonable condition to their guaranty, whether outsiders could 
appreciate it or not. In Bleeker vs. Hyde, 3 McLean, 279, 
it was held that “a letter of credit to a particular firm, and 
which guarantees them payment, will not bind the guarantor 
if the purchase be made of other persons.” In this case the 
writer of the letter was held to be bound, but it was from the 
fact that after the purchase was made he saw and approved of 
the invoices, and also that he took part of the goods into his 
possession on the ground that he was bound to pay for them. 
The principle was distinctly recognized as given in the quo- 
tation made. So in Grant vs. Naylor, 4 Cranch, 224, it was 
held that a letter of credit addressed to John and Joseph Nay- 
lor, and delivered to John and Jeremiah Naylor, will not sup- 
port an action by the latter for goods furnished by them to 
the bearer upon the faith of the letter of credit, and this, too, 
although the letter was wrongly addressed by mistake. The 
decision goes pretty far in reference to the question of mistake, 
and whether that was right, or wrong, the case is undoubtedly 
authority on the point for which it is referred to. There was 
no evidence in either of these cases showing that the drawer 
of the letter was injured, or would in any wise be injured on 
account of the matter pleaded. They were put on the ground 
that a surety is not bound beyond the scope of his engage- 


ment: 10 John., 179; 4 Ibid, 475; 16 Ibid., 99. The same 
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doctrine is recognized in the elementary authorities as decided 
in the cases from Cranch and McLean. If this be so, as to 
who may be parties plaintiff, or who may become creditors 
on such letters addressed to particular persons, why is it not 
equally applicable to letters drawn on particular places? The 
principle is the same. 

Judgment affirmed. 





Danie F. Guny, plaintiff in error, vs. WILLIAM H. CAL- 
HOUN, defendant in error. 


Where exception was taken to the judgment of the chancellor enforcing 
a decree of the court by attachment for contempt, and neither the re- 
cord nor the bill of exceptions sets forth said decree, the judgment of 
the court below will be aflirmed. 


Practice in the Supreme Court. Equity. Bill of excep- 
tions. Deeree. Attachment. Before Judge Hitt. Houston 
Superior Court. May Adjourned Term, 1873. 


For the facts of this case, see the decision. 
Warren & GRice, for plaintiff in error. 
Duncan & Mitier; S. HA, for defendant. 


Warner, Chief Justice. 


This was a rule issued by the court, calling upon the de- 
fendant to show cause why he should not be attached for 
contempt in refusing to perform a decree rendered against him 
in an equity cause. The defendant filed his answer in wri- 
ting but not under oath. There was nothing in the defend- 
ant’s answer of which the court could take judicial notice. 
The decree sought to be enforced is not in the record before 
us, and we cannot know whether the court below erred. or not 
in ordering an attachment to be issued against the defendant 
for contempt in failing to perform it. The legal presumption 
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is in favor of the action of the court until the contrary is 






made to appear. If the decree in the equity cause did not 






authorize the court to enforce it by attachment, as set forth in 
the record, it was incumbent on the plaintiff in error, who 
complains of the judgment, to show that fact by the produc- 







tion of the deeree, which has not been done in this ease. 






Let the judgment of the court below be affirmed. 










Kit Brown, plaintiff in error, vs. Toe Strate oF Georaia, 
defendant in error. ; 








1. It is not error, on a trial for murder, for the court to allow evidence 
of a difficulty between the parties three weeks before. It bears upon 






the great question in every such case, to-wit: whether the killing was 







done with malice or not. 
2. When a motion was made for a new trial, on the ground that a wit> 
ness (whose allidavit was produced) would testify to certain threats 








made by deceased against the prisoner, and which the witness had com- 
municated to the prisoner before the rencounter in which the killing ’ 
occurred, and the movant stated on oath that said facts and their im- 
portance did not occur to him at the trial, and that he had not in- 
formed his counsel of them, he being an ignorant man and knowing 









nothing of his rights : 
Held, that as it appeared on the trial that the prisoner and deceased had 
each made threats the one to kill the other, and as the evidence now 







relied on was only cumulative, and could at least only strengtuen a 
line of defense, insisted on at the trial, it was not error in the judge to 
refuse the new trial, as the reason for the neglect to introduce it at the 








trial-was unusual and open to suspicion. 
3. The verdict in this case is justified by the evidence. 






Criminal law. Evidence. New trial. Newly discovered 
evidence. Before Judge BucHaNan. Monroe Superior 
Court. August Term, 1873. 







Kit Brown was placed on trial for the offense of murder, 
alleged to have been committed upon the person of one Lind- 
sey Johnson, on June 29th, 1873. The defendant pleaded , 
not guilty. The evidence for the state made, in substance, 








| the following case : 
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On the day specified in the indictment, the defendant was 
at the Sunday-school ground, near the Ocmulgee river, in 
Monroe county. He was heard to say that he did not come 
there to get a lesson, but to kill a negro, or to get killed. 
When the deceased started from the school-ground, some 
twenty persons surrounded him, for the purpose of preventing 
the defendant from killing him. The defendant went to- 
wards the crowd in which deceased was. As he approached 
he drew his knife. He ran into the crowd three times, with 
his knife in his hand, but was pushed off. Deceased asked 
him what he wanted. He replied, “Damn it, did I say I 
wanted anything?” Deceased then ran back and drew his 
pistol. Defendant picked up a rock, and as he did so deceased 
fired at him. The deceased again started home, and defend- 
ant went home. Between a quarter and a half a mile from 
where this difficulty occurred, defendant was seen coming back 
towards deceased. When he approached sufficiently near, he 
raised his gun and pointed it at deceased. Deceased drew his 
pistol and fired. Defendant ran up a little nearer, again 
raised his gun and pointed it at deceased, when the latter 
fired a second time. The defendant then ran still closer ‘to 
deceased and fired, wounding him so severely as to cause his 
death. Defendant immediately decamped. Levi and Parker 
Brown were with the defendant. Levi is his brother. All 
had knives in their hands. 

A witness for the state, by the name of Thomas Dumas, tes- 
tified, substantially, as follows, over the objection of the de- 
fendant : 

One Saturday evening, about three weeks before the homi- 
cide, we were all in the road playing marbles. The defend- 
ant said “you are all hallooing here now, and the first thing 
you know I will throw a marble down some of your damned 
throats.” Deceased said, “you need not talk that way, Kit 
Brown, there are some others here besides you.” The defend- 
ant ran up to deceased with his knife open and two rocks in his 
hand, and dared him to speak, threatening to cut his throat 
from ear to ear. Deceased remained silent. After that deceased 
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walked off and said, “Kit Brown, ’taint worth while for you 
to be rearing and cursing in that way; I am not afraid of 
you.” Whereupon the defendant ran up to him, placed his 
hand on his throat, and said, “did not I tell you to hush? 
No damned negro can talk back to me when I talk.” De- 
ceased stepped back and said, “get away, Kit Brown, I don’t 
want any fuss with you.” Witness told deceased to hush. De- 
fendant said, “I am going home to get my pistol. I will see 
who is against me and who is not.” The defendant said, as 
he walked off, “by G—d, I am not afraid of you damned 
negroes. By G—d, I ruled Jasper county, and damned if I 
don’t rule Monroe.” 

The evidence for the defense tended to show that the de- 
fendant was the aggressor in the school-ground diffieulty. That 
at the time the defendant was approaching deceased, when the 
homicide was perpetrated, a man by the name of Anthony 
Hammond begged him to desist; that he agreed to cease pro- 
vided deceased would also stop, and as a move in that direc- 
tion, lowered his gun, resting the butt on the ground ; that 
Hammond then approached deceased and his party, saying, 
“peace is made here, gentlemen,” several times. That some 
one said, “damn the peace,” and a shot was fired, the bullet 
striking the ground near Hammond’s feet. That a second shot 
was then fired, after which the defendant fired. at deceased. 
That numerous threats had been made by deceased to kill de- 
fendant, all of which had been communicated to him prior to 
the homicide. 

The jury found the defendant guilty. He moved for a new 
trial upon the following grounds, to-wit : 

Ist. Because the court erred in admitting the evidence of 
Thomas Dumas, as to the difficulty some three weeks before 
the homicide. ' 

2d Because the verdict was contrary to the testimony. 

3d. Because the defendant has discovered since the trial of 
said cause, that he can prove by one Bill Watson that on the 
night previous to the day on which deceased was killed, he 
saw him moulding bullets, which he (deceased) said he was 
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moulding for the purpose of killing the defendant ; that de- 
ceased told him that he was going to kill the defendant on the 
next day, and that he (Watson) must tell the defendant to 
come down there, and that he was going to kill him, but not 
to tell him that he (deceased) had a pistol. That said Bill 
Watson, on the morning of the day on which deceased was 
killed, told the defendant of all that the deceased had said. 
That this evidence did not occur to him at the time of the 
trial; that he knew nothing of its effect and consequently did 
not communicate it to his counsel. That he was an ignorant 
colored man. 

This last ground was supported by the affidavits of Bill 
Watson, of defendant and of his counsel. 

A new trial was refused and defendant excepted. 


J. A. Hunt; E. B. Anos, by A. M. Speer, for plaintiff 


in error. 


T. B. CaBAniss, solicitor general, by PEEPLEs & HOWELL, 
for the state. 


McCay, Judge. 


1. The relations between the prisoner and deceased, wheth- 
er they were friends or enemies, would seem in almost every 
homicide to be material.. That they had a difficulty three 
weeks before certainly tends to elucidate the question of 
malice. True, they may have made friends, but, prima facie, 
we think it furnishes evidence going to show the state of mind 
at the killing. The normal condition of men’s relations to 
each other, at least in society, is doubtless that of friendship. 
But if that relation be shown to have been interrupted, we 
think it not unfair to presume, prima facie, that the inter- 
ruption continues. We think, therefore, there was no error 
in allowing this testimony to go before the jury. 

2. The other point in this case, to-wit: the ground of new 
trial, based upon the fact that proof can be made that the de- 
ceased had threatened to kill the prisoner, and that this threat 

VoL. LI. 33. 
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had come to his ears, presents a new question. It is not pre- 
tended that this is newly discovered evidence, as it is plainly, 
in the very nature of it, evidence that the prisoner must have 
known of at the trial. The ground assumed is, that the pris- 
oner is a very ignorant man, and did not know of its impor- 
tance; that he did not inform his counsel of it for this reason. 
We are not prepared to say that a case might not exist where 
such an excuse as this for not using testimony might not be 
sufficient. There are extreme cases of ignorance where the 
principles of justice and equity might make it the duty of the 
court to push its liberality and charity to a great extent. But 
the opportunities for trifling with the courts by such legal 
laches as this isso great, that the case presented should not 
only present a very clear case of want of consideration and 
ignorance, but the evidence should be of paramount impor- 
tance. Neither of those things appear here. The prisoner 
seems to have fully understood that it was important to show 
the relations between him and the deceased, and upon this 
very point, of threats by deceased, they had distinet evidence 
before the jury. We are incredulous, under the circumstances, 
of his want of knowledge of the value of the testimony. Be- 
sides, we think it not of such great importance as is insisted 
on. At best it is only cumulative. As we have said, evi- 
dence upon this very point was produced, and it is doubtless 
true, and was so thought by the jury, that there had been 
mutual threats, of which both parties had heard. 

3. Nor do we think the new evidence would at all justify or 
excuse the prisoner. The evidence presents a bad case of reck- 
lessness, violence and anxiety to take the life of deceased, and 
the facts present no such circumstances as would make the 
new evidence of the deceased’s threats and the knowledge of 
them by the prisoner, of any very striking significance. 

Judgment affirmed. 
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Spencer E. Eason et al., plaintiffs in error, vs. SAULSBURY, 
Respess & Company, defendants in error. 

1. When a factor holds two claims on his debtor, and has received cotton 
consigned to him on account of said claims, which he sold for an 
amount sufficient to discharge what is legally due on both, and no ap- 
plication of the money has been made to either of the claims, the jury 
may, on the trial of a suit on one of the debts, where payment is plead- 
ed, apply enough of the amount so received by the creditor to dis- 
charge the debt on which the suit is founded. 

2. The debtor may prove what is legally due and collectible on both 
debts on account of usury, in order to show that the creditor has re- 
ceived a sufficient amount to discharge both. 

3. If it appear in evidence that separate actions are pending on both 
claims, and an issue be made by plea and proof as to the amount due 
on the debt involved in the case on trial, the jury should, even if the 
verdict be for the defendant, state the amount they find due on the 
debt, so that on the trial of the other the record may show how much 
of what was received by the creditor has been applied to its payment. 


Appropriation of payments. Usury. Verdict. Before Judge 
Kippoo. Sehley Superior Court. April Term, i873. 


Saulsbury, Respess & Company brought complaint against 
Spencer E. Eason, as drawer, and E. D, Eason and J.S. Eason, 
as indorsers, on a draft, embracing within it a crop lien, dated 
March 81st, 1871, payable seven months after date, fur $233 60, 
besides counsel fees, and addressed to plaintiffs. The defend- 
ants pleaded the general issue, usury and payment. The evi- 
dence presented the following case : 

The instrument sued on was given for $200 00, borrowed 
by the drawer from the plaintiffs; the legal interest for the 
time the said sum was loaned would have been $8 12, making 
the whole amount $208 12; the $25 00 in excess of that sum 
is usury. The drawer had shipped to the plaintiffs ten bales 
of cotton which they had sold for him, retaining the proceeds, 
He produced a statement from the plaintiffs showing that 
eight bales brought $589 00 net, and the other two bales 
$170 90 net. On the 23d of February, 1871, he borrowed 
from the plaintiffs $500 00 on a similar instrument, payable 
eight months after date. The draft covering this last advance 
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was made for the sum of $675 00. He had not appropriated 
the money realized from the sale of said cotton to the pay- 
ment of any particular debt, nor had he received any notice 
of any appropriation by the plaintiffs. Suit had been com- 
menced on the draft for $675 00, to which the pleas of the 
general issue, usury and payment had also been filed. The 
counsel fees were shown to be worth ten per cent. 

The jury found for the plaintiffs $132 00 principal, $13 20 
interest, as counsel fees and costs of suit. The defendants 
moved for a new trial upon the following grounds: 

Ist. Because the court erred in charging the jury as fol- 
lows: “ A defendant may also set off to a debt, usury that he 
has paid on another contract between the same parties, but 
before he can do this he must plead it as an off-set, that he 
has paid it, the amount of usury, etc., and must prove that he 
has actually paid it on that other contract. He would not be 
entitled to reduce the contract sued on by showing that he 
had agreed to pay usury on another which is not paid, but 
would have to plead it to that other when sued.” 

2d. Because the court erred in charging as follows: “ If 
neither debtor nor creditor has applied the payment in this 
case, if any, you can do so to whichever seems to you most 
reasonable and just, under the instructions the court has given 
you,” 

3d. Because the jury found contrary to the charge of the 
court in this, that the court charged the jury that “if you ap- 
ply the payment yourselves it would be well to say so in your 
verdict,” which instructions the jury failed to follow, as will 
be seen by reference to the verdict. 

The motion was overruled, and defendants excepted. 


C. F. Crisp, for plaintiffs in error. 
No appearance for defendant. 


TrIPPE, Judge. 


1. The facts of this case are about these: Plaintiff in error 
sent to defendants in error enough cotton, which they sold, 
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and for an amount sufficient to pay the principal and legal 
interest on both the debts he owed them. We say nothing as to 
the counsel fees which were agreed to be paid in the contracts. 
If these were due and collectible, there would be a small 
deficit. The money in the creditors’ hands had not been ap- 
propriated to either debt, and suits had been brought on both. 
The defense was usury and payment. On the trial of the 
suit for one of the debts, it was competent for the jury to 
apply enough of the amount so received by the creditors to its 
payment, 

2. And if there be enough in the hands of the creditors to 
discharge what is legally due and collectible on both debts, 
the defendant may show that fact, and if it so appear, he is 
entitled to a verdict. ‘There can be no difficulty in this. If 
the creditors have the money sufficient to pay both debts, 
have not appropriated it to the payment of either, the law, 
through the court and jury, will so appropriate it that the 
legal rights of both parties will be protected. Had the money 
been applied to the payment of one of the debts, say the 
larger, and that left but a small amount for the one on trial, 
the question might have been different as to how the pleas 
should have been framed as to the usury that had been paid, 
and the charge of the court would have been more appropri- 
ate. But both debts were sued on, no credit was on either ; 
the plaintiffs were, so far as it appeared, claiming all, and the 
defendant set up that he had put cotton in their hands for 
which they received money enough to pay what was legally 
due on both; that no application of the money had been 
made, and as the whole question was before the court, he 
asked what he had a right to ask, that it should be ascer- 
tained what he did owe, and that the application of the money 
be made accordingly. The law will do this “in such manner 
as is reasonable and equitable: ” Code, section 2869. 

3. Under this state of facts, where there are two separate 
suits pending, the verdict should show how the money is ap- 
propriated by the jury on the trial of one, so that it would be 
a guide in determining how much remained to be applied to 
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the other. Ifthe jury find there is usury in the case tried, 
they should state how much they do find to be due on that 
debt, and how much of the fund in the hands of the creditors 
is applied to its payment. This could be done, and it might 


be necessary that it be done, although there be a verdict for 
the defendant. Sections 3559, 3560, 3562, of the Code, make 
provisions for just such verdicts. As the aneae of the court 


was in conflict with what we think is the proper rule that 
should have been given to the jury, and as they evidently 
were controlled by it, the defendant below is entitled to a new 
trial. 

Judgment reversed. 


Park & Iverson, plaintiffs in error, vs. THE PreEpMONT AND 
ARLINGTON LIFE INSURANCE ComMPANY, defendant in er- 
ror. 


1. The office of an innuendo is to explain that which is of doubtful or 
ambiguous meaning in the language of the publication, but cannot en- 
large the meaning of words plainly expressed therein. 

. Where justification was pleaded to an action for a libel which is neither 
ambiguous nor uncertain, it was not error in the court to charge the 
jury that they would not determine whether the innuendoes were true 
or false, but would consider whether the defendant had proved that 
the published language was true. 

. Whether the language of the publication did or did not charge the 
plaintiffs with having embezzled the defendant’s money, or whether it 
charged them with having fraudulently appropriated the same, were 
questions of fact for the jury to determine from the plain, unambigu- 
ous language of the alleged libel itself, without any intimation or ex- 
pression of opinion by the court, as to what offense the publication 
charged, or whether any was charged. 

. Where the publication charges the plaintiffs, who were insurance 
agents, with failure to remit premiums collected, it was error in the 
court to refuse to charge the jury that if the plaintiffs, in good faith» 
claimed an amount due them as commutation, which defendant refused 
to allow, and therefore plaintiffs did not settle, then they cannot be 
truly charged with embezzlement, or fraudulently appropriating the 
money of defendant to their use, although, on a trial afterwards, it 
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may have been determined that they were not entitled to such demand. 
(Warner, C. J., dissented from this head note.) 

5. Where a charge, if given as requested, would not have changed the 
verdict, its refusal, though error, is no ground of new trial. 


Libel. Innuendo. Justification. Charge of Court. New 
trial. Immaterial error. Before Judge JAMEs JOHNSON. 
Muscogee Superior Court. November Term, 1873. 


Park & Iverson brought case against the Piedmont and 
Arlington Life Insurance Company for libel, estimating their 
damages at $20,000 00. The declaration contained two counts. 
the first being substantially as follows: Plaintiffs being in- 
surance agents, the defendant published in two newspapers, 
the Columbus Sun and Columbus Enquirer, the following 
card : 

“Messrs. Park & Iverson, as agents of the Piedmont and 
Arlington Life Insurance Company, having failed to report 
and remit the premiums collected, in accordance with the 
rules of the company, their agency is from this time canceled, 
and policy holders are warned against making payments to 
them.” 

Meaning and intending,-in the said libelous matter, to 
charge and accuse plaintiffs with having received premiums 
for policies of insurance, and corruptly and dishonestly fail- 
ing to report the same to defendant, and meaning and intend- 
ing in said libelous matter to accuse them of having collected 
money from policy holders as agents, and of having embez- 
zled the same. 

The second count was in substance as follows: On Febru- 
ary Ist, 1871, the defendant published the following circular: 

“ Messrs. Park & Iverson, of Columbus, Georgia, no longer 
represent the company.’ Their agency was revoked because 
of their failure to report and remit to us the premiums they 
had collected. They not only refused to settle with us, but 
refused even to turn over the books and papers of the agency. 
We regret exceedingly the course Messrs. Park & Iverson 
have chosen to pursue, but as guardians of a fund, sacred to 
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the use of widows and orphans, we can never admit, and shall 
use every available means to prevent any misappropriation of 
it.” 

Meaning that plaintiffs had wrongfully and improperly re- 
fused not only to account with defendant for moneys received 
by plaintiffs, but had also wrongfully refused to turn over the 
books and papers of the agency. Also meaning to charge 
and accuse plaintiffs with misappropriating a fund sacred to 
widows and orphans, and with embezzling the same. 

The defendant pleaded justification. 

The evidence is unnecessary to an understanding of the 
ease. For the remaining facts, see the decision. 


R. J. Moses; M. H. Buanprorp, for plaintiffs in error. 


IncGramM & CRAWFORD, for defendant. 


WaRNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant, to recover damages for publishing a libel of and con- 
cerning them as insurance agents for defendant. The defend- 
ant admitted its publication, and alleged in its plea that the 
facts stated therein were true. On the trial of the case the 
court charged the jury that the language of the alleged libel 
was not ambiguous or uncertain, and that the innuendoes 
in the plaintiffs’ declaration did extend the meaning of the 
language set out in the publication, that such being the case 
the jury would not determine whether the innuendoes were 
true or false, but would, from the evidence, determine wheth- 
er the defendant had proved that the published language was 
true; if so, they should find for the defendant, if not, then for 
the plaintiff. The plaintiffs requested the court.to charge the 
jury that the language, charged as published in the first count 
of the declaration, may be construed to mean that plaintiffs 
embezzled the money of defendant, and it is for you to deter- 
mine from the evidence whether, by this publication, the de- 
fendant intended to ascribe embezzlement to plaintiffs. The 
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language charged as published in the second count of the dec- 
laration may be construed to mean that plaintiffs fraudulent- 
ly appropriated the money of defendant, and it is for you to 
determine from the evidence whether the defendant intended 
to ascribe to the plaintiff a fraudulent appropriation of money. 
If you believe from the evidence that plaintiffs, in good faith, 
claimed the amount due them for commutation which defend- 
ant refused to allow, and therefore plaintiffs did not settle with 
defendant, then plaintiffs cannot be truly charged with embez- 
zlement, or fraudulently appropriating the money of defendant 
to their use, although on a trial afterwards it may have been 
determined that such commutation was not a proper charge 
against the defendant. The foregoing three requests to charge 
the jury were refused by the court, and the plaintiffs excepted. 
The plaintiffs also excepted to the charge of the court as given 
to the jury. 

1. In our judgment there was no error in the charge of the 
court to the jury, on the statement of facts contained in the 
record. The language of the publication was neither doubt- 
ful or ambiguous. The office of an innuendo is to explain that 
which is of doubtful or ambiguous meaning in the language 
of the publication, but cannot enlarge the meaning of words 
plainly expressed therein. If the plain, unambiguous words 
contained in the publication do not impute a criminal offense, 
the meaning thereof cannot be enlarged or extended by an in- 
nuendo for that purpose; but when the language used is ca- 
pable of being understood in a double sense, the one criminal 
and the other innocent, the plaintiff, by making the proper 
allegations in his declaration, may, by an innuendo, aver the 
meaning with which he thinks it was published, and the jury 
may find whether the publication was made with that mean- 
ing or not. The truth of an innuendo cannot be proved at the 
trial; its truth must always depend on the proof of precedent 
facts which would authorize the innuendo to be made. If the 
precedent facts alleged in the plaintiffs’ declaration do not 
make out a cause of action against the defendant, an innuendo 
cannot doit. The plain, unambiguous language of the publi- 
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cation either imputed a criminal offense to the plaintiffs or it 
did not, and whether it did or not, the defendant alleged that 
it was true, and that was the issue to be tried. The issue to 
be tried was whether the language contained in the publica- 
tion made by the defendant of and concerning the plaintiffs, 
according to the plain import and meaning thereof, was true 
or not; and that was the question which the court submitted 
under the evidence in its charge to the jury. 

2,3. The two first requests made of the court to charge the 
jury will be considered together, as both involve the same 
principle. By the 3248th section of the Code it is declared 
to be error for the superior courts to express or intimate an 
opinion as to what has or has not been proved, in its charge 
to the jury. The first request asked the court to say to the 
jury that the language contained in the publication offered in 
evidence did mean to charge the plaintiffs with having embez- 
zled the money of defendant. The second request asked the 
court to say to the jury that the publication offered in evi- 
dence did mean to charge the plaintiffs with having fraudu- 
lently appropriated the money of defendant. If the language 
contained in the unambiguous publication may be construed 
to mean certain things, then it does mean them, and that is 
what the court was requested to charge the jury. Whether 
the language of the publication did or did not charge the 
plaintiffs with having embezzled the defendant’s money, or 
whether it charged them with having fraudulently appropri- 
ated the defendant’s money, were questions of fact for the jury 
to determine from the plain, unambiguous language of the 
publication itself, without any intimation or expression of 
opinion by the court as to what offense that publication 
charged against the plaintiffs, or whether it charged any of- 
fense against them. Whatever charge the ‘publication did 
contain, the defendant alleged to be true, and was bound to 
prove the truth thereof at the trial, and that was the issue be- 
tween the parties. The practical effect of these two requests 
to charge, was to require the court to say to the jury what was 
the meaning and import of the language contained in the pub- 
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lication, instead of leaving that question to the jury, whose 
province it was to determine it, without any intimation or ex- 
pression of opinion by the court in relation thereto. We find 
no error in the refusal of the court to give in charge the two 
first requests of the plaintiffs set forth in the record. 

4, It is my individual opinion that the third request to 
charge was properly refused by the court, in view of the facts 
contained in the record, because it assumes that the language 
of the publication did charge the plaintiffs with embezzle- 
ment, or a fraudulent appropriation of the defendant’s money, 
but the majority of the court are of the opinion that the third 
request should have been given. 

5. Inasmuch, however, as the refusal of that request did 
not hurt the plaintiffs, as the verdict under the evidence ought 
to have been as it is, even if that request had been given in 
charge, we all concur in affirming the judgment. 

Let the judgment of the court below be affirmed. 


THE CENTRAL RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. JAMES Woop, defendant in error. 


1. Inan action upon the case against a railroad company, it was charged 
in the declaration that the defendant had stopped and dammed up a 
stream of water with an embankment, and caused a pond of water to 
accumulate and remain, and that thereby the plaintiff’s family had 
been made sick, and he had been put to great expense and loss of 
time, ete. On the trial it was proposed to amend the declaration, and 
charge that defendant had thrown up an embankment in altering the 
locality of its road-bed, and had in so doing turned up and exposed to 
the sun and air, earth that had before been unexposed, and had thus 
produced malaria and caused sickness in the plaintiff’s family, ete. 
The judge refused to allow the amendment, and there was a verdict for 
the defendant, and a motion for a new trial on various grounds. The 
judge granted the new trial on the ground that he erred in refusing the 
amendment, but overruled the motion on the other grounds: 

Held, that the amendment was properly refused. It was a new cause of 
action, and under section 3480 of the Code an amendment introducing 
a new cause of action is uot allowable. 
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2. When on a trial before a jury the court commits error of law, but the 
verdict is such as is required by the evidence, and must have been the 
same had there been no error, a new trial ought not to be granted for 
such error. 


Amendment. New trial. Before Judge Hiti. Bibb Su- 
perior Court. October Term, 1873. 


James Wood brought case against the Central Railroad and 
Banking Company for $20,000 00 damages, alleging that the 
defendant had dammed up a stream of water causing a pond, 
whereby malaria arose, producing sickness in the family of 


the plaintiff and putting him to great expense, trouble, loss of 
time, ete. In the course of the trial, the plaintiff proposed to 
amend his declaration and charge that the defendant had 
thrown up an embankment in altering the locality of its road- 
bed, and in so doing had turned up and exposed to the sun 
and air, earth that had been before unexposed, and had thus 
produced malaria, causing sickness, ete. The court refused to 
allow the amendment, and the plaintiff excepted. 

The evidence is unnecessary to an understanding of the de- 
cision. It failed to sustain the case sought to be set up by 
the plaintiff. 

The jury found for the defendant. The plaintiff moved for 
a new trial on the following grounds, among others : 

Ist. Because the verdict was contrary to law. 

2d. Because the court erred in refusing to charge the request 
of the plaintiff, as follows: “ That if the jury believed from 
the evidence that the defendant, by reason of its construction 
of the embankment and the backing of the water consequent 
thereon, produced sickness in plaintiff’s family, the plaintiff is 
entitled to recover.” 

3d. Because the court erred in refusing to charge the fol- 
lowing request: “That in considering the question of whether 
the defendant’s conduct in regard to said embankment and 
pond caused the sickness in plaintiff’s family, the jury may 
take into consideration the excavations of earth, and the ex- 
posure of the same to the sun, and the malaria arising there- 
from, if they believe such resulted in injury to plaintiff’s 
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health and that of his family, and that such excavations and 
exposure, ete., were made by defendant or his servants and 
agents.” 

4th. Because the court erred in charging the jury as fol- 
lows: “It is not denied that plaintiff’s family was sick the 
year this was done, 1870, and since, in 1871 and 1872, toa 
less extent. The question for you to ascertain is how much 
of this sickness (if any) was caused by this pond over and 
above what the stream and ground covered by the pond would 
have done without the dam and pond—that is, how much 
more marsh and bog would be exposed to overflow and sun. 
In order to determine this, you will carefully scan the testi- 
mony as to the effect of this ground being covered with water 
instead of being left exposed to the sun. Also, look to other 
exposures of Wood’s residence to other sources of malaria, 
other ponds, if any, the river and river swamp, if near and 
accessible, their malaria and the large excavations of fresh cuts 
lawfully used in making the embankment in 1870; also, look 
to the precautions taken by the defendant to prevent damage 
from the pond—two culverts put in of a size, that one had 
proved sufficient to carry off surplus water in the old embank- 
ment across the stream—the clearing up of the ground coy- 
ered by the pond, ete., and after examining all this, you will 
find your verdict for the plaintiff or defendant as the case may 
be.” 

5th. Because the court erred in refusing to allow the amend- 
ment aforesaid. 

The court ordered a new trial upon each of the aforesaid 
grounds, overruling the others, and defendant excepted. 


R. F. Lyon; S. D. Irvin; Jackson, LAwron & Bas- 
INGER, for plaintiff in error. 


JACKSON, Nisset & Bacon, for defendant. 


McCay, Judge. 


1. The action in this case was for erecting a pond, and 
thereby, as a consequence of such erection, causing sickness in 
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the plaintiff’s family. Were the pond a mere incident to the 
embankment there might be some ground for the claim that 
the amendment is only another mode of stating the same 
‘ause of action, But the evidence is clear, and the proposed 
amendment conforms to the same idea that the embankment 
and the pond are different enterprises. Ordinarily, water is 
allowed to pass through a railroad embankment by a culvert. 
But the railroad company here undertook to make a pond. 
The water was gathered, dammed up around a tube or well 
until it rose to a certain height, when it ran over into the 
well, and thence down the well into the culvert and under the 
embankment. It was the purpose of the company to make a 
pond, and it was for making this pond that the action was 
brought. The damages were laid as flowing by consequence 
therefrom. The amendment introduces the embankment as 
the cause of the damage, and claims that defendant has be- 
come liable, not for erecting a pond, but for throwing up the 
hitherto covered up earth, and exposing it to the sun and air, 
and forming the malaria in it, so as to cause sickness, ete. 
These are essentially different causes of action. The verdict, 
as it stands, is clearly no bar to a new suit for erecting the 
embankment. Our law permits any number of torts or con- 
tracts to be joined in one suit. But section 3453 of the Code 
expressly enacts that no new and distinct cause of action shall 
be introduced by way of amendment. We think this is a new 
and distinct cause of action, and that it was proper, under the 
express words of the Code, to refuse it. It follows that the 
new trial should not have been granted on this ground. 

2. But it is contended that admitting this, the judgment 
granting the new trial is right, because the other grounds are 
sufficient. True, the judge overruled these grounds, but if 
the judgment was right it is immaterial what reason the court 
gave for it. We recognize this as a sound position, except so 
far as that in considering these grounds this court is to treat 
them as not sufficient, in the discretion of the judge, to au- 
thorize a new trial. We think there were errors committed 
by the court in his rulings on the trial. He should have given 
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the charge asked for as to the right of the plaintiff to recover 
the value of the drugs, ete., if it were proven that the pond 
caused the sickness, and we think there was rather too much 
particularity in pointing out to the jury the considerations 
unfavorable to the plaintiff’s case. We are not satisfied 
either, with the charge as to the medical books. It gave a 
sanction to the argument of the defendant based on those 
books that belongs only to sworn testimony. But we do not 
think these errors vitiate the verdict. Under the evidence it 
is a proper verdict. The plaintiff’s case before the jury was 
quite a weak one. The pond very evidently was innocent of 
the damage claimed to be caused by it, and the jury must 
have found the same way had there been nothing in the rulings 
of the judge to complain of. The object of this court is not 
to correct abstract errors of law, but to interfere when parties 
suffer wrong from such errors. The question is not simply 
did the court err? But did he err to the hurt of the cause of 
the plaintiff in error. We do not think these errors hurt the 


plaintiff’s cause before the jury. The verdict is a proper and 
just one under the evidence, and one that the jury must, with 
proper consideration of the facts, have rendered had none of 
the matters complained of occurred. As the amendment was 
properly rejected, we therefore think there ought to be no new 
trial. 

Judgment reversed. 


Matt.pA C. Morrison, plaintiff in error, vs. CHARLES 
LatTIMER, defendant in error. 


To entitle the owner of land to an injunction restraining an adjacent pro- 
prietor from continuing the improvement of his lot by grading and ex- 
cavating up to the line of division between the two lots, on the ground 
that it is a trespass in removing the natural support of complainant’s 
land, it should be made to appear that complainant’s soil has been 
displaced by such excavation, or that it is of such character that it 
cannot stand by its own coherence, and that complainant’s land will be 
materially damaged thereby. Under the facts in this case, we do not 
think the chancellor abused his discretion in refusing the injunction. 
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Injunction. Land. Before Judge Hopkins. Fulton 
county. At Chambers. December 11th, 1873. 


Matilda C. Morrison filed her bill against Charles Latimer, 
making, in substance, the following case : 

Complainant owns and lives on a lot in the city of Atlanta, 
on the west side of Washington street, fronting on same fifty- 
two and a half feet, and running back westward two hundred 
and fifty-five feet. The defendant owns a lot which bounds 
complainant’s lot all along its north side. The surface of 
complainant’s lot is more elevated than that of defendant’s, 
except on the line where the two meet. In the natural con- 
dition of said two lots, the soil of defendant’s furnished a suf- 
ficient and permanent lateral support to the adjacent and 
higher soil of complainant’s lot, to which support complain- 
ant claims a right, and insists that defendant has no authority 
to deprive her of such support by excavating, digging down 
and removing the soil of his lot; yet, in disregard of her 
said right, said defendant has commenced digging down, ex- 
cavating and removing the soil off his said lot in immediate 
connection and contact with the soil of complainant, and has 
made extensive progress in doing so. He has dug down and 
removed the soil along said dividing line some seventy-five 
to one hundred feet, and to the depth of from six to ten feet, 
said depth being variable, thus forming on the north line a 
perpendicular bank or dirt wall of the depth aforesaid, and he 
declares his intention to continue so digging down and re- 
moving the soil along the whole of said dividing line, without 
leaving any lateral support to the soil of complainant, and 
that he claims a right to do so. Should said defendant carry 
out his threats, the wall which will be thereby made along the 
whole of said dividing line will vary in depth from two to 
ten feet. The natural result of this excavation and removal 
will be the constantly recurring damage and injury to your 
complainant by the falling into the excavation so made of the 
soil of her said lot, all along said bank, thereby diminishing 
the extent of the width of the surface thereof from two to ten 
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feet, according to the height of said bank, and to prevent 
which permanently, would require the erection of a rock wall 
ranging from one and a half to two feet in thickness, which 
would cost not less than $600 00. Already defendant has by 
his said acts damaged complainant $275 00, and will damage 
her still more unless restrained. Complainant has often noti- 
fied defendant of her rights and urged him to desist, but he 
still perseveres. There are no houses or other improvements 
on her said lot anywhere near the said dividing line, and only 
the lateral support of the soil in its natural condition is in- 
sisted on. 

Prayer that the defendant be enjoined from further pro- 
ceeding with his excavation, and decreed to provide permanent 
support to that part which has already been dug down, and 
to pay the expense thereof. 

The defendant filed an affidavit containing the following 
facts: Does not think he has damaged complainant’s lot by 
his said grading, and does not think it will injure her for him 
to grade his in the manner complained of, which he does in- 
tend to do, ete. Defendant is able to respond for all damages, 
if any be sustained ; thinks he has the right so to grade his 
lot; thinks it will greatly improve its value; has long intend- 
ed to do so; no wish to injure complainant. Before com- 
plainant bought her lot defendant notified her husband that 
he intended so to grade his own. 

The chancellor refused the injunction, and complainant ex- 
cepted. 


E. N. Broy es, for plaintiff in error. 


J. M. Catuoun & Son, for defendant. 


TripPE, Judge. 


We do not deny the principle that the owner of land has 
not the right to excavate his soil to the line of an adjacent 
proprietor, so as to cause his neighbor’s land to fall away, and 
thereby deprive him of the use of his land. It has been ree- 
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ognized by a Jong line of authorities and by distinguished 
judges ever since it was first announced by Rolle, in his state- 
ment of the case of Wilde vs. Minsterly, in the time of Charles 
I: 2 Rolle Abr., 564, Title, Trespass; See Humphries vs. 
Brogden, 1 Law and Equity Reports, 241; 3 B. & A., 871; 
4 Paige, 169; 2 Coms., 159; 21 Barb., 409; 2 Washburn on 
Real Prop., 75; Kerr on Injunction, 366. Nor does the de- 
cision in the case of Mitchell et al., vs. Mayor and Couneil of 
Rome, 49 Georgia, 19, conflict with or deny this principle. 
The question decided in that case was that the owner of a 
building erected on the line of his lot cannot, in Georgia, by 
lapse of time, acquire a prescriptive right to the lateral sup- 
port of the adjacent soil, especially against a public or a muni- 
cipal corporation. 

3ut the case under consideration was an application for an 
injunction to restrain the owner of adjaceut land from im- 
proving his lot by excavating his soil to the line of complain- 
ant’s lot. The bill does not charge that any damage has re- 
sulted to the land of complainant, or that the character of his 
soil is such that it cannot stand by its own coherence. There 
is a statement that the defendant has removed the soil for a 
space of seventy-five or one hundred feet, and that complain- 
ant has been injured $275 00. But the connection in which 
that statement is made shows that it was intended to mean that 
it would cost that amount for complainant to put up an arti- 
ficial wall along the line of excavation. It does not appear 
that any of complainant’s soil has been displaced, or that it 
necessarily must be, to an extent that will materially affect the 
value of her land. To arrest by injunction the improvements 
that are necessary in cities and towns on the ground that the 
digging and grading which are required for the use and en- 
joyment of a lot, is an injury to an adjoining proprietor, a 
clear case of damage, actual or inevitable, should be made out. 
In Smith vs. Thackerah, 1 Common Bench, 524, as stated in 
2 Washburn on Real Property, the doctrine seems to be sus- 
tained that if the digging would not have caused any appre- 
ciable damage to the adjacent land in its natural state, it would 
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not be the ground of an action. And in the same connection, 
9 H. L. cases, 503; E. B. & E., 622; 6 H. and Norm., 
454; 4 Ibid., 186, are referred to. Where the nuisance or 
the damage apprehended is doubtful or contingent, equity will 
not interfere by injunction, but will leave the party to his 





remedy at law: Ellison rs. Commissioners, ete., 5 Jones’ Eq., 
57; 6 Tbid., 83; 2 Black, 552; 36 Alabama, 546. 

As already stated, complainant does not show that her soil 
has been displaced, or that her land must necessarily be dam- 
aged so as to require the strong arm of equity to restrain the 
defendant from further improving his lot. The defendant de- 
nies, by affidavit, that there has been any damage, or that, in 
his judgment, there will be any to complainant’s land. If 
any does result the defendant is fully able to respond. The 
complainant in fact shows by her bill the amount of damage 
she may suffer on account of the alleged trespass, and alleges 
that it would require $600 00 to sustain the dirt wall which 
would be left by the excavation. This fact, in view of the 
section of the Code hereafter cited, is entitled to consideration 
in determining whether the chancellor abused his discretion 
in refusing the injunction to arrest the defendant in the im- 


provement of his property after one-half of it has been ac- 
complished. In Farrand vs, Marshall, 21 Barbour, 409, such 
an injunction was granted. But the complainant’s land had 
already, when the injunction was applied for, been caused to 


erack and subside, on account of the excavation, for a great 
portion of two sides of the lot, and which also seriously en- 
dangered the dwelling house. The fear of the complainant 
in this case is that some of her soil may fall away, and her 
lot thereby become damaged. Equity will not interfere to re- 
strain a trespass unless the injury is irreparable in damages, 
or the trespasser is insolvent, or there exists other circum- 
stances which, in the discretion of the court, render the ipter- 
position of this writ (injunction) necessary and proper, among 
which shall be the avoidance of cireuity and multiplicity of 
actions: Code, section 3219. 

We think that under the facts of this case the complainant 
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should be remitted to her action at law, if she does in faet 
suffer damage, rather than to establish a rule which would, on 
the ground of apprehended damages, so seriously interfere 


with the improvements that city and town lots necessarily re- 






quire. 
Judgment affirmed. 









Wituiam Wricnt, plaintiff in error, vs. THE STATE OF > 
GeEorGIA, defendant in error. 









When a recognizance has been forfeited, the law requires that the clerk 
shall issue a scire facias thereon, returnable to the next term of the 
court; and if such officer allow the next term to pass, and then is- 
sued a scire facias, it was error in the court to render judgment there- 








on against the security at the succeeding term. 












Criminal law. Recognizance. Bond. Seire facias. Be- 
fore Judge Hopkins. Clayton Superior Court. September F 
Term, 1873. 













For the facts of this case, see the decision. 







CoLuier, Mynatt & Couuier, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 






Warner, Chief Justice. 









At the March term of Clayton superior court, 1872, a true 
bill was found by the grand jury against: Peacock for the 
offense of fornication, who entered into a recognizance for his 
appearance at the September term, 1872, of said court, to an- 
swer said charge, with one Wright as his security. -At the 
September term of the court, 1872, the said Peacock failed to 
appear, and his recognizance was adjudged by the court to be 
forfeited, unless at the next term of the court thereafter, to- 
wit: at the March term, 1873, the defendants should show 
cause why the judgment of forfeiture should not be made 
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final, and a scire facias was ordered to be issued. This judg- 
ment nisi is dated 3d September, 1872. No seire facias was 
issued in accordance with that judgment of the court return- 
able to the next March term, 1873, but a scire facias was 
issued by the clerk on the 23d of June, 1875, requiring the 
defendants to show cause at the September term of the court, 
1873, why the said judgment nisi should not be made abso- 
lute and judgment entered for the full amount of said recog- 
nizance. At the September term, 1873, the court entered a 
final judgment on the recognizance against Wright, the secu- 
rity, the principal, Peacock, not to be found. Whereupon 
Wright, the security, excepted. The security has the right to 
insist that his liability to pay the recognizance should be fixed 
on him according to law. The law requires that when a re- 
cognizance has been forfeited, the clerk shall issue a scire 
facias thereon, returnable to the next term of the court, which 
shall be served at least twenty days before the return thereof, 
and if at such return term no sufficient cause be shown to the 
contrary, judgment, on motion, shall be entered against such 
principal and sureties, or such of them as have been served : 
Code, section 4703. In this case, the judgment nisi forfeiting 
the recognizance was rendered in accordance with the law, but 
the seire facias, as issued by the clerk, was not issued in pur- 
suance of that judgment, or in accordance with the law, and it 
was error in awarding a judgment against the security on that 
scire fucias. In rendering this judgment, we do not intend 
to express any opinion as to the right of the state again to 
forfeit the recognizance, or to have the judgment forfeiting it 
modified or amended, so as to have a scire fucias issue in ac- 
cordance with the provisions of the law and a judgment ren- 
dered thereon. We leave the parties to act in relation to 
that matter as they may deem proper. All that we now de- 
cide is, that the judgment rendered on the seire facias should 
be set aside as error. 
Let the judgment of the court below be reversed. 
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WituraAm SoLiomon, plaintiff in error, vs. OSBORNE A. Locu- 
RANE, defendant in error. 


The charge of the court on the trial of this case was not so unfair to the 


plaintiff in error as to require this court to reverse the judgment re- 


fusing a new trial. ® 


Charge of Court. New trial. Before Judge Hitt. Bibb 
Superior Court. April Term, 1873. 


This is the second time this case has been before this court : 
Vide 38 Georgia, 286. 

Solomon brought complaint against Lochrane on a noie for 
$1,000 00, dated October 6th, 1858, and due at sixty days. 
The defendant pleaded that at the time of the making and 
delivery of said note he also executed to the plaintiff, as col- 
lateral security for the payment thereof, a mortgage on a 
certain printing office, press and fixtures, of the value of 
$5,000 00, located at Griffin. That upon the maturity of 
said note, the defendant, in order to raise money to meet the 
same, sold said mortgaged property to one Robert A. Craw- 
ford, upon the express agreement that he would at onee pay 
off said note and mortgage ; that this was the only portion of 
the purchase money which was to be paid in eash; that de- 
fendant and Crawford went to the plaintiff, notified him of 
the trade, and Crawford not being able to make immediate 
payment, all parties agreed to wait for a few days on him; 
that notwithstanding this, the plaintiff, without the knowl- 
edge or consent of defendant, extended the time of the pay- 
ment to be made by said Crawford for the period of four 
months, for and in consideration of two and one-half per 
cent. per month being paid to him for such extension ; that 
defendant had notified plaintiff to proceed immediately to 
foreclose said mortgage in case Crawford did not pay at the 
time originally agreed on; that the mortgaged property was 
subsequently destroyed by fire, by which it became lost to the 
plaintiff as a security to said note, and to this defendant. 
Wherefore, defendant says that the plaintiff is not entitled te 
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recover from him. Also, that the plaintiff accepted Crawford 
as his debtor to the discharge of the defendant. 

The evidence is omitted as unnecessary to an understanding 
of the decision. 

The jury found for the defendant. 

The plaintiff moved for a new trial because the court erred 
in repeating to the jury the grounds taken by the defendant’s 
counsel in his argument, (those embraced in the foregoing 
pleas) and then simply stating, “this is denied by the plain- 
tiff,” and in adding: “If you find that the facts, as claimed by 
the defendant, are established by the testimony, then you will 
find this issue for the defendant, and you need not, in that 
event, go into an examination of his other defenses.” 

The motion was overruled, and plaintiff excepted. 





Por & HAtt, for plaintiff in error. 


R. F. Lyon; Jackson, Nisper & Bacon, for defendant. 


McCay, Judge. 


Under the decision of this court, when this case was before 
us at a previous term, the verdict of the jury on the second 
trial turned entirely upon the evidence. No complaint is 
made that the judge erred in any principle of law in his 
charge, or that there were any rulings upon the evidence 
which the plaintiff in error has a right to complain of. 

The point mainly insisted on is that the judge did not put 
the plaintiff’s case fairly to the jury. That in his charge he 
brought out prominently the defendant’s side of the case, 
while that of the defendant was left to make its own way to 
the minds of the jury. We recognize the principle insisted 
on, that a judge, in his charge, if he sum up the evidence at 
all should be very careful to do full justice to both sides, A 
judge occupies, to the jury, a position of confidence and re- 
spect. Even in matters of evidence they defer to him, though 
they may be fully aware that this is their own especial field, 
and it is the duty of the judge to weigh closely all he says, 
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so that the case may go to the jury unaffected by any opinion 
he may have of its merits, so far as the facts are concerned. 
But after a careful scrutiny of the record we cannot say that 
Judge Hill, in this case, has violated the rule we have alluded 
to. It is often difficult to state the prineiple of law applica- 
ble to the facts of a case, without at least a hypothetical al- 
lusion to the facts, and whilst, as a general rule, it is proper for 
a judge to give toa jury, not only the law upon the hypo- 
thetical case put, but also the converse of the hypothesis, yet 
this is not always necessary. A jury is presumed, and gen- 
erally truly, to be composed of men of ordinary sense, and it 
is unjust to them, as well as to truth, to suppose them incapa- 
ble of ordinary discrimination. 

In this case the plaintiff’s evidence consisted in the main 
of his note. The defendant set up a state of facts which he 
contended released him from the obligation to pay it. The 
judge put the defendant’s case, in each of its aspects, to the 
jury, stating if they believed either of these aspects to be sus- 
tained by the evidence they should find for defendant. He 
did not state the counter-proposition as to each point. But 
as the plaintiff relied upon his note, the counter-proposition 
was necessarily true if the hypothesis put was not sustained. 
We can see nothing in this to mislead a jury of ordinary ca- 
pacity, and whilst we can conceive of a charge putting the 
plaintiff’s case stronger and the defendant’s weaker than the 
judge did, we do not think the charge is so onesided as to de- 
mand, under the evidence, a new trial. 

Judgment affirmed. 


James F, Hanson, plaintiff in error, vs. RoBERT CRAWLEY, 
defendant in error. 


1. When a defendant pleads that he is security to the note sued on, and 
that it has been altered without his knowledge or consent, he is not 
entitled to take a verdict, on the plaintiff’s closing his case after intro- 
ducing the note in evidence without other testimony. 
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. If a motion to non-suit should have been sustained in that stage of 
the case, yet if the defendant, after it is overruled, proceeds, and both 
he and plaintiff introduce evidence on the issue made by the plea, and 
the evidence is sufficient to sustain a verdict for plaintiff, it will not be 
set aside and a new trial granted because of the refusal by the court to 
grant the non-suit. 

. If the defendant put in evidence the testimony of the principal as to 
what he said to the payee at the time the words were added to the note 
which are complained of, for the purpose of showing that he, the prin- 
cipal, was to be exclusively bound for the additional liabilities caused 
by those words, it is competent for the plaintiff, in rebuttal thereof, to 
prove all that the principal said at the time, as part of the res geste. 
And if such proof be not competent to charge the security with knowl- 
edge of and consent to the change, he should ask the court, by its 
charge to the jury, or when the evidence is admitted, so to limit its 
effect. 

There was no abuse of the discretion of the court in refusing to grant 
a new trial on the ground that the verdict was against the weight of the 
evidence. 


Promissory notes. Contracts. Alteration. Non-suit. 
Practice in the Superior Court. Evidence. Principal and 


security. New trial. Before Judge BAartrLerr. Morgan 
Superior Court. March Adjourned Term, 1873. 


This is the second time this case has been before the supreme 
court: See 41 Georgia, 303. , 

Robert Crawley brought complaint against James J. Mor- 
rison, as maker, and James F’, Hanson, as security, for $650 00 
in gold, besides interest, on the following note: 


“$650 00. Twelve months after date, I promise to pay 
Robert Crawley, or bearer, six hundred and fifty dollars, for 
value received of him—cash borrowed. Noy. 17th, 1865. 

(Signed) “J. J. Morrison, 
“J. I’. Hanson, security.” 


“T agree to pay the above in gold, having received it in 
gold. (Signed) J. J. Morrison.” 


To this suit, Morrison making no defense, Hanson filed his 
plea, alleging that he was only security on the above note ; that 
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he was not interested in the consideration; that the terms of 
the contract had been changed since he signed the note, by the 
addition of the words, “ I agree to pay the above in gold, hav- 
ing received it in gold,” the same having been placed on said 
note since the signing, with the knowledge and consent of the 
plaintiff, and without the knowledge or consent of defendant, 
and that, by reason of said addition, (the terms of the con- 
tract being altered, and the note made payable in gold,) he 
was discharged. 

On the trial of the case the plaintiff introduced the note 
and closed. Defendant moved to take a verdict, upon the 
ground that the note showed upon its face that the terms of 
the contract had been altered and enlarged since the signing, 
and that all knowledge and consent being denied, the onus 
was upon plaintiff to show that the original contract was for 
gold, and known to be for gold by the security at the time of 
signing. This motion was overruled by the court, and de- 
fendant excepted. 

Defendant then introduced the fojlowing evidence : 

James F’, Hanson testified as follows: He was security only 
on the note sued on, and had no interest in, and derived no 
benefit from, the consideration of said note. The words, “ I 
agree to pay the above in gold, having received it in gold,” 
were not on said note when he signed it, nor did he know 
they were on the same until served with the copy declaration 
when suit was brought. Never said to Robert Crawley, as 
testified to by him in his deposition, that it was a gold note, 
nor asked him if it was not a gold note, but did say to him it 
was a good note, as his (Hanson’s) name was to it. Did not 
know that the note was given for the purchase of cotton when 
he signed it, nor for some time afterwards. Crawley was not 
present when witness signed the note, nor did he (Hanson) 
know, at the time of signing, anything of the consideration 
being other than currency. Never heard any conversation 
between Morrison and plaintiff in regard to consideration of 
said note. Morrison and witness married sisters, and lived 
about two miles of each other; and at the time the note was 





ATLANTA, JANUARY TERM, 1874. 531 





Hanson vs. Crawley. 








signed, he was arranging to go into business with Morrison. 
Had had some conversation upon the subject, but had agreed 
upon no terms. The money borrowed was not for the pur- 
pose of going into business with witness. Witness, Morrison 
and another party, did go into business together in the spring 
of 1866. Witness did have a conversation with Crawley on 
the way to Winfrey’s, and had several conversations with him 
at Rutledge and Madison after the note became due. 

Deposition of James J. Morrison: The copy note attached 
to interrogatories is a correct copy of the one made by me to 
Crawley. Hanson signed it as security only. He was not 
interested in the consideration, nor was he to derive any ben- 
efit from it. The words, “I agree to pay the above in gold,” 
ete., were affixed to said note after it was signed by Hanson. 
It was in my handwriting, made by me and accepted by 
Crawley, as it was my impression it would not be legal to 
wake a note payable in gold, and as I was to pay it in gold, I 
made this separate agreement on the note, and so stated to 
Mr. Crawley at the time. Hanson was not present when the 
words were added, and it was done without his knowledge or 
consent. I made the indorsement to prevent the note from 
being void, as I thought, and also explained that I alone 
would be responsible for the difference between greenbacks 
and gold. 

Deposition of Robert Crawley, the plaintiff: I sold the 
cotton to Morrison ; he offered me, through R. J. Moseley, 
thirty cents in gold or forty-five cents in currency, to make a 
good note and pay good interest. He proposed to give Ed. 
Cox and Hanson as security. I told him Hanson would do. 
Morrison sent for the cotton on the next day, and set a time 
for me to come and get the note with Hanson’s name to it. 
When the time arrived, heasked me to wait a few days longer, 
as Hanson had not yetarrived from Atlanta. The note simply 
called for $650 00, without mentioning the kind of currency. 
I asked him why he did not state in the note it was to be paid 
ingold. He stated that the supreme court had deeided that if 
it was so stated it could not be collected, and then remarked— 
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“We all understand the conditions of the note, it is for gold,” 
alluding to those interested in the note. I told him I would 
rather have a showing, but not on the note. He continued to 
argue the point until he put it down on the note. I had no con- 
versation with Hanson until the next fall; I met him on the way 
to Winfrey’s sale. He commenced conversation about the note ; 
that was a short time before the note was due. He wanted 
to know if I was obliged to have the money when due, or 
would I wait longer. I remarked that “I should like very 
well to have it, as Morrison was going into bankruptey, and 
he was only trustee for his wife, which I did not know at the 
time I let him have the cotton.” He replied, “Oh, that note 
will be paid, because my name is to it.” We had no further 
conversation abont it till after the note was due. Then we 
had frequent conversations, in one of which he asked me if it 
was not a gold note. I said it was, and he remarked that he 
thought so. He said Morrison got in a tight for money, and 
that was the reason he bought the cotton. Shortly after the 
note was due, Hanson again remarked to me that the note 
would be paid, because his name was on it. The note was 
presented to me at Morrison’s; Hanson was not present at 
the time. Iam not deaf nor very hard of hearing. 

The jury returned a verdict for $650 00, with interest, in 
gold. . 
A motion was made for a new trial by Hanson, on the fol- 
lowing grounds, to-wit: 

Ist. Because the court erred in refusing to allow a verdict 
for defendant after plaintiff had closed. . 

2d. Because the court erred in allowing counsel for plain- 
tiff to read to the jury that part of Robert Crawley’s answers 
relating to conversations and declarations made by Morrison 
when Hanson was not present, in regard to thé consideration 
of the original note signed by Hanson as security, and par- 
ticularly that part of said answer contained in said words: 
“We all understand the condition of the note—it is for gold, 
alluding to those interested in the note.” 
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3d. Because the verdict was contrary to the law and the 
evidence. 
The motion was overruled and defendant excepted. 


Bitiups & Brogston, by brief, for plaintiff in error. 


A. G. & F. C. Foster, for defendant. 


TrIPPE, Judge. 


1. A defendant has not the right to ask the court to direct 
the jury to give him a verdict on the conclusion of plaintiff’s 


evidence, because the plaintiff has not made out his case. He 
may move for a non-suit, which a court might properly grant, 
or the defendant could go on to the jury with the evidence 
already before them, and claim that he is entitled to a verdict 
on the ground that no case is made out against him. But the 
court will not, on motion, summarily order a verdict for de- 
fendant. A motion for a non-suit at that stage of the trial is 
the proper way to raise the question before the court, whether 
there is sufficient evidence to authorize or sustain a verdict. 

2. But even if, in a given case, it were proper for the court 
to grant such a motion, or if a motion for a non-suit was made 
and rejected when it should have been allowed, and the de- 
fendant, not relying upon his rights as then existing, but, after 
his motion is overruled, proceeds, and both he and the plain- 
tiff introduce further testimony, a verdict for the plaintiff, if 
sustained by the whole evidence, will not be set aside because 
of the refusal of such motion by the court. If the case is for 
the defendant when the motion is made, he should rely upon 
itas it stands. If testimony introduced afterwards authorizes 
a recovery by plaintiff, the verdict will be good. It is not 
vitiated by the rejection of the motion, nor is the subsequent 
proof thereby rendered illegal. A new trial will not be 
granted because of an error which has been condoned or ren- 
dered harmless, and which could not possibly have affected 
the merits of the case or the verdict. 

3. The defendant put in evidence what the principal (Mor- 
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rison,) said to the payce when the words were added to the 
note which are complained of. This was done for the purpose 
of showing that Morrison was only to be bound by the addi- 
tional obligation, and therefrom an inference was to be drawn 
that Hanson was not a party to the change, nor to be affected 
by it; and, further, that by the understanding between Mor- 
rison and Crawley, he was not a party to or cognizant of the 
original contract for the payment of gold. IRPf there was any- 
thing in the conversation that was stated by Morrison, and 
which was contradictory of such a construction, then Crawley 
was entitled to have it proved. The general rule is, that 
where one side proves a part of a conversation, the other has 
the right to have all of it givenin It may be said to bea 
part of the res geste. If such proof is admissible for a par- 
ticular purpose, the court should be requested to put a proper 
limitation on it as to how far and for what purposes it may be 
considered by the jury. 

4. This case has been before this court heretofore, and is 
reported in 41 Georgia, 303. The principle is therein recog- 
nized that the addition to a contract of what was a part of it 
as agreed on, and which was left out by mistake, was not such 
a change as would release the security. Judge McCay, in 
that opinion, states it thus: “Had the fact been that the 
original contract was a specie contract, and the security knew 
it, and became security with that understanding, the mere 
fact that under a mistake of the law they left certain words 
out of the contract, which were afterwards put in by the prin- 
cipal, would not release: the surety.” That was the main 
question before the jury. Did the surety know it was a gold 
contract? There is no dispute that it was in fact to be paid 
in gold. The surety testified that he did not know it was for 
gold. The payee swore that the surety asked him if it was 
not to be paid in gold, and on an affirmative reply, he re- 
marked he thought so. This was long after the words were 
added. The jury found for the plaintiff, and the court below 
was satisfied with the verdict. We cannot reverse his judg- 
ment. It may be added, that the principal does not state in 
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his testimony whether or not his surety knew it was a gold 
contract. 
Judgment affirmed. 









Harrison WILLIAms, plaintiff in error, vs. THE STATE OF 
GeorGIA, defendant in error. 







(McCay, J., was providentially prevented from presiding in this case.] 





1. An indictment charging the defendant with the forgery of a bank 
check, payable to the order of ......, should be quashed on demurrer. 
2. The check was not payable to bearer nor to the order of any named 
person, and was therefore so incomplete and imperfect that no one 

could have been defrauded by it. 
3. An indictment for forgery must specify the person intended to be de- 
frauded. 















Criminal law. Indictment. Forgery. Bank check. Be- 
fore Judge ScHLEY. Chatham Superior Court. May Term, 
1873. 









For the facts of this case, see the decision. 






Tomas R. MItts, Jr., for plaintiff in error. 


No appearance for the state. 






Warner, Chief Justice. 


The defendant was indicted for the offense of forgery. In 
the indictment he was charged with, falsely and fraudulently, 
making and signing a certain false, fraudulent and forged 
bank check, in the words, letters and figures, printed and 
written, as follows, to-wit: 

“No. 76. Savannah, Ga. May 24th, 1873. Central Rail- 
road and Banking Co. pay to the order of ........ three hun- 
dred and sixty dollars. (Signed) J. LAMA.” 











The defend@ht was also charged, in one of the counts of the 
indictment, with having falsely and fraudulently uttered and 
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published as true the forged and counterfeit check above de- 
scribed, knowing the same to be counterfeit and forged, with 
intent to defraud, but it is not alleged who he intended to de- 
fraud. On arraignment, the defendant demurred, in writing, 
to the sufficiency of the indictment, which demurrer was 
overruled, and the defendant excepted. The case then pro- 
ceeded to trial, and the jury found the defendant guilty on 
the second count in the indictment. The exceptions to the 
charge of the court, and refusal to charge as requested, are 
substantially embraced in the exception to the overruling the 
demurrer, and will be considered together. 

1. The demurrer to the indictment was on the ground that 
the bank check alleged to have been forged was incomplete, 
and could not have defrauded any one. The check was not 
payable to bearer, or to the order of any named person, and 
therefore was incomplete as a bank check, and could not have 
defrauded the bank or the drawer of the check. 

2. In the case of The People vs. Galloway, 17 Wendell’s 
Reports, 540, the cases bearing apon this question were re- 
viewed, and the principle to be deduced from them is, that if 
the instrument alleged to have been forged is so imperfect and 
incomplete that no one can be defrauded by it, then the de- 
fendant cannot be convicted of that offense. 

3. Besides, it is not alleged in this indictment that the de- 
fendant intended to defraud any person by the making, sign- 
ing, uttering or publishing the instrument described in the 
indictment. The indictment alleges that it was done by the 
defendant with intent to defraud, but who he intended to 
defraud is not alleged. The court erred in overruling the 
demurrer to the indictment. 

Let the judgment of the court below be reversed. 
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E. W. EnGraua\, plaintiff in error, vs. Reppine H. Pare, 
defendant in error. 


When, on the trial of a claim to property levied on under an execution, 
the issue was whether tlte sale of the land levied on, by the defendant 
to the claimant, was fraudulent, and the plaintiff in execution offered 
to prove that about the time of the sale in question, the defendant had 
sold to the claimant, who was his son-in-law, all his other real estate : 

Held, that this was competent evidence to go to the jury on the question 
of fraud, and it was error in the court to reject it. 


Claim. Evidence. Fraud. Before Judge Hm1. Hous- 
ton Superior Court. May Adjourned Term, 1873. 


At the December term, 1872, of Houston superior court, E. 
W. Engraham recovered a judgment against one John Laid- 
ler for $389 56, principal, besides interest and costs. The 
execution based on this judgment was, on January 18th, 1873, 
levied upon certain lands as the property of the defendant. 
A claim thereto was filed by Redding H. Pate. Upon the 
issue thus formed, the evidence made the following case: 

The land levied on was conveyed by the plaintiff to the 
defendant, and the debt sought to be recovered is a portion of 
the purchase money thereof. Defendant sold and conveyed 
the land to claimant on July 25th, 1865, for $1,000 00; deed 
recorded on February 25th, 1873. Claimant was the son-in- 
law of the defendant. At the time of the sale aforesaid the 
latter was insolvent. The purchase money was to be paid as 
the defendant might require the same for the payment of his 
debts. Defendant and claimant both testified that all of said 
purchase money had been since paid. Defendant was in pos- 
session at the date of the levy. 

During the trial, the plaintiff proposed to prove by claimant 
and defendant that about the same time the land in contro- 
versy was conveyed to claimant, but in a different transaction, 
defendant also conveyed to sinkesanh a valuable store-house 
and hotel in the town of Hawkinsville, and that this prop- 
erty, together with the land in dtumate, comprised all the 
property owned by defendant at that time. 

VoL. 11. 35, 
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Upon objection taken, the evidence was excluded by the 
court, and plaintiff excepted. 

The jury found for the claimant. The plaintiff moved for 
a new trial because of error in the aforesaid exclusion of tes- 
timony. ‘The motion was overruled, and plaintiff excepted. 


Duncan & MILLER, for plaintiff in error. 


Warren «& Grice, for defendant. 


McCay, Judge. 


We think the court should not have rejected this evidence. 
The issue on trial was one of fraud, and in such cases the 
field of circumstances ought to be very wide. It is but rarely 
that any direct proof can be had. The intent of the parties 
ean in general only be got at by circumstances; sometimes 
any one of them may be very slight, taken by itself, but taken 
with others, may bea link ina chain, which, altogether, is very 
strong. Here is a man proven to be largely in debt. He 
claims to have sold fifteen hundred acres of land to his son- 
in-law, who, it is apparent, was not very abundantly able to 
buy and pay for it. The fact, if it be so, that about the same 
time he sold to the same son-in-law property in a different lo- 
cality, in fact, all his real estate, is surely some evidence going 
to cast suspicion upon the transaction at present under inves- 
tigation. It is a circumstance which, from its very nature, 
will affect the mind in coming to a conclusion upon the mat- 
ter in issue. Asa matter of course, it is but one fact, and 
did it stand alone it would not amount to much. But the 
evidence in this case leaves the transaction open to strong 
suspicion, and the verdict is by no means demanded by the 
evidence, Perhaps, had this additional fact gone to the jury 
the verdict would have been different. The rule we have 
laid down is, that if there be an improper exclusion of evi- 


dence, or any error calculated to affect the verdict, and the evi- 


dence actually and legally in be only sufficient to sustain and 
not to require the verdict, ordinarily there ought to be a new 
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trial. We think this is such a case. The evidence ought to 

have been admitted; it might have affected the verdict, and 

the finding is only barely supported by the evidence. 
Judgment reversed. 


BexgJaMIN H. HI t, plaintiff in error, vs. SatRLEY SLEDGE, 
administrator, ef al., defendants in error, 


Under the testimony introduced at the hearing, it was not an abuse of 
discretion in the chancellor to grant an injunction; but, from the spe- 
cial facts in the case, it should be modified, and it will be so ordered 
in the judgment. 


Injunction. Before Judge BucHanan. Troup county. 
At Chambers. December 11th, 1873. 


Shirley Sledge, as administrator, and B. M. Curtright, as 


administratrix, upon the estate of Samuel Curtright, deceased, 
filed their bill against Benjamin H. Hill, and Hilliard Oneal 
and R. J. Butts, as executors upon the estate of James Oneal, 
deceased, making this case : 

The estate of Samuel Curtright can only pay about fifteen 
per cent. of its indebtedness on promissory notes. On July 
12th, 1859, Curtright became indebted by promissory note, 
to the defendant, Benjamin H. Hill, in the sum of $600 00, 
upon which a payment of $28 00 was made on March 14th, 
1861. This note was indorsed by Hill to James Oneal. His 
executors commenced suit on the same against complainants 
as the administrator and administratrix of the maker, and 
Hill as the indorser. The latter, whom complainants re- 
garded as their attorney, filed a plea to the action. At the 
November term, 1872, of the superior court of Troup county, 
Hill withdrew the plea, stated that he, as indorser, had settled 
with the plaintiffs, and asked an order that the case proceed 
for his use. The order was granted. . The complainant, Shir- 
ley Sledge, being present, called the attention of B.C. Ferrill, 
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who was an attorney at law, to the condition of the case, 
Hill then stated that as there was no plea filed, he would 
take judgment by default. Ferrill objected to such judg- 
ment before their plea of plene administravit was filed. The 
court stated that it would allow such plea to be entered. Hill 
thereupon stated that a judgment by default would not be 
conclusive against the complainants in a second suit for a de- 
vastavit ; that he only wished his debt to be paid pro rata with 
other creditors of equal dignity ; that he would only take a 
judgment for his pro rata share, and that it was best for the 
complainants to file no plea. 

Complainant, Sledge, asked Ferrill what must be done. 
He replied that it would be all right, upon the assurances of 
Hill. Hill, then, without their knowledge or consent, entered 
a judgment for the full amount of the note. He has since 
commenced suit, in the name of the executors of James Oneal, 
for his use, upon the bond of complainants, alleging a devas- 
tuvit. They pray that the aforesaid order and judgment may 
be set aside, and that the executors of Oneal and Hill be en- 
joined from prosecuting said suit, ete. 

An order to show cause was issued by the chancellor, in 
response to which the defendant, Benjamin H. Hill, produced 
his affidavit to the following effect : 

Every statement in the bill that he was of counsel for com- 
plainants is utterly untrue. He filed pleas only for himself, 
as they manifestly show. Equally false are the statements 
that he proposed to take a judgment for a pro rata share of 
the assets, and that he deceived the complainants, ete. The 
following is a true statement of what occurred: Defendant 
had hoped to obtain a judgment of discharge from any lia- 
bility on said note, and filed pleas for this purpose only. 
Several years had elapsed after the suit had been brought, 
and complainants had neither filed any plea nor made known 
to defendant that they had any to file. He therefore proposed 
to the plaintiffs in that suit to pay the principal, strike his 
pleas, and take an order for the case to proceed for his use. 
‘This proposition was accepted and executed. He would never 
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have abandoned his separate pleas if he had had any idea that 
the complainants contemplated filing the plea of plene admin- 
istravit. Mr. Speer, whom he employed to represent him, 
moved for judgment against the complainants, as the case 
was in default. B.C. Ferrill, the counsel for the estate gen- 
erally, as this defendant always understood, said something 
about filing a plea of plene administravit. Mr. Speer dared 
him to do it, saying that he had proof of assets. Mr. Ferrill 
asked this defendant as to the effect of such plea. He stated 
that if such plea was filed and assets were shown, a judgment 
de bonis propriis would result, but if no plea was filed, a 
judgment de bonis testatoris would only follow in that suit. 
Mr. Ferrill then seemed to hesitate, while Speer appeared to 
be daring him to file the plea. This defendant may have said 
to Ferrill that he wanted to make nothing out of the case, 
aud that while he should take a judgment for the whole 
amount, yet if his clients, the complainants, would pay the 
sum agreed to be paid to the plaintiffs by him, the defendant, 
the whole debt should be entered satisfied. This proposition 
has always been, and still is, open to the acceptance of the 
complainants. Under these circumstances he entered his judg- 
ment. IPf the estate of Samuel Curtright is insolvent, which 
he does not believe, such result has been caused by the waste 
and mismanagement of the complainants. 

The bill and the defendants’ response were respectively 
supported by several intensely conflicting affidavits. 

The chancellor ordered the injunction to issue as prayed 
for, and defendant (Hill) excepted. 


B. H. Hitt & Son; Speer & Speer, for plaintiffs in 
error. 


Frerriti & LONGLEY, for defendants, 


TripPe, Judge. 


As the testimony before the chancellor at the hearing for 
the injunction was very conflicting, and as that offered by 
complainants was sufficient to show that there was no abuse 
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of discretion in granting the writ, we affirm the judgment al- 
lowing the injunction. But we think that plaintiff in error 
has, under the admitted facts in the case, certain rights which 
should be protected. He is certainly entitled to a hearing 
before a jury on the bill, so that it may be determined whether 
his judgment shall not stand, as it has been rendered, with all 
his rights under it. One of these would be to use it as evi- 
dence of assets in the hands of the administrators on the trial 
of his suit on their bond. Ifa decree should be given in his 
favor, then the way would be easy in the action at law. Or, 
if he desire, he may proceed to a trial of his suit on the bond, 
and use his judgment as evidence of his debt, and as having 
preference over other debts of which the administrators did 
not have notice at the time it was rendered. But whilst the 
bill is pending and the injunction remains, the judgment is 
not conclusive evidence of assets in the hands of the adminis- 
trators, at least cannot be used for that purpose on the trial of 
the case at law. 

It has accordingly been so ordered in the judgment. 


Earry W. THRASHER, executor, plaintiff in error, vs. JAMES 
C. ANDERSON et al., defendants in error. 


Where a testator stated in his will that he held certain notes on a legatee 
which he was to pay into his estate, and after the death of said testator, 
the legatee, who had become executor of said will, produced a receipt 
for a large sum of money signed by the testator, stating that the 
amount therein mentioned was to be eredited on the notes held by 
him, it was error for the court, on the trial of a bill for account filed 
against said executor by the other legatees, to charge the jury that if 
they should find the notes extinguished by the receipt, that the said 
executor should account for the same as an advancement. ‘The ques- 
tion was whether said notes were extinguished during the life of the 
testator? If they were not, they could pass under the will; otherwise, 
they could not. The question of advencement was not involved. 


Administrators and executors. Wills. Legacies. Ad- 
vancements. Before Judge Bartriert. Morgan Superior 
Court. March Adjourned Term, 1873. 
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For the facts of this case, see the decision. 


TuHrAsHER & THRASHER; BrtLups & Bropston; R. H. 
CLARK, for plaintiff in error. 


ReEEsE & REESE, for defendants. 


WARNER, Chief Justice. 


This was a bill filed by the complainants as legatees against 
the defendant, as executor of the last will and testament of 
Barton Thrasher, deceased, to recover their respective legacies 
alleged to be due them under said will, which contained the 
following provisions : 

“Ttem 2d. I have this day given, by deed of gift, to my 
son, Early W. Thrasher, fourteen hundred and _ three-quarter 
acres of land, which I consider worth $7,179 00, for which 
amount he is to be charged and account in the final division 
of my estate. I also hold against him a promissory note for 
$25,300 00, dated L5th September, 1864, being the renewal 
of a note I held against him before the war; and which note, 
so far as not paid during my life, he must pay into my estate 
after my death, so as_to be accounted in the final division of 
my estate hereinafter provided for, and any note I may hold 
at my death against any of my legatees, bearing date at any 
time after the date of this will, or any receip? from any of 
them for any advancement out of my estate, bearing date as 
last aforesaid, is to be accounted against such legatee in the 
said final settlement of my estate. No other receipts or notes 
that may be found among my papers against any of my leg- 
atees, excepting the note on Early W. Thrasher, above named, 
to be taken into the account in said final division. 

“Ttem 3d. I have given this day, by deed of gift, to my 
grand-daughter, Josephine V. Thrasher, eight hundred and 
thirty and one-half acres of land, which I consider worth 
$3,322 00, for which amount she must account in the final 


division of my estate. 
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“Ttem 4th. I have this day given to Early W. Thrasher, in 
trust, for the use and benefit of the children of my deceased 
daughter, Ascineth C. Overby, two thousand two hundred 
and fifty-six acres of land, which I consider worth $13,536 00, 
with which amount the children of said deceased daughter 
must be charged and account for in the final division of my 
estate. 

“ Ttem 5th. I have this day, by deed of gift, given to the 
children of my deceased daughter, Susan C. Anderson, viz: 
to Lewis G. Anderson, the father and trustee, for their use 
and benefit, five hundred and ninety-five acres of land, which 
I consider worth $2,975 00, with which amount the said chil- 
dren of my deceased daughter, Susan C. Anderson, must be 
charged and account for in the final settlement of my estate. 

“ Ttem 6th. I have, by deed of gift, dated this day, and by 
one dated heretofore, given to my son, John O. Thrasher, one 
thousand three hundred and nineteen acres of land, which 1 
consider worth $6,595 00. I have also heretofore given him, 
in money, $5,147 00, which two amounts he is to be charged 
with and account for in the final division of my estate. 

“ Item 7th. I appropriate $2,000 00 for the board, clothing 
and education of my grand-daughter, Ascineth C. Overby, 
and whatever of that amount is not expended on her for said 
purposes, during my life, I give and bequeath to her after 
my death. Said sum, nor any part, to be charged to her or 
her brothers afid sisters in the final division of my estate, the 
others having received like advantages. 

“ Ttem 8th. After the payment of the $2,000 00 provided 
for in the last foregoing item of this will, and the payment of 
my just debts, I will and direct that the whole of the balance 
of my estate of every description be divided among my chil- 
dren and grand-children before mentioned, taking into ac- 
count the amounts I have given them and their trustees res- 
pectively, as heretofore set forth. That is to say, make my 
son, Early W. Thrasher, and my son, John O. Thrasher, the 
children of my deceased daughter, Susan C. Anderson, repre- 
senting one share, and my grand-daughter, Josephine V. 
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Thrasher, all equal with the amount which I have given to 
the children of my deceased daughter, Ascineth C. Overby, 
and then divide the balance of my estate equally among them, 
the grand children, when more than one, in a lot, viz: the 
children of my deceased daughter, Ascineth C. Overby, and 
the children of my deceased daughter, Susan C. Anderson, to 
be entitled in such division to the same amount as one of my 
children, and my grand-daughter, Josephine V. Thrasher, 
being the only living child of her father, is to share in the 
division as one of my children. It being my will and direc- 
tion that my children and grand-children, each set of my 
grand-children claiming one share, also, Josephine V. Thrash- 
er, as above set forth, be made equal sharers in my estate from 
first to last, and for the purpose of making said final division» 
I authorize my executors hereinafter named, to sell any or all 
of my property, either at public or private sale, as they may 
deem best, if in their judgment such division cannot be prop- 
erly made without selling.” 

The will was executed October 14th, 1865. 

The defendant, in his answer, alleged that the testator, after 
the making of his will, in view of the fact that the greater 
amount of the notes executed by him to the testator, includ- 
ing the note mentioned in the second item of his will, was for 
negroes, and that the testator had not charged the value of 
negroes against the other legatees, did, on the 18th day of 
April, 1867, execute and deliver to him the following receipt: 


“Received of Early W. Thrasher twenty-seven thousand 
five hundred dollars, which is to be credited on three notes I 
hold on him, to be eredited on the 4th of October, 1865. 

(Signed) “ BARTON THRASHER.” 


One of the three notes mentioned in the receipt was dated 
prior to the execution of the testator’s will; one for $7,700 00 
was dated 20th July, 1866, and the other for $25,300 00 was 
dated 15th September, 1864. 

On the trial of the case there was much evidence as to the 
execution of the receipt by the testator, the manner of its pro- 
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curement, ete. The jury, under the charge of the court, found 
the following verdict: “We, the jury, find for plaintiffs the 
notes against defendant as advancement from Barton Thrasher, 
subject to equal division of said estate.” A motion was made 
by the defendant for a new trial on the several grounds stated 
therein, and especially on the ground of error in the charge 
of the court to the jury. The motion for a new trial was 
overruled, and the defendant excepted. The court charged 
the jury, amongst other things, as follows : 

“The construction of a written instrument, ora will, is a 
question of law to be determined by the court. Looking to 
the entire will of the late Barton Thrasher, the intention of 
the testator, if that intention can be ascertained, should gov- 
ern, and it is the duty of courts and juries, when that inten- 
tion is ascertained, to earry into effect that intention. The 
leading scheme or intention of this testator is equality among 
his descendants, as derived from his will. 

“ By the second item of the last will and testament of Barton 
Thrasher, deceased, after declaring that he had by deed con- 
veyed to E. W. Thrasher, defendant, certain lands at a certain 
valuation fixed by him, and which he declared was an ad- 
vancement, and to be accounted for by him, and declaring 
that he had a note for $25,300 00 against him, which he was 
to pay after his death, he further states that ‘any note I may 
hold at my death against any of my legatees, bearing date at 
any time after the date of this will, or any receipt from any 
of them for any advancements out of my estate bearing date 
as last aforesaid, is to be counted against such legatee in the 
final division of my estate.’ The court charges you, gentle- 
men of the jury, if you should conclude from the evidence 
that this receipt was executed by Barton Thrasher, deceased, 
in its present form, and for the amount of money expressed 
therein, to be applied as a eredit on the notes held by said 
testator against said E. W. Thrasher, mentioned in his will, 
and said receipt was executed by Barton Thrasher to said E. 
W. Thrasher without the payment of any money by said E, 
W. Thrasher, and you should find the notes extinguished by 
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said receipt, then the court charges you, that under said will, 
this is an advancement to said E. W. Thrasher by said Barton 
Thrasher, and said E. W. Thrasher should account for the 
same, as an advancement, to said estate, in the final division 
of said estate, and you should so deeree.” 

The main question made on the trial of the ease was whether 
the note of Early W. Thrasher for $25,800 00, mentioned in 
the second item of the testator’s will, was the property of the 
testator at the time of his death, and passed under the will to 
his legatees named therein, or whether the same was extin- 
guished by the testator in his lifetime. If that debt was ex- 
tinguished by the testator in his lifetime by the giving of the 
receipt to the defendant, then it constituted no part of the 
assets of his estate, and did not pass to his legatees, under the 
will, at the time of his death. The will of the testator did 
not take effect until his death, and the legatees under it took 
only such property as he had at the time of his death. There 
can be no doubt that it was the intention of the testator, as 
manifested by his will, that the legatees specified therein, to- 
wit: his children, and the representatives of his deceased ehil- 
dren, should receive equal shares of his estate at his death, 
each one to be charged with the specific property he had re- 
ceived as directed by the will—not according to the general 
law of advancements when there is no will, but in the man- 
ner as specified in the will. The testator regulated that matter 
himself by his will, and did not leave it to be regulated by 
the general law applicable to advancements as in cases of 
intestacy, the object and intention of the testator being to 
amake an equal division of such property as he might have at 
the time of his death amongst the legatees specified in his 
will, and in the manner therein specified. 

The question arises, how much property did the testator 
have to be disposed of under his will at the time of his death, 
and of what did it consist? Was the $25,300 00 note of 
Early W. Thrasher a part of the testator’s estate at the time 
of his death? If it was a part of his estate at that time, 
then it passed to his legatees under the will ; but if it was not 
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a part of the testator’s estate at the time of his death, the de- 
fendant was not bound to account for it to the legatees as a 
part of their respective legacies, or as an advancement, for if 
that specific debt due the testator became extinct during his 
life, and by his own act, it would be extremely difficult to 
perceive how an extinct debt could be considered as an ad- 
yancement in payment of a legacy under this will. That the 
testator, when he executed his will in October, 1865, held and 
recognized the note due to him by his son, Early W. Thrash- 
er, asa part of his estate which was to pass to his legatees 
under his will, is quite clear from the terms of it. But that 
specific debt due to him was his own property, he had do- 
minion and control of it during his lifetime, and had the un- 
doubted right to have burnt it or to have canceled it in any 
other manner ; in other words, to have extinguished it ; and 
when it became extinct by the act of the testator, it constitu- 
ted no part of his estate to be accounted for under his will as 
an advancement or otherwise. Did the testator, in his life- 
time, extinguish that debt due to him by the giving of the 
receipt of the 18th of April, 1867, set forth in the record ? 
If the testator did execute that receipt in his- lifetime, its legal 
effect was to extinguish the debt due by Early W. Thrasher 
to the testator, specified in the second item of the testator’s 
will. It was in the nature of an ademption of that specific 
debt by the testator in his lifetime, a destruction of it, and 
there was no such debt in existence due the testator at the 
time of his death which could have passed under his will ; 
there was no such debt due to the testator at the time of his 
death on which his will could operate. In the view which 
we have taken of this case, as presented by the record before 
us, it necessarily follows that the charge of the court to the 
jury was error. The effect of that charge was to exclude from 
the consideration of the jury the legal effect of the extinction 
of the note by the testator in his lifetime, and to make the 
defendant liable for the amount of the same if the note was 
extinguished, as an advancement ; whereas, by the express 
terms of the testator’s will, any note or receipt held by him, 
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of any one of his legatees, bearing date at any time after the 
date of his will, for any advances made out of his estate, 
should be counted against such legatee on final settlement of 
his estate, and no others. It is not pretended that the testator 
took from Early W. Thrasher any receipt or other showing 
that the extinguished note was to be an advancement to him 
of that debt, as provided in his will. The fact that no receipt 
or other showing was taken by the testator from Early W. 
when he extinguished the note against him, is strong pre- 
sumptive evidence that it was not intended as an advancement 
under the provisions of his will. An advancement is any 
provision by a parent made to and accepted by a child out of 
his estate, either in money or property, during his lifetime, 
over and above the obligation of the parent for maintenance 
and education. Donations from affection, and not made with 
a view of settlement, nor intended as advancements, shall not 
be accounted for as such: Code, section 2579. 

There is nothing in the record before us which goes to show 
that the testator, when he extinguished the specific debt due to 
him by his son, Early W., intended it as a provision for him 
out of his estate, either under his will or otherwise, or that it 
was accepted as such by Early W., but on the contrary, as no 
receipt or other showing was taken by the testator from Early 
W., the presumption is that he was not to account for it as an 
advancement under the provisions of the testator’s will. If 
the testator executed the receipt as set forth in the record, 
then the note for $25,300 00 was extinguished by it, and it 
did not pass to the legatees under the testator’s will. If the 
note for $25,300 00 was not extinguished by the testator’s re- 
ceipt, as set forth in the record, then the note was a part of the 
testator’s estate at the time of his death, and passed to his lega- 
tees under his will, and the question of advancement had noth- 
ing to do with it, for the simple reason that an extinet debt 
could not be counted as an advancement under the provisions 
of the testator’s will, there being no evidence by receipt or 
otherwise, that the specific debt was extinguished for that 
purpose, or with that intention, and so accepted by the legatee, 
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and this applies as well to the note for $7,700 00, dated 20th 
July, 1866, as to the note for $25,300 00, dated 15th Sep- 
tember, 1864, the other note mentioned in the receipt bearing 
date prior to the execution of the testator’s will. 

Let the judgment of the court below be reversed. 


Joun A. Howarp, plaintiff in error, vs. CLiInton C, Dun- 
CAN, defendant in error. 


Howard, under an agreement with Barrett, bought Barrett's land at sher- 
iff’s sale, paying about $2,000 00, and agreed that Barrett might re- 
deem it by paying him the money he had advanced. Barrett afterwards, 
with Howard's consent, sold the land to Allen for $3,000 00, on time, 
Howard making to Allen a bond for titles and taking his note for that 
amount. <A dispute having arisen between Barrett and Howard as to 
the final profit on this sale, it was found by arbitrators to belong to 
Barrett, whereupon Howard gave to Barrett two notes, one for $100 00, 
and the others for the balance, to be paid when the notes of Allen 
were collected. The $100 00 note was traded to the plaintiff, who 
knew all the facts, as stated. Afterwards Allen became insolvent, and 
with Barrett’s conseat, Howard took back the land and gave up Allen’s 
notes. The plaintiff sued Howard on the $100 00 note. It was in 
proof that Allen was insolvent, and that the land was not worth more 
than the $2,000 00 originally paid by Howard, though Howard admit- 
ted Allen had let him have six light bales of cotton as rent at the re- 
scision of the sale, but there was no proof of the value of the cotton. 
The court charged the jury that if the trade with Allen was canceled 
without the knowledge of the plaintiff, the jury should find in his 
favor: 

Held, that this was error, unless qualified, as follows: Provided, the 
land and cotton were worth more than $2,000 00, with interest till 
the cancellation, in which case the plaintiff would be entitled to the 
excess, up to the amount of his $100 00 note, with interest. 


Contracts. Sale. Rescission. Before Judge Hiti, Hous- 
ton Superior Court. May Adjourned Term, 1873. 

Duncan brought complaint against Howard, on the follow- 
ing note: 

“3100 00. I promise to pay J. B. Barrett or bearer one 
hundred dollars, to be paid when I collect the money from 
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sale of Howard Moore lot, sold to Major Allen. May 31st, 
1870. (Signed) “J. A. Howarp.” 


The defendant pleaded that the condition upon which pay- 
ment was to be made had not accrued. 

The evidence made, in substance, the following case: At 
a sheriff’s sale of land belonging to Barrett, the payee of the 
note, the defendant, at the request of Barrett, purchased the 
same for $2050 00, with the understanding that he should re- 
convey said property when repaid the purchase money with 
interest thereon. Barrett, being unable to refund said money, 
bargained the land to a person of color named Major Allen, 
for $3,000 00, on one and two years’ time. Howard executed 
his bond for titles to Allen, taking his (Allen’s) notes. A 
controversy then arose as to whom the profit on the land trade 
belonged, whether to Barrett or to defendant. This question 
was submitted to arbitration, in which proceeding the plain- 
tiff appeared as counsel for Barrett. The arbitrators held 
that the profit aforesaid belonged to Barrett, and directed that 
defendant should make and deliver his note to Barrett for the 
same, conditioned to be paid when Allen should take up his 
notes. Defendant gave two notes to cover said profit, one for 
$100 00, and the other for the balance, each with the condi- 
tion hereinbefore referred to therein expressed. The $100 00 
note was transferred to plaintiff in consideration of profes- 
sional services rendered. Allen became insolvent, and being 
unable to pay for the land, at the request of and with the 
consent of Barrett, delivered up his bond and received his 
notes. He also delivered to defendant six light bales of cot- 
ton for rent. The land was not worth more than the amount 
originally paid for it by the defendant. ‘There was no proof 
of the value of the cotton. 

The court charged the jury “that if they believed the plain- 
tiff received the note from Barrett in payment of a debt 
which Barrett owed him, and the defendant knew this and 
assented to it, and afterwards canceled the trade with Major 
Allen without the knowledge or consent of the plaintiff, and 
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took the land back, giving up the notes for the purchase 
money without the consent of the plaintiff, they should find 
for the plaintiff, although they might be satisfied Major Allen 
was insolvent and unable to pay for the land, and that Barrett 


consented to the cancellation.” 

The jury found for the plaintiff. The defendant moved 
for a new trial because of error in the aforesaid charge. The 
motion was overruled, and defendant excepted. 


WarrEN & GRiIcé, for plaintiff in error. 


S. D. Krnten ; Duncan & MILLER, for defendant. 


McCay, Judge. 


Without going over the facts of this case, we are of the 
opinion that the judge erred in his charge to the jury, in say- 
ing to them that if Howard recanted the land trade with Al- 
len without the consent of the plaintiff they ought to find for 
the plaintiff. We recognize the right of the plaintiff to sue 


without showing that Howard had collected the money from 
Allen. By taking back the land he made it impossible for 
the plaintiff to show that such money was collected. But on 
considering all the evidence, we think the right of the plaintiff 
to recover depends upon whether in fact Howard has got back 
his money with interest. Barrett, under no view of the case, 
was entitled to any profit, if none was made. The plaintiff 
took the note with a full knowledge of all the facts, and he 
ought to have no more rights than Barrett would have had, had 
he not consented to the rescission. Clearly, as it seems to us, 
that would be nothing if at last Howard, without fault of his 
own, has only got his money back. The proof was that Allen 
was insolvent, and that the land was worth no more than 
Howard’s original advance. What the six bales of cotton 
were worth does not appear, but if the whole would not more 
than repay Howard for his advance and interest, we think 
that even as against Duncan he ean hold that. Duncan had 
full notice and must stand in Barrett’s shoes, If the land 
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and cotton will more than repay Howard principal and in- 
terest, then Duncan is entitled to the excess up to the amount 
of this note and interest. That is the true equity between the 
parties under the facts as proven; and that, we think, ought 
to have been the charge of the judge. 

Judgment reversed. 


THe Centra RAILROAD AND BANKING Company, plain- 
tif in error, vs. Burr & FLANDERs ef al., defendants in 
error. 


The chancellor did not abuse his discretion in granting the injunction in 
this case. 


Injunction. Sale. Receiver. Before Judge Hiri. Bibb 
county. At Chambers. December 6th, 1873. 


For the facts of this case, see the decision. 


Trirre, Judge. 


Burr & Flanders, owners of a flouring mill, executed an 
instrument in writing to the Central Railroad and Banking 
Company acknowledging the receipt of eight hundred and 
twenty-five barrels of flour, for sale for and on account of said 
Central Railroad and Banking Company, and the proceeds of 
sale to be accounted for to said company to the extent of all 
freight due—to-wit: $8,233 74—and therein acknowledged 
themselves as bailees of said railroad company, for said flour, 
and agreed to pay over the proceeds of sale as fast as realized, 
or redeliver the flour to the company on demand, in case of 
failure to make payment of the proceeds. The flour was de- 
scribed as being so many barrels of three different brands, 
with an equal number of each brand, but was not otherwise 
designated or severed from other flour of the same brands in 
the same mill, and in possession of Burr & Flanders. In a 
few weeks thereafter, Burr & Flanders becoming insolvent, 

VoL, Li. 36, 
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a creditors’ bill was filed, and an ad interim order was grant- 
ed restraining them from disposing of their assets, and ap- 
pointing an ad interim receiver. 

The Central Railroad and Banking Company had, on the 
same day this order was granted, commenced an action of 
trover and bail against Burr & Flanders for the flour. The 
company was made a party defendant to the bill, with a prayer 
for an injunction against the action of trover, At the hearing 
for an injunction until the final trial, and for the appointment 
of a permanent receiver, the prayer for each was granted, the 
chancellor refusing to grant an order on the motion of the 
company, to permit it to take the eight hundred and twenty- 
five barrels and give bond for the same: 

Feld, that there was no such identification and severance of 
any particular eight hundred and twenty-five barrels of flour 
from the general lot, so as to entitle the railroad company to 
the possession thereof, under the facts of the case ; and as the 
rights and equities of all the creditors can be adjusted at the 
final hearing, or upon the trial of any issue that may be made 
under section 4201 of the Code, we do not think the chancel- 
lor abused his discretion in granting the injunction. 

Judgment affirmed. 


Amos Browy, plaintiff in error, vs. Surcon N. Brown, ex- 
ecutor, defendant in-error. 


When the questions made by the bill of exceptions have been before de- 
cided by this court adverse to the plaintiff in error, damages will be 
awarded. 


Damages. Practice in the Supreme Court. Before the Su- 
areme Court. January term, 1874. 

For the facts of this case, see the decision. 

Biitiurs & Brogston, for plaintiff in error. 

A. G. & F. C. Foster, for defendant. 
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WaRrn_Er, Chief Justice. 


The only question made on the argument of this case was 
whether damages should be awarded against the plaintiff in 
error for bringing the case up to this court for delay. The re- 
lief pleas which the plaintiff in error had filed in the court 
below, and which were overruled by the court, had been de- 
cided by this court in accordance with that ruling, and it is 
therefore apparent that the case must have been brought here 
for delay only. 

Let the judgment of the court below be affirmed, and ten 
per cent. damages awarded, as provided by the 4286th section 
of the Code. 


Wiriram W. GARRARD, executor, plaintiff in error, vs. CoL- 
umBus C, Copy, defendant in error. 


‘ 

The eighth section of the limitation act of 1869, providing that “all 
cases of the character mentioned in any section of this act, which have 
arisen, or in which the right of action or liability has accrued, or the 
contract has been made, since the 1st day of June, 1865, shall be con- 
trolled and governed by the limitation laws as set forth in the Code,” 
does not apply to the right of a plaintiff in execution to levy upon 
land belonging to the defendant at the date of the judgment, and which 
he has sold to a third person, who has gone into possession of the same. 
In such cases, as was decided by a majority of this court in the case 
of Akin vs. Freeman, the obligation of the plaintiff to proceed within 
four years was suspended by the various acts suspending the statutes of 
limitation up to the 21st of July, 1868, and there is nothing in the act 
of 1869, in any of its sections, applying to this right of the plaintiff, 
or altering this effect of said suspending acts. 


Statute of limitations. Executions. Before Judge JAMEs 
JOUNSON. Muscogee Superior Court. April Term, 1873. 


On September 11th, 1866, Columbus C. Cody recovered a 
judgment against John R. Ivey for $2,126 72, besides interest 
and cost. An appeal was entered by the defendant. Upon 
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the second trial, which was had on February 8th, 1867, a judg- 
ment for the same amount was recovered against said Ivey 
and Samuel B. Cleghorn, security on appeal. The execution 
based on this judgment was levied on March 4th, 1872, upon 
certain property situated in the city of Columbus, which was 
claimed by William U. Garrard, as executor of W. W. Gar- 
rard, deceased. Upon the trial of the issue thus formed, it 
appeared that Garrard, as executor, purchased said property 
from Ivey on January 26th, 1867; that he knew of the first 
judgment, but was assured by Ivey that it was obtained when 
he was out of the state, and that his testimony would produce 
a different result on the appeal trial; that Garrard, executor, 
paid a full consideration for said property, and had been in pos- 
session thereof since the date of his purchase. 

The court charged the jury as follows: “If they believed 
that the claimant bought the premises levied on from the de- 
fendant, John R. Ivey, after the first verdict, and went into 
possession of the premises four years prior to the levy, and 
was a bonu fide purchaser, and a bona fide purchaser was one 
who bought, intending to buy, and pays a fair price for the 
property, and buys with no intention to hinder or delay ered- 
itors, then the claimant holds the premises discharged from 
the lien of the plaintiff’s judgment, notwithstanding the evi- 
dence introduced in this case.” 

The jury found the property not subject. The plaintiff in 
execution moved for a new trial on account of error in the 
aforesaid charge. The motion was sustained, and claimant 


excepted. 
t. J. Moses, for plaintiff in error. 
Peasbopy & BRANNON, for defendant. 


McCay, Judge. 


Assuming, as I must do, (though I did not agree to it,) that 
the decision of this court in Akin vs. Freeman, 48 Georgia, 
is correct, we are constrained to affirm the decision of Judge 
Johnson in holding that he erred in his ruling at the trial in 
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this case. It is true that this right to levy on the land in the 
possession of the claimant is a right-acquired since June, 1865, 
and is to be controlled by the laws operating upon rights so 


aceruing ; we are, nevertheless, clear that, under those laws, 


the plaintiff had not lost his lien at the time of the levy. 
Assuming that section 2583 of the Code is a statute of limi- 
tations, (and that is the ruling in Akin vs. Freeman,) it was, 
by the ordinance of 1865, suspended until the full establish- 
ment of civil government. This did not take place, as we 
have uniformly held, until the 21st of July, 1868. The only 
question left is whether the eighth section of the limitation 
act of 1869, putting all cases arising under any of the sections 
of that act, when the liability, ete., has acerued since June, 
1865, under the limitation laws of the Code, covers the right 
of a plaintiff in fi. fa. to follow the land subject to his judg- 
ment into the hands of bona fide purchasers. 

After a careful consideration of this act of 1849, we are 
clear that none of its seetions refer to this right of the plain- 
tiff or this liability of the land to be levied upon. They all 
refer to suits on debts not already in judgment. They all re- 
fer to actions, and specify in detail the causes of action to 
which they refer. In only one section is the case of judg- 
ments mentioned, and that case covers only suits upon judg- 
ments and sei. fas. to revive judgments. It would be making 
law to construe this as covering the case of a levy of a judg- 
ment. Such a construction would, too, as we think, be con- 
trary to the clear policy of the legislature, so often displayed 
since the war, of alleviating as much as possible the pressure 
of old debts and judgments against the debtor class. The 
effect, if this had been the legislative intent, would have been 
to force a levy of all judgments and a forced sale of property 
by the Ist of January, 1870, and would have filled the land 
with sheriffs’ sales, and brought sad distress upon the very 
class alluded to, a class which has received, and justly, a most 
kind consideration from all men, in view of the sad results of 
the war and subsequent events. 

Judgment affirmed. 
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Wittiam C. Cuerry, plaintiff in error, vs. Wituiam T. 
Samiru, defendant in error, 


A submission by parties litigant of the matters in suit to seven arbitra- 
tors to be afterwards chosen by one of the parties, though an order of 
the court be also taken to that effect, is not a statutory submission, 
and may be revoked before an award is made. 


Arbitrament and award. Revocation. Before Judge JAMES 
Jounxson. Harris Superior Court. October Term, 1873. 


There were three cases pending in Harris superior court 
between the above parties. On April 16th, 1873, by written 
agreement, they submitted the matters in controversy to the 
arbitrament of seven persons to be selected by William C, 
Cherry. An order of the court was taken in accordance with 
said submission. Seven arbitrators were selected, who made 
an award, Upon motion being made to make the award the 
judgment of the court, it was objected by Smith that he had 
revoked his assent to said arbitrament before the submission 
was delivered to the arbitrators. The court sustained the ob- 


jection, and Cherry excepted. 


JAMES M. Mopitey; Cuarites H. Witniams; R. A. 
, 5] 
Russe, by JAMEs M. Russet, for plaintiff in error. 


L. L. Stanrorp, for defendant. 


Tripper, Judge. 


( 
The agreement or submission, if indeed it was a submission 
at all, was as follows: 


“STATE OF GEORGIA—Harris Country. 


“ Whereas, there exists between the undersigned a matter of 
? oD 


controversy arising out of a mill business lately carried on 
under the name of W. C, Cherry, in Harris county, in which 
controversy both of the undersigned claim the indebtedness of 
the other, and also arising out of said controversy three suits 
now filed in Harris superior court, to-wit: one of W. C. 
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Cherry vs. William Smith, another vs. William Smith, and 
one of William Smith vs. W. C. Cherry, all of said suits be- 
ing now in suit in said court, and arising out of said mill 
business. And whereas, the undersigned prefer to submit said 
matter of controversy to arbitrament of arbitrators rather than 
said suits may continue in court, and have therefore determ- 
ined to submit the same to the judgment and award of seven 
persons, who are to reside in Harris county, and to be chosen 
by said W. C. Cherry, and must meet at such time and place 
as the arbitrators may select. This April 16th, 1873. 
“W.C. CHERRY, 
“WintuiaAM T. SMITH, 
“N. VAROMAN, 
“Z. C. McLeroy.” 


An order of the court was taken, reciting that the parties 
having signed a submission leaving the arbitrators to be se- 
lected by William C. Cherry, it is ordered that the said mat- 
ters be referred to and submitted to said persons to be selected 
by W.C. Cherry. 

There is nothing showing the selection of the seven arbi- 
trators by any one. Seven persons met on the 17th June, 
1873, and took an oath, reciting that whereas said matters had 
been referred to them at the April court of Harris county, 
they would impartially determine the same, ete. Then comes 
the award, signed by said seven persons, stating in the award 
that said Smith notified them that he would not appear before 
them, but withdrew from the arbitration. When the motion 
was made to make the award the judgment of the court, the 
objection was offered that Smith revoked his assent to submit 
the matters in controversy to arbitration, and did so before the 
submission was given to the arbitrators. Evidence was in- 
troduced on this point, and the court, holding that the ob- 
jection was proven, refused the motion. We think the court 
was right. It was not a statutory submission, and was revoc- 
able: Davis vs. Maxwell, 27 Georgia, 368; Russ. on Arbitra- 
tion, 147. See Crane, administrator, vs. Barry, 47 Georgia, 
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476, as to the right of a party to have an award made the 
judgment of the court. The order of the court referring the 
matters in controversy to such arbitrators‘as might be chosen 
by Cherry, one of the parties, under the submission, did not 
affect the right of Smith to revoke. What might be the ef- 
fect of a rule of court taken by consent of parties submitting 
such matters as are in controversy in court to referees specified 





in the order, is one thing; an order that they be referred to 
persons to be selected by the parties, or by one of the parties 
under an agreement between them, is another and a different 
question. If the right of revocation existed before the order 
was taken, it was not taken away by an order containing the 
terms that this did. There is strong authority for the posi- 
tion that an agreement to submit to arbitration when an order 
of court is taken accordingly and in the usual terms, may still 
be revoked, and the remedy is an action for damages against 
the revoking party, or he may be punished for a contempt. 
We do not say what the remedy would be in this case, but 
we do not think that under the facts of this case there was er- 
ror in the court’s refusing to make the award the judgment 
of the court. . 
Judgment affirmed. 


L. Ricarp Cotiint, plaintiff in error, vs. Joun NICOLSON, 
defendant in error. 


(McCay, J., was providentially prevented from presiding in this case.) 


1. A mechanic has a lien for the necessary materials furnished in order 
to comply with his contract, where his services were necessary to fit 
and put them up, though the articles may have been purchased by him. 

2. A bill of particulars need not accompany the affidavit foreclosing a 
mechanic’s lien. 


Mechanics’ lien. Before Judge Scutey. Chatham Supe- 
rior Court. May Term, 1873. 


For the facts of this case, see the decision. 
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Cuares N, West, for plaintiff in error. 
Rurvus E, Lester, for defendant. 


WARNER, Chief Justice. 


This was a proceeding to enforce a mechanie’s lien for labor 
performed and materials furnished, under the provisions of the 
act of 1869. The defendant filed a counter-affidavit, and the 
issue thus formed was tried in the court below. On that trial 
the jury, under the charge. of the court, found a verdict in 
favor of the plaintiff for the sum of $771 99. A motion was 
made by the defendant for a new trial on the several grounds 
set forth therein, which was overruled by the court, and the 
defendant excepted. 

1. The main ground of error complained of here, is to the 
charge of the court as to the plaintiff’s lien as a mechanic, 
for the materials furnished by him as set forth in the record. 
It appears from the evidence that the plaintiff is a mechanic, 
that the defendant employed him as such to fit up his restau- 
rant in the city of Savannah, and that he did so and fur- 
nished the materials for that purpose, to-wit: one nine-foot 
carving table, one seven-foot range, one broiler, one water 
fount and pipe, iron bars for broiler, two hundred and ninety- 
one pounds copper pans, frying pans and omelet pans, four 
two-light chandeliers, one four-light chandelier, four three- 
light chandeliers, two two-ligit chandeliers, twenty globes 
for chandeliers, one two-light pendant, back room chandelier. 
The plaintiff purchased these several articles, did not make 
them ; but it required a mechaniz to put up and fit together 
the aforesaid articles, to-wit: table, chandeliers, ete. The ar- 
gument for the defendant is, that as to these several articles 
furnished by the plaintiff in fitting up the defendant’s restau- 
rant, he is a vendor of them to the defendant, and has no lien 
as a mechanic for the price thereof as for materials furnished 
under the statute. ‘The court charged the jury, “that if they 
found from the evidence that the plaintiff, as a mechanic, en- 





562 SUPREME COURT OF GEORGIA. 





Collini vs. Nicolson. 


tered into a contract with the defendant to fit up his restau- 


rant, and did, in the capacity of a mechanic, furnish the ar- 
ticles specified in the plaintiff’s bill, and did the labor and 
charged for them in the performance of said contract, then 
the plaintiff had a lien upon the property of defendant to the 
amount of said bill for said articles and labor, even though 
the plaintiff had bought the articles which he so furnished.” 
The plaintiff was employed as a mechanie by the defendant, 
to fit up his restaurant, to enable him to do the business of a 
restaurant keeper therein, and to furnish the proper and neces- 
sary materials for that purpose. It required, according to the 
evidence, a mechanic to put up and fit together the articles 
referred to, for the use intended. The necessary materials 
furnished by the plaintiff, as a mechanic, under his contract 
with the defendant to fit up his restaurant, gave him a lien 
therefor, under the provisions of the act of 1869. “ Mechan- 
ics shall have liens upon the property of their employers for 
labor performed and for materials furnished,” are the words 
of the act. The plaintiff performed the labor as a mechanic, 
in fitting up the defendant’s restaurant, and furnished the ma- 
terials for that purpose under his contract with him. Were 
the materials furnished by the plaintiff, contained in the bill of 
particulars, necessary to complete the job in connection with 
the plaintiff’s labor? The defendant’s restaurant could not 
well have been fitted up for the use intended without the ma- 
terials furnished by the plaintiff specified in the bill of partic- 
ulars, and his labor performed thereon in fitting up the same 
for the use of the defendant, and it is not pretended that the 
materials so furnished by the plaintiff, were not necessary for 
that purpose. In our judgment there was no error in the 
charge of the court to the jury, in view of the evidence con- 
tained in the record. 

2. The Code, which provides for the enforcement of mechan- 
ics’ liens, does not require that a bill of particulars for the labor 
performed and materials furnished should accompany the affi- 
davit of foreclosure, and therefore there was no error in the 
refusal of the court to dismiss the proceeding for the want of 
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such bill of particulars, though we think it would be a good 
practice to do so; but we are not legislators to make the laws, 
our duty is to interpret and enforce them. 

Let the judgment of the court below be affirmed. 


JANE A. Dumas, plaintiff in error, vs. Joun NeEau et al., 
defendants in error. 


It was no abuse of the discretion of the court to refuse the injunction in 
this case, or to hold up a larger amount of money than he did. 


Injunction. Before Judge Hatt. Monroe county. At 
Chambers. February 26th, 1874. 


Jane A. Dumas filed her bill against John Neal and the 
sheriff of Monroe county, making, in brief, this case : 

Complainant, upon her marriage with her husband, James 
H. Dumas, entered into a marriage contract, by which she 
secured to her separate use all property she then had or which 
she might thereafter acquire, he receiving said property simply 
as trustee. This instrument was properly recorded. The 
marriage was solemnized in January, 1862. Her husband, 
within a short time thereafter, received into his possession, as 
such trustee, two slaves, of the annual value for hire of 
$200 00. These slaves he controlled, and received the hire 
thereof, until they were emancipated in 1865, He received, 
also, a legacy of $400 00, bequeathed to her by her uncle, 
Thomas J. Mann. 

In the year 1865, her said husband, desiring to have the 
aid of complainant in keeping a boarding-house in the town 
of Forsyth, contracted that if she would give her personal 
services to such business, he would pay to her one-half the 
proceeds of this business. In pursuance of said agreement, 
during the years 1865, 1866, 1867, and up to the death of her 
said husband, which occurred in the spring of 1868, she gave 
her attention to such business, and in most instances he paid 
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over to her the amount due under their contract, amounting 
to between $200 00 and $400 00 per annum, as a part of her 
separate estate, She would then lend to him these various 
amounts. There is due to her on this account $1,000 00, 

These various amounts, due to her from the estate of her 
deceased trustee, occupy the position of a preferred debt. Her 
said husband died insolvent. His largest creditor is John 
Neal, who holds a judgment against him as security for Allen 
Cochran for about $12,000 00, obtained at the November 
term, 1861, of Monroe superior court. There has been no 
administration upon Dumas’ estate. Complainant, on account 
of her poverty, ignorance of business, and inability to give 
bond, has failed to take out letters. She has had assigned to 
her dower and twelve months’ support. Neal has recently 
levied upon the only real estate left by her husband, beyond 
that assigned to her, upon which she claims the first lien for 
the payment of her preferred debt. Neal’s execution is pro- 
ceeding illegally, for the reason that there is an entry of 2 
levy on fifty-three bales of cotton, of date October 23d, 1865. 
This levy is entered dismissed on November 13th, 1865, by 
order of plaintiff’s attorney. On the day of its dismissal 
there is entered a second Jevy upon the same amount of cot- 
ton, which is still undisposed of. ‘This cotton was levied on 
as the property of Allen Cochran, the principal. Complain- 
ant therefore claims that, by reason of said dismissal said 
execution is satisfied, and at least said security discharged ; 
also, that there cannot be a legal levy upon said land until 
some disposition is made of the last levy on the cotton. There 
being no administration upon her husband’s estate, there is no 
one to set up this illegality. She has notified the ordinary of 
the necessity of an administration, and has demanded the ap- 
pointment of the clerk of the superior court. 

Prays that a sale under said levy may be enjoined ; that 
complainant’s claim may be decreed to be a preferred debt 
against the estate of her deceased husband, and that the writ 
of subpcena may issue. 

Neal answered, in substance, as follows: Knows nothing 
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about the ante-nuptial contract mentioned, or about the marri- 
age. Knows nothing as to said negro slaves and their hire, 
who was chargeable with same, or the amount; has no doubt 
that the hire was used by way of service. Has no knowledge 
of the kind of property, ifany, or by whom received, from com- 
plainant’s mother or Thomas J. Mann, or the value of said 
property. Defendant has no knowledge of the contract set 
out in complainant’s bill as to work and labor of complainant. 
Having been a ereditor long before said contract, he insists 
that Dumas could not make a voluntary gift to the use of 
himself and family, and thus encumber his estate with pre- 
ferred claims, to the ruin and defeat of ereditors. Knows 
nothing of the labor and service she performed, and if per- 
formed, it was such as was due by a wife. He believes she 
was, before her husband’s death, a helpless invalid, and large 
amounts of labor, money and service were bestowed upon her 
by said Dumas. Has heard that complainant received the 
negro hire and appropriated it as she chose. Has been in- 
formed, as to hiring of complainant, that said Dumas prom- 
ised his wife and daughter, if they would undertake this in- 
creased Jabor, he would be able to dress them better than he 
otherwise would. As to the proceeds of said boarding amount- 
ing to $1,000 00, this defendant does not believe any such 
thing. The dower and twelve months’ support of complain- 
ant and children have absorbed all of the estate except the 
Jands levied on.- Defendant has been informed, and believes, 
that complainant has received the rent of the estate since the 
death of Dumas, of the annual value of $250 00, and for which 
she is bound as executrix in her own wrong, and asks that she 
may account on the hearing of this bill. The whole amount 
of his fi. fa. is due and unpaid. Has tried for years to make 
money out of Cochran’s estate, at great expense, and has failed 
to do so. Admits levy on fifty-three bales of cotton, It was 
claimed by one Patten, and levy was dismissed by defendant’s 
attorney for some defect in the papers, and was re-levied on 
the same day, on the same cotton, which is now claimed as 
not subject to said fi. fa. The cotton has long since been sold, 
¢ 
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and the proceeds are now in the hands of a receiver, subject to 


the priorities which may finally be established. Defendant 
has no hope of ever realizing one cent from said fund, 

Affidavits were read on the hearing of the motion for in- 
junction, in support of the bill and answer respectively. 

It appeared that James H. Dumas, as trustee for his wife, 
received of A. V. Mann, as administrator of Thomas J. Mann, 
$330 98, on March 5th, 1864. 

The chancellor directed that the sheriff should proceed to 
sell the property levied on, and out of the proceeds deposit 
$400 00 in the office of the clerk of the superior court of 
Monroe county to cover the preferred claim of complainant. 

To this order complainant excepted. 


Sreer & Stewart, for plaintiff in error. 


PeerpLtes & Howe.t_; CasBaniss & Turner, for de- 
fendants. 


McCay, Judge. 


There was no reason for an injunction. The complainant, 
at best, had only a claim upon the fund the property might 
raise. We think, too, the court has held up enough of the 
fund. The use of the negroes by the family furnishes no fair 
ground of a charge against the husband. As to the claim for 
services, we think it is pushing the separate right of the wife 
very far. It was her duty to her husband, whilst she lived 
with him, to do these very things; she is not to be a drone in 
the hive. Our laws go very far in protecting the property of 
the wife against the husband’s debts and extravagances. But 
the view taken by the plaintiff in error makes the husband 
the slave to work and provide for the wife, and she to set up 
and enjoy herself. Such claims come up very suspiciously, 
and may fairly be treated as frauds upon creditors. We 
think, too, her use of the property other than the dower or 
homestead, is a fair offset to her claims for labor. True, she 
got it under the judgment of the ordinary, but that judgment, 

* 
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as the federal court has held, was void as against this debt. 
We will not disturb the decision of the chancellor. He did 
not abuse his discretion. 

Judgment affirmed. 


ELBert Marry, plaintiff in error, vs. Tae State OF GEor- 
Gta, defendant in error. 


When a jury, on the trial of a criminal case, have retired to consider of 
the verdict, and have been called back by the court to be recharged, it 
is the right of the defendant to have his counsel present, and he does 
not lose this privilege unless by a clear and distinct waiver thereof. 


Criminal law. Jury. Practice in the Superior Court. 
Before Judge Hint. Bibb Superior Court. April Term, 
1873. 


Martin was placed on trial for the offense of simple larceny. 
He pleaded not guilty. The jury found to the contrary. He 
moved for a new trial upon the following, among other 
grounds : 

“Because the court erred in recalling the jury from their 
room, after.they had been charged with the case, and after 
they had been out over two hours considering their verdict, 
and giving them a second charge in the absence of defendant’s 
counsel and without his consent, and by this second charge 
may have caused the conviction of the accused.” 

The presiding judge refused to certify the ground aforesaid 
for the reason that he understood the solicitor general to say 
that counsel for the defendant had waived everything, or he 
would not have recalled and recharged the jury. 

The solicitor general stated that when counsel for defendant 
was about to leave the court-room, while the jury were out, 
he understood him to say that he waived everything. 

Counsel for defendant stated that he only waived the poll- 
ing of the jury and the reception of the verdict in his absence. 
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The court required counsel for defendant to strike the afore- 
said ground from the motion, to which defendant excepted. 

The motion for a new trial was overruled, and defendant 
excepted. 

The judge certifies that counsel for defendant was absent 
from the court-room at the time the jury was recharged with- 
out leave. 


Lyon & Irv1y, for plaintiff in error. 


Cuaries J. Harris, solicitor general, by Joun Rutu- 
ERFORD, for the state. 


Trrpre, Judge. 

It is true the court required the prisoner’s counsel to strike 
from his motion for a new trial the ground that the jury were 
called back after they had retired, and were again charged by 
the court in the absence of defendant’s counsel. But it still 
appears from the record that this was the fact, and the reason 
assigned for striking this ground was that the court under- 
stood the solicitor general to say, to-wit: that counsel for de- 
fendant had waived everything. Counsel for defendant de- 
nied this, and stated what he did waive, which was “the poll- 
ing of the jury and the reception of the verdict in his ab- 
sence.” There was then a misunderstanding between the 
counsel for the state and the defendant. Should that mistake 
or disagreement cause the forfeiture or loss to the defendant of 
his right to the benefit of counsel during one of the most im- 
portant portions of his trial, the charge of the court to the jury ? 
The constitutional guaranty that “every person charged with 
an offense against the law shall have the privilege and benefit 
of counsel,” should be strictly guarded and preserved. So 
deeply grafted in our practice has this great right become that 
none are so low or so poor but that they may rely upon it. 
If it be so that they are unable to retain counsel, the courts 
will appoint counsel for them, without charge to the defend- 
ant. The same duties and responsibilities rest upon counsel 
thus appointed as if they received the fullest pecuniary com- 
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pensation. Nor does the fact that a defendant is thus repre- 
sented lessen his right to have his counsel present at all stages 
of his trial. 

It is said that under the rule we hold in this case, courts 
might be embarrassed in the administration of justice, that 
eases could not be conducted with certainty to a conclusion if 
counsel for a prisoner could stop the trial by wilfully absent- 
ing himself from the court-house. To this objection it may 
be replied that courts are armed with plenary authority to en- 
force the discharge of duty on the part of all their officers. 
And, besides, a fitting and proper penalty on derelict coun- 
sel in the case supposed, they could, in cases when the neces- 
sity arose, require the defendant to procure other counsel, or 
make the appointment for him. If the absence of counsel 
resulted from a cause which would be a good ground for 
continuance, and it would not be proper to substitute other 
eounsel, it were better that there should be a continuance, 
or at least a temporay postponement, than that one not. skil- 
led in the law, and who was largely ignorant of his le- 
gal rights, and perhaps totally ignorant of the practice on 
which those rights rested, should lose a privilege, the value of 
which cannot be estimated, and which the organie law says 
shall not be taken from him. So, in this case, it would not 
probably have taken much time, possibly a few minutes, to 
have secured the attendance of defendant’s counsel, or had 
that been impossible, other counsel might have been chosen 
by the defendant or appointed by the court. An effort in 
that direction would have been proper. As this important 
privilege was lost to the defendant in this case, and at a eriti- 
cal stage of the trial, through a mistake of the state’s counsel, 
at least it is positively so stated by defendant’s counsel, and 
doubtless the court was misled by it, we think that there 
should be a new trial. 

Judgment reversed. 


Vos. 24, 87. 
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Henry T. Sairu, agent, plaintiff in error, vs. Braxton 
EzevL, defendant in error. 


Possession under an order setting apart a homestead to the wife of the 
defendant in execution, cannot be tacked to subsequent possessions to 
protect the purchaser under section 3583 of the Code, from the seizure 

of said homestead under an execution based on a debt contracted prior 

to the adoption of the Constitution of 1868. 





Homestead. Judgments. Prescription. Statute of limi- 
tations. Possession. Before AuGustus REESE, Esq., Judge 


Jasper Superior Court. August Term, 1873. 





This case is fully reported in the decision. 
C. F. Akers, for plaintiff in error. 
Key & Preston, for defendant. 


Waryer, Chief Justice. 


In September, 1866, the plaintiff obtained a judgment 
against E. T. White, and execution issued thereon. In 1869 
the wife of White, the defendant in execution, obtained a 
homestead for the benefit of herself and children on the prop- 
erty of her husband, and continued in possession of the same 
until May, 1870, when the homestead was exchanged with 
Battie for a lot in the city of Atlanta, with the approval of 
the ordinary, which was valued at $2,000 00. Battie re- 
mained in possession of the homestead land until Mareh, 
1871, and then sold it to Smith, as agent for his wife, for 
$2,000 00, who went into the possession of it. Both Battie and 
Smith purchased the homestead in good faith, paid full value 
therefor, believing they were getting a good title. ‘The exe- 
cution against White was levied on the land set apart as a 
homestead, as his property, and claimed by Smith, as agent 
for his wife. On the trial of the claim the claimant sought 
to protect her possession as a bona fide purchaser for a valu- 
able consideration under the provisions of the 3583d_ section 
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of the Code. In order to make out the four years’ possession 
of herself, and those under whom she claimed, it became ne- 
cessary to count the time Mrs. White, the wife of the defend- 
ant in execution, was in possession of the homestead. The 
court held and decided that the time of her possession could 
not be counted, and the claimant excepted. We find no error 
in the ruling of the court. Mrs. White was not in possession 
of the homestead as a bona fide purchaser for a valuable con- 
sideration within the meaning of the section of the Code before 
cited, if indeed she was in possession of any homestead at all, 
as against debts contracted prior to the adoption of the consti- 
tution of 1868. 

Let the judgment of the court below be affirmed. 





Ex parte GRANVILLE C, ConneER, plaintiff in error. 


1. Under article 3, section 4, paragraph 5, of the constitution of this 
state, which declares that ‘‘no law shall pass which refers to more 
than one subject matter, or contains matter different from what is ex- 
pressed in the title thereof,’’ it is not competent for the general assem- 
bly to enact a law incorporating three separate and distinct corpora- 
tions, or reviving by name three charters which had become obsolete. 

. Where a person summoned as a juror claims exemption from such 
duty under an act of the general assembly, the decision of the court 
refusing such right is one to which a writ of error will lie. Though 
such person may have served his time as a juror, yet his name is still 
in the jury box; and, in addition to this, the decision affects the ad- 
ministration of public justice. See end of report, (R.) 


Constitutional law. Laws. Corporations. Bill of excep- 
tions. Practice in the Supreme Court. Before Judge Hi. 
Bibb Superior Court. October Term, 1873. 


The plaintiff in error having been drawn and summoned 
to serve upon the traverse jury in Bibb superior court, at 
April term, 1873, made application to be discharged, upon 
the ground that he was a member of the Macon Volunteers, 
a military company, the members of which were exempt from 
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such service, and which had filed in the office of the clerk of 
the superior court of said county, a certificate specifying the 
names of the members, as provided by law, the name of the 
movant appearing thereon as first sergeant of said company. 

It appeared that by the original charter of the Macon Vol- 
unteers, approved December 7th, 1841, the members of said 
company were exempted from jury duty. That said act was 
re-enacted on February 20th, 1873, as follows : 


“An Act to re-enact and declare of full foree an act entitled 
‘An act to incorporate the volunteer corps of infantry in 
the city of Macon, and to grant certain privileges to the 
sume,” approved December 7th, 1841; and to extend the 
provisions of said act to the Floyd Rifles, of the city of 
Macon, and the Clinch Rifles and Irish Volunteers, of the 
city of Augusta.’ 

“Section I. The General Assembly of the State of Georgia 
do enact, That the above recited act is hereby re enacted and 
declared to be of full foree and validity, and. that all the 
powers, privileges, franchises and immunities therein granted 
to the Macon Volunteers be, and they are hereby renewed 
and confirmed unto the said Macon Volunteers and Floyd 
Rifles, of the city of Macon, and the Clinch Rifles and Irish 
Volunteers, of the city of Augusta.’ 

“Section IT. repeals conflicting laws.” 


The application was refused and Conner excepted. 

When this case was called, a motion was made by counsel 
for the State of Georgia to dismiss the writ of error upon the 
ground that a reversal would not benefit the plaintiff in er- 
ror, as he had already served his time asa juror. The mo- 
tion was overruled, the court enunciating the principle em- 
braced in the second head-note. 


G. W. GustIN, for plaintiff in error. 


N. J. HamMonp, attorney general; R. W. Jetson, so- 
licitor general pro tem., by JoHN RUTHERFORD, for the state. 
$ lL » %) ; 
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McCay, Judge. 


1. The privilege claimed by Mr. Conner is dependent on a 
special grant, an exemption from a publie duty cast by law on 
citizens in general of his class, and his right to the exemption 
should be clearly made out, under strict rules of construction. 
Much might be said under such a rule against his right, even 
assuming the validity of the law under which he claims. At 
best the exemption only arises by inference and implication 
and not by direct grant, and under the rules for construing 
special laws granting special exemptions, it might well be de- 
nied. Again, the ordinary, and not the clerk of the superior 
court, is the suecessor of the clerk of the inferior court in 
matters pertaining to county affairs, and this particular mat- 
ter—the exemption of one from jury duty, would seem to be- 
long to the office where the books and names from which the 
list is made up, the tax books, are kept. But we affirm the 
judgment, on the ground that the act of reincorporation un- 
der which the right is claimed is in violation of article 3, sec- 
tion 4, paragraph 4 of the constitution. That paragraph de- 
clares that no act shall pass having more than one subject 
matter. This act has for its avowed purpose the creation of 
three separate corporate bodies, and, as we think, comes ex- 
actly within the intent and scope of this prohibition. The 
evident intent was to prevent what is commonly known as 
“log rolling,” passing through a measure not on its own 


5 


merits, by combining it with other measures, each of which 
has a certain strength, and thus pulling them through by vir- 
tue of their combined strength. This bill is, too, one for pri- 
vate benefit, and makes just the ease provided for. If such 
a bill as this is not obnoxious to the rule, it will be difficult 
to find one. A fertile imagination can always get up some 
sort of a thread that will connect ideas however incongruous, 
The thread suggested here is that these companies have a com- 
mon purpose. But that is true of two railroads or two banks. 
We are inclined to think, too, that the title of the act does 
not bring this exemption within its scope. There is a wide 
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distinction between a charter of a corporation and an. exemp- 
tion from public duty ina charter. The legislature might 





well grant the one and refuse the other. The title here indi- 
eates that a certain charter is to be revived. Is there any- 
thing in this to indicate that a certain exemption of its mem- 
bers from jury duty is also to be granted ? 

2. As appears, this exemption was the whole object of the 
Jaw, and the revival of the charter was a mere device to get 
the exemption passed. We suppose this was a deliberate 
scheme, by this very misnomer, to get through the legislature 
an exemption which would not have been granted had the 
real intent been apparent. Such devices are very reprehensi- 
ble, and so far as it is in our power, we feel disposed to apply, 
for the purpose of stopping them, the constitutional prohibi- 
tion in its plain and obvious meaning. 

Judgment affirmed. 


JOHN CUNNINGHAM, assignee, plaintiff in error, vs. ALBERT 
R. Lamar, defendant in error. 


(MeCay, J., was providentially prevented from presiding in this ease.) 


Where a plaintiff. who sues out a summons of garnishment, signs the 
partnership name of which he is a member, as surety to the bond re- 
quired by law, and his partner is present consenting thereto, and after- 
wards comes into court and ratifies the same under seal, and proposes 
to substitute his signature for that of the firm: 

Held, that the amendment to the bond should have been allowed, and 
whilst we are strongly inclined to the opinion that the bond was bind- 
ing on the partner individually who thus consented to the signing, we 
are satisfied it was error to refuse the amendment and to dismiss the 
garnishment. 


Garnishment. Amendment. Partnership. Before Judge 
CuisoLM, City Court of Savannah. July Term, 1873. 


Process of garnishment issued on a suit in favor of Cun- 
ningham, assignee, against Albert R. Lamar, and was served 
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upon Beard & Kimball. The garnishees answered, denying 
indebtedness, ete. ‘The answer was traversed. Judgment was 
obtained against the defendant. Upon the trial of the afore- 
said traverse, counsel for defendant moved to dismiss the gar- 
nishment proceedings because the bond was signed by Cun- 
ningham, as assignee, as principal, and by him, in the name of 
the firm of Claghorn & Cunningham, as security, said firm 
being composed of said Cunningham and one Joseph 8. Clag- 
horn. 

Counsel for plaintiff proposed to amend said bond by giv- 
ing other and additional security. This the court refused to 
permit, and plaintiff excepted. 

Counsel for plaintiff then filed an instrument executed by 
said Claghorn, to the effect that the signature by said Cun- 
ningham of the firm name of Claghorn & Cunningham to 
said garnishment bond, was made with his full knowledge 
and consent at the date of its signing, and that he ratified and 
confirmed the action of said Cunningham in the premises. 

The court, nevertheless, dismissed said garnishment pro- 
ceedings, and plaintiff excepted. Error is assigned upon each 
of the aforesaid grounds of exception. 


Henry B. Tompkins, for plaintiif in error. 


JULIAN HartrinGes, for defendant. 


Triprg, Judge. 


There can be no doubt that one partner cannot, of his own 
authority, bind the partnership by signing the firm name to a 
bond which is necessary in suing out a legal process for him- 
self in some individual suit of his own, nor indeed in actions 
in favor of any persons except the firm. Where it is in be- 
half of the firm, special power so to sign is given by the Code, 
And without the proof offered in this case, the garnishment 
bond would have been a nullity in so far as it wanted securi- 
ty. It is claimed by defendant in error that although Clag- 
horn, the other party, authorized and consented for his co- 









SUPREME COURT OF GEORGIA. 








Claghorn & Cunningham rs. Saussy. 


partner to sign the firm name, yet, as the instrument executed 






was under seal, the authority must also have been under seal. 






It cannot be denied that this was, as a general rule, the doc- 
trine of the common law. But there are limitations and ex- 
ceptions to it which largely modify its operation. There is 







another rule of the common law, as ancient as the other, which 






wakes a deed executed by an agent in the presence of his 

principal the deed of the latter, although the authority to 
. ‘ . 3 ° - 4 

do it is merely by parol: Story on Agency, section 51; Gow 







on Partnership, 59. So, also, has it often been held, that if 






the deed be executed by one partner in the presence of and 
with the assent of all the partners, it shall be deemed the deed 
of all: Story on Partnership, section 120, and a large num- 
her of cases there cited sustaining the position. In Ellis vs. 
Francis, 9 Georgia, 325, it was held that a return of nulla 
dona on an execution made by a person other than the consta- 










ble, but in his presence and by his request, he knowing it to 






be true, might “be considered as the act of the constable him- 
self, as much so as if he had held the pen in his own hand :” 
See also Reinhart vs. Miller, 22 Georgia, 415. Whilst we are 
then strongly inclined to the opinion that Mr. Claghorn was 
bound by the bond as it was executed, either individually or 
with the partnership of which he was a member, we are satis- 
fied that it would have been proper to have allowed the 
amendment, and that it was error to dismiss the garnishment. 












Judgment reversed. 






CLAGHORN & CUNNINGHAM, plaintiffs in error, vs. ROBERT 
Saussy, defendant in error. 









The monthly wages of a forwarding clerk in the employment of a rail- 
road company, whose duty it is to attend daily to the forwarding of 
goods, to report in the morning when the drays commence work, and 
in the evening when the day’s labors are over, the company reserving 
the right to discharge him at any time, are not subject to the process 

of garnishment. 
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Garnishment. Before Judge Cuiso~tm. City Court of 
Savannah. May Term, 1873. 

For the facts, see the decision. 

Henry B. Tompxins, for plaintiff in error. 


J. R. Saussy, for defendant. 


Warner, Chief Justice. 


The only question made in this case is, whether the garni- 
shee was liable to be garnished for the wages of the defend- 
ant who was in its employment, on the statement of facts dis- 
closed by the record. It appears therefrom that the debtor 
is in the employ of the Central Railroad and Banking Com- 
pany asa forwarding clerk, for which he receives monthly 
wages; that it is his duty to report daily at seven o’clock A. M., 
when the drays commence work, and to attend to the forward- 
ing of goods consigned to said company so long as the drays 
continue to work, and at the close of the day’s work to report at 
the office of the company to assist in checking up and correct- 
ing any mistakes in the shipments or receipts by the drays 
during the day. The work is a regular routine, day by day, 
and not at intervals, and whilst the pay is monthly, the com- 
pany has the right to discharge said employee at any time 
his services are not needed, usually giving a month’s notice. 
As a clerk in the forwarding department his time is kept with 
the same regularity as that of any other employee or me- 
chanie of said company. The 3554th section of the Code de- 
clares that “all journeymen, mechanics and day laborers, shall 
be exempt from the process and liabilities of garnishment on 
their daily, weekly or monthly wages, whether in the hands 
of their employers or others: provided, that the wages of no 
person in the employment of another shall be exempt from 


the process of garnishment when the consideration of the debt 
is for provisions for the use of the employee or his family, or 
when the consideration of the debt is for the board of himself 
or family.” The object of this statute being for the benefit 
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of the laboring class of small means, should be liberally con- 
strued so as to effect the intention of the legislature. The 
employee of the Central Railroad and Banking Company, in 
this case, comes within the reason, true intent and meaning of 
the act, in our judgment, and his wages were not liable to the 
process of garnishment. In the ease of Cauraker vs. Mathews, 
25 Georgia Reports, 571, it was held that the wages of an 
overseer were not liable to process of garnishment. We can 












see no difference in principle, sound reason or public policy, 
between that case and the one now before us. The distine- 
tion sought to be made between this case and that of Butler 
& Company vs. Clark, 46 Georgia Reports, 466, we do not 
think was well taken. It is true, in that case the clerk was 
subject to a pro rata deduction for time lost, but that cireum- 
stance did not control the judgment of the court in that case. 
Let the judgment of the court below be affirmed. 












WisuaM, Kine & ALDRIDGE, plaintiffs in error, vs, GEORGE 
W. McGuire, defendant in error. 






1. To entitle different possessions to be tacked so as to make out the 
time required to establish a title by prescription to lard, it is necessary 
to show that they are successive possessions. But this rule does not 
apply to the case of a cluim to an easement on the land of another, 
arising out of the facts recited in the ensuing head-note of this sylla- 
bus. 

. A licensee who, under a parol license to enjoy an easement of a per- 
manent nature upon the land of another, such as to back water by the 
erection of a mill dam, expends money and makes investments in pur- 
suance thereof, is not liable to an action of trespass for erecting the 
dam either by the party giving the license or any subsequent owner of 
the land which is overflowed ; nor is any subsequent owner or posses- 
sor of the mill and dam liable to an action for keeping up such dam. 

8. The right to such an easement is not forfeited for non-user, unless it 

be for a period sufficient to raise the presumption of a release or 
abandonment. 

4. The newly discovered evidence on the question of a parol license au- 

thorizes a new trial, and the jury can determine whether the terms of 

the license have been complied with. 
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Prescription. License. New trial. Newly discovered evi- 
dence. Before Judge Harvey. Haralson county. At 
Chambers. May 19th, 1873. 


George W. McGuire brought complaint against Winham, 
King & Aldridge, for $1,000 00 damages, alleged to have 
been sustained by him, through the overflowing of his land 
by water, caused by the erection of a mill-dam by the defend- 
ant. The general issue was pleaded. 

The evidence for the plaintiff made this case : 

Plaintiff was damaged by the backing of the water eaused 
by the mill-dam, between $30 00 and $100 00. The dam 
was erected some twenty-five or twenty-eight years ago, and 
has been standing ever since, except perhaps for a short time 
during the war. 

The evidence for the defendant showed that the dam was 
rather a benefit than otherwise to the plaintiff’s land. 

The court charged the jury on the subject of prescription as 
follows : 

He first read to them section 2679 of the Code, and then 
said, in substance, as follows: That if the evidence showed 
that the defendants, and those under whom they claimed, have 
had the dam in use for as much as twenty consecutive years 
before the commencement of this suit, with claim of right to 
do so, in the.manner described in the section of the Code, this 
would perfect by prescription the defendants’ right to so use 
the dam to the same height as it had been during said twenty 
years; that the burden of making out such prescriptive title 
is on the defendants; that if the evidence shows that the de- 
fendants have abandoned it at any time during the twenty 
years, by ceasing to use or keep up the dam, this would create 
such a breach as would destroy the continuity of the posses- 
sion, and destroy the prescriptive right; but that if the dam 
was washed away by freshets and rebuilt in a reasonable time 
thereafter, or if it was taken down for necessary repairs and 
again replaced within a reasonable time, such reasonable time 
would not amount to abandonment, and would not destroy 
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the continuity of possession as mentioned in the Code. That 
‘ I 





if the evidence showed that defendants have such prescriptive 
right, plaintiff would not be entitled to recover; that a pre- 
scriptive right to raise the dam to any particular height would 
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prevent any recovery for the plaintiff, beyond the damages 







caused by exceeding such height. 
The jury found for the plaintiff $50 00. The defendants 
moved for a new trial because the verdict was contrary to the 







evidence, the law, the charge of the court, and because of 






newly discovered evidence. 

In support of the last ground was attached the affidavit of 
L. H. Davis, to the effect that he was in possession of the land 
on which the mill-dam was built, in the year 1548; that the 
Jand owned by the plaintiff was then owned by G. W. Par- 
ker; that in that year deponent and Parker entered into an 










agreement to the effect that deponent was to build said dam, 
and that when built it was to remain without limitation as to 
time, provided it did not put the water out of the banks at 
’ that deponent 







the mill “at a common stage of the water;’ 






built the dam as high as he could under the provisions of this 





agreement, 
Also the affidavits of Ephriam J. Newman and C. D. Ly- 
ner, to the effect that they had known the dam for at least 







twenty-five years, and that it had never been down except for 





repairs. 
Also the affidavit of the defendant, Winham, to the effect 
that this evidence had been discovered since the trial. 








‘The motion was overruled, and defendants excepted. 
This case was tried before Judge McCutchen, at the Sep- 
tember term, 1872, of Haralson superior court. The motion 
for new trial was heard before Judge Harvey, at chambers. 









Tomson & Turner; W. Brock, by.Cottrer & CoL- 
LIER, for plaintiffs in error. 






No appearance for defendant. 
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Tripre, Judge. 


1. If money has been expended and investments made by 
reason of a parol license to an easement on the land of an- 
other, and for the enjoyment of the same, such as to back 
water by the erection of a mill-dam, the licensee is not liable 
to an action for damages for erecting the dam, either by the 
party giving the license or by any subsequent owner of the 
land which is overflowed. Nor is any subsequent owner of 
the mill and dam, or one who is in possession thereof, liable 
to an action for keeping up such dam: Sheffield vs. Collier, 3 
Georgia, 82. In such a ease, as was said in JJayor, ete., of 
Macon vs. Franklin, 12 Georgia, 239, the licensee occupies 
the position of a purchaser for value. 

2. It is true that to entitle the different possessions to be 
tacked so as to make out a prescriptive title to land, it is nee- 
essary to show succession in the possessions, But an ease- 
ment, such as the one referred to, is an accessory toa tenement, 
and passes with it to a subsequent owner, both as against the 


proprietor of the servient land who granted the license, and 


against each successive proprietor: Gale & Whatly on Ease- 
ments, 7, 8, 354. So that if the present owner of the dom- 
inant heritage can show that a former proprietor of the one 
which bears the servitude, granted the right to the easement, 
either by deed or by parol, which became irrevocable by rea- 
son of expenditures and improvements under it, and whereby 
such easement attaches as an appurtenant or accessory to the 
dominant tenement, he is not bound to connect his title or 
possession with that of the grantee of such easement. Such 
proof would charge the plaintiff’s land with the servitude, as 
also it would establish it as a right attached to the land of 
defendant. The same authority just quoted says, (page 6,) 
“considered with regard to the servient tenement, an easement 
is but a charge or obligation curtailing the ordinary rights of 
property; with regard to the dominant tenement, it is a right 
accessorial to these ordinary rights, constituting, in both eases, 
a new quality impressed upon the respective heritages.” 
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3. The right to an easement may be lost by abandonment 
or forfeited by non-user; but the forfeiture will not be in- 
curred unless the non-user be for a period sufficient to raise 
the presumption of a release or abandonment: Rerick vs, 
Kern, 14 Serg. & R., 267; Moore vs, Rawson, 3 Barn. & Cr., 
332; Liggins rs. Inge, 7 Bing., 693. 

4. The motion for a new trial contains the affidavit of a 
former owner of this mill and dam, which states that he erec- 
ted the dam some twenty-five years ago, in pursuance of an 
agreement with G. W. Parker, the then owner of plaintiff’s 
land. One ground in the motion is this, as well as other 
newly discovered testimony. This testimony might materi- 
ally affect the result of the case, under the principle stated 
with reference to a parol license. The affidavit does not state 
whether this “agreement” was in parol or not. From the 
terms used in other parts of the affidavit, it probably was. 
Plaintiff in error is entitled to the opportunity to use it. The 
other affidavits were on the question of non-user of the dam. 
Though probably not of themselves sufficient to authorize the 


granting a new trial, as evidence on both sides was introduced 
on that point of the same character, they yet add some force 


to the claim for another investigation of the case. 
New trial granted. 


MontTGOMERY AND West Potnt RatLroap Company, 
plaintiff in error, vs. Jesse BorinG, defendant in error. 


1, Suit was brought against the ‘‘ Montgomery and West Point Railroad 
Company, otherwise called the Western Railroad Company.’’ Objec- 
tion was made to the form of the action. It appeared that the legis- 
lature of the state of Alabama had authorized the surrender of the 
charter of the M. and W. P. R. R. Co., and its incorporation into the 
W. R. R. Co. ; that whatever name this company had, it regularly 
used the depot at West Point, in the state of Georgia, known as the 
M. and W. P. R. R. depot ; that by act of the general assembly of the 
state of Georgia, passed in 1837, the M. and W. P. K. R. Co. was in- 
corporated, and its office for the service of writs, etc., fixed at West 
Point: 





ATLANTA, JANUARY TERM, 1874. 583 


Montgomery and West Point Railroad Company vs. Boring. 








Tleld, that the allegation ‘‘ otherwise called the Western Railroad Com- 
pany ’’ was surplusage, and need not be proved. 

2. A railroad company which succeeds to the rights and privileges con- 
ferred upon another by its charter, becomes also subject to the same 
liabilities. 

. In an action against a railroad company for an injury to the person, 
damages traceable to the act, but not its legal or natural consequence, 
are too remote and contingent. 

. It is error for the court to charge the jury that certain enumerated 
facts, if proven, would constitute negligence. Negligence is a question 
of fact, of which the jury are to judge from the evidence, and not a 
question of law. 

. Where the evidence would have required the jury to have found the 
verdict wholly independent of an erroneous charge of the court, a new 
trial will not be ordered. 

. Whilst this court will always be careful to protect railroad companies 
against excessive damages, still, when from gross negligence the lives 
and safety of passengers are exposed to danger, and injury results 
therefrom, it will not interfere with the finding of a jury except when 
it is apparent that the verdict was the result of passion or prejudice. 


tailroads. Corporations. Damages. Negligence. Charge 
of Court. Immaterialerror. New trial. Before Judge Bu- 


CHANAN. ‘Troup Superior Court. May Term, 1873. 


For the facts of this ease, see the decision. 


A. W. Hamnonp & Son, for plaintiff in error. 

Ist. This defendant can do nothing in Alabama, and there- 
fore the case should have been dismissed. (See charter—acts 
of 1837.) 

2d. The evidence shows that this defendant did.not carry nor 
wrong the plaintiff. Ad/egata and probata must agree: Felix 
vs. The State, 18 Ala. R.; Dill vs. Rutter, 30 Ala. R.; 1 
Gr. on Ev., sees. 63, 66. The Alabama corporations did the 
wrong ; they are not the same as the Georgia corporation: 1 
Gr. on Ey., sees. 63, 64; 2 B. & Ald., (E. C. L.,) 756; 12 
East R., 452; 1 B. & B., 538. The case in 12 Wallace S. 
C. R., 65, is not to the contrary ; 1 Black’s U.S.S.C. R., 
286; 5 Blatehford’s C. C. R., 317. This is not in conflict 
with Berry vs. M. and W. R. R. Co., 39 Ga. R. 


od. The evidence should have been confined to the dam- 
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ages alleged: 1 Ch. on Pl., top pages 896, 397; 2 Gr. on 
Ev., sec. 254, and cases cited ; Code, see. 3070. 

4th. The evidence of subsequent sick spell in 1872 was too 
remote ; 2 Gr. on Ev., see. 256, and cases there cited ; Code, 
sections 2944, 3072, 3073, 3074. 

5th. Verdict may specify plea on which it was founded : 
Code, see. 3560. - 

6th. As to 11th and 12th grounds in motion, the judge 
stated certain facts and said they constituted negligence. Neg- 
ligence is a question for the jury: Wallace vs. Clayton, 42 
Ga., 443; M. & W. R. R. Co. vs. Davis, 18 Dbid., 680, (5.) 
He had no right to intimate opinion, and doing so necessitates 
new trial: Code, sec. 3248 ; Kitchen vs. Verdell, 42 Ga., 537; 
Stephenson vs. ‘The State, 40 bid., 291; Phillips vs. Williams, 
39 Lbid., 602; Whitely vs. The State, 38 [bid., 50-73; Horne 
vs. The State, 37 [bid., 93; Scott vs. Winship, 20 Lbid., 430 ; 
Hunter vs. The State, 43 Ibid., 484, (4;) Grant vs. The State, 
45 Ibid., 477; Johnson vs. Wright, 48 Jbid., 648. 

7th. Common law supposed to be of force in Alabama: S., 
%. & D. R. R. Co. vs. Lacy, 43 Ga., 461. At common law, 
contributory negligence barred recovery: 18 Ga. R., 679; 19 
Ibid., 437; 29 Ibid., 358; 28 Ibid., 93, (1;) 35 Lbid., 105; 
38 Ibid., 409; 42 Lbid., 327; 56 Penn. St. R., 294; 7 Allen, 
207. 

8th. Court should control counsel in the argument: 11 Ga., 
257, 634; 12 Ibid., 512, 522; 15 Lbid., 399; 25 Lbid., 227; 
43 Ibid., 372. He should have done so in his charge: 17 
Ga., 446. Its want may have injured us: 30 Ga., 153. 

9th. The verdict was excessive for disabling one for three 
months to make money, and crippling him for life by broken 
ankle. We had necessary platforms: 2 Redf. on Railways, 
p- 241; P. R. R. vs. Zebe, 33 Penn. St. R., 318. This is not 
opposed by cases cited by plaintiff’s counsel: Sherman on 
Railways, 321, 322; 4 Cush., 400; 26 Iowa R., 124-5; 56 
Missouri, 234; 51 Penn. St. R., 331; 3 Exch. R., 533; 81 E. 
C. L. R., 178; 95 Lbid., 923; 115 Lbid., 184. 
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B. H. Hini & Son; Lester & Trromson, for defendant. 

Ist. Nothing in objection to form of action. No plea to the 
jurisdiction: Acts of 1837, p. 201; 39 Ga., 504; 12 Wal., 
650; Code, see. 1686; 37 Ga., 401, 410, 419. 

2d, Charge as to damages correct: Code, see. 3070, et seq.; 
Code, sec. 5068. 

3d. Charge as to negligence correct : 28 N, H., 9; 26 Iowa, 
124; Shearman & Redfield on Neg., 391; 2 Pars. on Con., 
219, n. (b,) 220; Code, sec. 2067. 


WarkNER, Chief Justice. 


The plaintiff brought an action against the defendant as a 
common carrier of passengers on its road, to recover damages 
for an alleged injury caused by the negligence of the defend- 
ant. On the trial of the case, the jury, under the charge of 
the court, returned a verdict in favor of the plaintiff for 
$10,000 00. A motion was made for a new trial on the sev- 
eral grounds as specified and sect forth in the record, which 
was overruled by the court, and the defendant excepted. It 
appears from the evidence in the record that the plaintiff is a 
citizen of this state, and a physician of thirty years’ standing ; 
that he took passage on the defendant’s road at Columbus, 
Georgia, to be carried to West Point, Georgia, on his way to 
his home in Atlanta, Georgia, and paid the usual and cus- 
tomary fare for such carriage ; that at Opelika, in the state of 
Alabama, (it being the night train between Columbus and 
West Point,) it had to wait for the Montgomery train from 
half an hour to an hour before the passengers changed cars 
going to West Point. Whilst the defendant’s train was stand- 
ing on ifs track thus waiting for the Montgomery train to ar- 
rive on its way to West Point, the plaintiff had occasion to 
step out of the car, and in doing so, fell into a ditch or sewer 
nine or ten feet deep below the step of the car, and broke his leg, 
and was otherwise injured. The car was standing at or near 
the usual place of receiving and putting off passengers; there 
were no stationary lights; there were rocks, timbers and oys- 

Vou, Li. 38, 
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ter shells in the bottom of the ditch into which he fell. Plain- 
tiff used care and caution in going down the car steps, and when 
he stepped off the last ear step expected to put his fect on the 
ground instead of stepping into the open ditch, of which he 
had no knowledge at the time, it being dark. The defend- 
ant’s conductor of its train had known of the existence of the 
ditch for three years ; it has since been covered. 

1, Objection was made at the trial to the form of the ac- 
tion, the plaintiff averring that the Montgomery and West 
Point Railroad Company, otherwise called the Western Rail- 
road Company, had damaged him, ete. The court overruled 
the objection, and held that the latter averment was surplusage, 
and need not be proved, that the suit was against the Mont- 
gomery and West Point Railroad Company. There was in- 
troduced in evidence by the defendant, the acts of the general 
assembly of the state of Alabama authorizing a surrender of 
the charter by the stockholders of the Montgomery and West 
Point Railroad Company and its incorporation into the West- 
ern Railroad Company of Alabama, for the purpose of show- 
ing that there was not in the state of Alabama, at the time of 
the injury complained of, such a corporation as the Montgom- 
ery and West Point Railroad Company. The evidence in the 
record in relation to this point in the case, is that the eom- 
pany running the railroad from Montgomery, Alabama, to 
West Point, Georgia, and from Columbus, Georgia, via Ope- 
lika, Alabama, under whatever name it had, regularly and 
exclusively used the depot called the Montgomery and West 
Point Railroad depot in West Point, and kept its agents in 
said depot, and still does so. The general assembly of this 
state, in 1857, passed an act incorporating the stockholders of 
the Montgomery Railroad Company, with all such as might 
thereafter become stockholders in said company, by the name 
and style of the Montgomery and West Point Railroad Com- 
pany, within the corporate limits of the town of West Point, 
and authorized said company, in its corporate name, to pur- 
chase, receive, possess, enjoy and retain to them and their suc- 
cessors, so far as shall be necessary for the location of said 
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road, and for the construction of the necessary buildings, ete., 
and the same to sell, demise, alien, or dispose of ; and to sue 
and be sued, plead and be impleaded, answer and be answered, 
defend and be defended against, in any courts of record in this 
state. The 2d section of the act declares that this corporate 
body and their swecessors, shall exist and continue for fifty 
years after the completion of said Montgomery and West 
Point Railroad. The 3d section of the act declares that all 
bills, writs, processes of whatever kind, known to the laws 
of this state, may be served upon said company, by leaving a 
copy thereof at the depot of said company by the sheriff, con- 
stable, or other officer authorized to serve the same. By this 
act the Montgomery and West Point Railroad Company were 
incorporated as a body politie in this state, with certain de- 
fined rights and privileges, on condition that it should be lia- 
ble to be sued in the courts of this state by her own citizens, 
in the same manner as other incorporated companies were 
liable to be sued by them, and service of process for that pur- 
pose might be served on it by leaving a copy thereof’ at its 
depot, which it was authorized to construct in this state. 
There was no other corporation than this liable to be sued for 
an injury done by it to her citizens, which the courts of this 
state could recognize. 

2. The Western Railroad Company is nothing more than 
the successor of the corporate body created by the act of 1837, 
either by contract or by operation of law, so far as the rights 
and privileges, duties and responsibilities, granted and im- 
posed by that act are concerned, in relation to the citizens of 
this state. If proceedings had been instituted in the courts of 
this state to forfeit the charter of the Montgomery and West 
Point Railroad Company for non-user, on the statement of 
facts set forth in the record, could not the Western Railroad 
Company have successfully replied that it was the successor 
of all the rights and privileges granted to the Montgomery 
and West Point Railroad Company, under the act of 1837, 
and that, as such successor, it had continued in the exercise of 
the use and enjoyment of such rights and privileges up to the 
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present time? If the Western Railroad Company is the sue- 
cessor of the rights and privileges granted by this state to the 
Montgomery and West Point Railroad Company by the act 
of 1837, then it necessarily follows that it is subject to all the 
liabilities imposed by that act for the protection of the rights 
and interest of the people of this state. The position assumed 
on the argument, if sound, would seem to us greatly to im- 
pair, if not destructive of the rights of the Western Railroad 
Company to the enjoyment of the rights and privileges grant- 
ed by this state to the Montgomery and West Point Railroad 
Company by the act of 1857. As a matter of course, it can- 
not expect to enjoy the privileges conferred by that act with- 
out incurring the liabilities imposed by it. We find no error 
in the rulings of the court in relation to the right of the plain- 
tiff to maintain his action against the defendant in the courts 
of this state for the injury complained of. 

3. We find no error in the charge of the court as to the 
rule of damages. ‘The court stated the rule correctly between 
general and special damages, and charged the jury that special 
damages must be proved in order to be recovered, and that 
damages traceable to the act, but not its legal or natural con- 
sequence, are too remote and contingent. The charge of the 
court as to the question of damages restricted the jury to such 
damages as resulted from the injury, and excluded speculative 
and imaginary damages. 

4, The.court also charged the jury that if they believed 
from the evidence that certain enumerated facts had been 
proved, without expressing or intimating to the jury whether 
such enumerated facts had or had not been proved, then the 
defendant would be guilty of negligence. This charge of the 
court, in stating to the jury, as a conclusion of Jaw, that cer- 
tain facts, if proved, would constitute negligence, was error. 
Negligence is a question of fact of which the jury are to judge 
from the evidence, and not a question of law. When negli- 
gence has been proved to the satisfaction of the jury, certain 
Jegal consequences result therefrom ; but it is not the province 
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of the court to tell the jury that any given state of facts 
amount to negligence. 

5. If the defendant was negligent, the law declares what 
shall be the result thereof, and the inquiry is, does the evi- 
dence in this record show such a negligence on the part of the 
defendant as would have required the jury to have found a 
verdict in favor of the plaintiff, wholly independent of the 
charge of the court? In our judgment, the evidence of neg- 
ligence on the part of the defendant is so strong and uncon- 
troverted, that the jury were bound to find for the plaintiff 
irrespective of the error in the charge of the court on that 
question, The defendant stopped its train on its track from 
half an hour to an hour, in the night-time, to await the arri- 
val of its other train to convey its passengers to their desti- 
nation, over an open ditch, six or eight feet deep, at the bot- 
tom of which were rocks and timbers, with no stationary 
lights there, which ditch was known to the defendant’s con- 
ductor, but unknown to the plaintiff when he stepped out of 
the ear, as he had the right to do under the circumstances ; 
he was precipitated into this pit-fall, had his leg broken iia 
crippled for life. What other wlles could the jury have 
rendered in this case under the evidence as to the defendant’s 
negligence? If the evidence as to the defendant’s ne; glige nice 
had been doubtful or conflicting, we might have felt it to be 
our duty to grant a new trial for the error of the court in its 
charge upon the question of negligence. 

6. It has been insisted that the amount of the verdict is 
excessive, and ought to be set aside for that reason. Whilst 
this court will always be careful to protect the rights of rail- 
road corporations against colorable and unfounded claims, 
and against excessive damages founded on such claims, still, 
when from gross negligence, as in this case, the lives and 
safety of passengers are exposed to danger, vail injury results 
therefrom, it will not interfere with the verdict of a jury, ex- 
cept when it is apparent that the verdict is so unreasonable a: 
to induce the belief that it was the result of passion or preju- 
dice. In view of the facts of this case, as disclosed by the 
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record, we are of the opinion that the verdict of the jury 
should not be disturbed. 
Let the judgment of the court below be affirmed. 





Wintitiam L. Wurman, plaintiff in error, vs. WrLiraM 
McCwurs et al., defendants in error. 


An attachment was sued out on an account more than four years after it 
was due; but the debtor had left the state before the bar of the statute 
had attached, and has never returned to reside in the state. The de- 
fendant pleaded the statute of limitations and other pleas: 

Held, that the defendant having appeered and made defense, the pro- 
ceedings became a suit as in cases of personal service, and the removal 
of the defendant from the state operated a suspension of the statute 
from the time such absence commenced. 





Attachment. Statute of limitations. Before Judge Hop- 
Kins. Catoosa Superior Court. October Adjourned Term, 


{ 
} 


} 1873. 7. 
} j 
i William M, Whitman commenced suit by attachment 

| against William McClure and James MeClure, on an account 

bd for $896 84, the first item of which was dated September 7th, ‘ 
4 1865, and the last item November 13th, 1866, with two ' 
Hi credits thereon, the first of $100, dated February 3d, 1866, 
and the second of $6 25, of date March 9th, 1867. The claim ] 
, 


is consolidated on the last page of the bill of particulars to the 
declaration attached, as follows : 


* William and James McClure, 
To Whitman & Yarnell, Dr. 


61872. July 22d. To balance on account to date............ $498 04 
“ ‘6 46 Interest to date on same.....ceeeereeeeees 263 80 
- 6 6 Profit in saw-mill partnership..........-. 100 00 
- ‘6 6 Interest on same from January Ist, 1867 35 00 





i aa 
S86 84 


The attachment was levied on January 22d, 1873, by serv- 
ing process of garnishment on Benjamin F. Clark. The de- 
fendants appeared and pleaded the statute of limitations. 
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The evidence presented the following case : 

In July or August, 1865, the firm of Whitman & Yarnell, 
of which the plaintiff was a partner, contracted with the de- 
fendants to build a saw-mill on the land of the latter. Plain- 
tiff’s firm was to advance the money for the aforesaid purpose, 
for the use of which they were to have the profits of the mill 
for the first twelve months after its completion. The princi- 
pal was to be repaid out of the first funds from the mill going 
to the defendants. About the time work was commenced, one 
of the defendants stated to plaintiff’s firm that it would be 
necessary for them to get some accommodation from the store 
for their families during the erection of the mill. Under 
these circumstances the account sued on was contracted. In 
March, 1871, the plaintiff bought out Yarnell’s interest in the 
store, together with all the books, notes and accounts, inelud- 
ing the one sued on. William McClure moved to Chatta- 
nooga, in the state of Tennessee, in the latter part of the year 
1869, or first of 1870. James McClure moved to the same 
place on November Ist, 1870. Neither have since resided in 
the state of Georgia. 

The court charged the jury as follows: “If there was no 
special contract when the debt should become due, and if the 
account was a continuous and entire transaction, it would then 
become due on the date of the last item, and the statute of 
limitations would run from the date it became due, and if the 
defendants were then resident citizens of this state, and they 
removed from this state and became resident citizens of an- 
other state, and did not return to this state to reside, and the 
suit was not brought within four years from the date of the 
last item charged in the account, then the plaintiff would not 
be entitled to recover. The defendants’ removing from the 
state after the statute had commeneed to run, and not return- 
ing to reside in the state, did not suspend the running of the 
statute, and the accounts would be barred if four years elapsed.” 

The jury returned a verdict in accordance with the above 
instructions, A motion for a new trial was made on account 





a ee ee 


ee 


REE LE ILIAD LEI te 


OSS Se arwere - 








592 SUPREME COURT OF GEORGIA, 





Whitman vs. McClure ef al. 











of error in the charge. The motion was overruled, and the 


plaintiff excepted. 


A. T., Hackett; W. H. Payne; J. A. W. Jonnson, by 
R. J. McCamy, for plaintiff in error. 


E. M. Dopson, for defendants. 


Tripre, Judge. 


Section 2929, Code, provides, “if the defendant in any of 
the cases herein named shall remove from this state, the time 
of his absence from the state, and until he returns to reside, 
shall not be counted or estimated in his favor.” The court 
below, in the charge to the jury, and in his decision on the 
motion for a new trial, construed this section to mean that the 
defendant must not only have removed from the state, but 
must also have returned to reside in the state before the action 
was commenced, else the plaintiff could not avail himself of 
the exception to the statute, and there was no suspension; that 
is, there must be both a removal and a return to reside, to dis- 
able the defendant from counting the time of the absence in 
his favor. Whether the court was right in this construction 
was the question presented, and the only one we decide. 

The act of 1852, pamphlet page 239, was an act entitled 
“an act to stop the running of the statute of limitations in all 
eases where the defendant shall abscond, or remove beyond 
the limits of this state,” and enacted that the statute “shall, in 
all cases, cease to run or operate in favor of any person against 
whom any right of action shall accrue, who shall abscond or 
remove, before action is brought, beyond the limits of this state 
until his or her return to the state.” The act of 1856, pamph- 
let acts of 1855 and 1856, page 255, which was a codification 
of the acts of limitation, enacts in the 23d section “that 
when any person against whom a right to sue exists shall 
remove from this state, the times mentioned in this statute 
in which suits are to be brought, shall cease to be computed in 
his favor from the time of such removal, and so continue until 
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he shall return and fix his residence in this state.” Do not 
both of these acts plainly say that the removal of the defendant 
from the state, ipso fucto, works a suspension of the statute, 
and the suspension continues until in the first he returns to the 
state, and in the second, until he returns to fix his residence in 
the state. Under the act of 1852 he may have remained ab- 
sent from the state twenty years, but if he returned to the 
state, was found in the state, so that he could be served with 
process, he could be sued, and could not plead the statute. 
Under the act of 1856, if his return and fixing his residence in 
the state were both necessary to occur before it would operate a 
suspension of the statute, then he could return to the state as 
often as he might please, and sojourn as long as he pleased, so 
he did not fix his residence, and could defy the creditors from 
whom perhaps he had fled. Surely no act ever meant this. 
The provision in reference to returning to reside in the state ts 
first found in the act of 1856. This was doubtless inserted to 
prevent an abuse by debtors of the former provisions on this 
point, that a mere return to the state to sojourn for a season 
might operate to revive the running of the statute. Cases of 
this sort had oceurred. Debtors who had removed and been 
absent a few years had come back on a visit, remained awhile, 
and left again for their new home. It was claimed that this 
return operated to satisfy the terms of the statute; and they 
afterwards set up, on a future return, and in some instances to 
become residents again, that the bar of the statute had, by 
reason thereof, fully attached in their favor. There had been 
decisions in the circuit courts to this extent, and it was to pre- 
vent the frauds that might thus be practie:d by these tempo- 
rary and brief returns, that it was required in the act of 1856 
that a residence must be fixed, or the suspension would con- 
tinue. Thus the law stood when the Code was adopted. The 
2929th section of the Code is, in substance and meaning, what 
the act of 1856 was. That section says “the time of his ab- 
sence from the state, and until he returns to reside, shall not 
be counted or estimated in his favor.’ This does not mean 
that the statute still runs after his removal unless he returns 
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to reside. If it does, the debtor, if he once resides abroad the 
statutory period of limitation, might be half his time within 
the state, and if he did not become a resident, he could defy 
his creditors, although it is specially provided by section 5416, 
Code, that “a citizen of another state passing through this 
state may be sued in any county thereof in which he may hap- 
pen to be at the time when sued.” Wedo not think that the 
rule recognized in Bishop vs. Sandford, 15 Georgia, 1, con- 
flicts with this decision in any way. It is there said that 
courts will not apply a forced construction to bring a party 
within an exception to the statute. We do not think we do 
this; but, rather, it would require a forced construction of 
section 2929 to take the defendant out of it. 

The defendants having appeared and made defense to the 
attachments, the proceedings became a suit as in cases of per- 
sonal service, and the removal of the defendants from the state 
operated a suspension of the statute from the time of such re- 
moval, and the suspension continues until their residence be 
fixed in the state. Such, we think, is the plain meaning of 
the act of 1856, and section 2929 does not change it. 

The attachment in this ease was levied by serving a sum- 
mons of garnishment. It does not appear that defendants 
had any property, real or personal, on which it could have 
been levied, or that plaintiff could, at any other time after 
defendants left the state, have levied an attachment. 

Judgment reversed, 


WiLson ALLEN, plaintiff in error, vs. Joun P. Tuoornton, 
administrator, et a/., defendants in error. 


1. Where a bill was filed to enjoin the sale of certain land under an exe- 
cution for the purchase money therefor, upon the ground that no deed 
conveying the same to the complainant had been filed and recorded in 
the clerk’s office prior to the levy, and the bill was sanctioned, with the 
privilege to the defendant to file such deed and proceed in the collee- 
tion of his debt, and an amended bill was presented stating that the 
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defendant had again levied and was proceeding to sell, setting up other 
grounds for injunction, it will be presumed that the deed has been filed 
and recorded under the privilege allowed in the first order, 

2. The mere allegation that the title to the land has failed, in the absence 
of any charge of insolvency on the part of the defendant, is no ground 
to enjoin the sale under the execution for the purchase money. The 
complainant should have set up such defense to the suit on the notes, 
or look to the covenant in the bond for titles. 


Injunction. Pleadings. Vendor and purchaser. Judg- 
ment. Before Judge BucuANAN. Troupcounty. At Cham- 
bers. April Ist, 1874. 


For the facts, see the decision. 
B. H. Breuan, for plaintiff in error. 


Sreer & Speer, for defendant. 


Warner, Chief Justice. 


This was an amended bill praying for an injunction, which 
was refused by the presiding judge, and the complainant ex- 
cepted. It appears from the record that the defendant’s in- 
testate sold to the complainant two tracts of land adjoining, 
the one containing two hundred and two and a half acres, 
the other containing four and eight-tenths acres, the com- 
plainant giving his notes for the purchase money, and defend- 
ant’s intestate executing to him two bonds to make title, one 
for each tract. The defendant, as administrator, obtained 
judgment on the notes given for the purchase money, and 
filed a deed to the larger tract of land in the clerk’s office 
conveying it to the complainant, and had the land levied on. 
The complainant filed a bill and obtained an injunction re- 
straining the sale of the land, on the ground that the deed 
was not filed and recorded in the clerk’s office before the levy 
was made, The order granting the injunction provided that 
the plaintiff in execution should not be restricted in his right 
to file a deed or deeds to the lands, and proceed to the collec- 
tion of his debt. The complainant then amended his bill, 
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and alleged that the defendant had proceeded to have his levy 
on the land renewed, and the same advertised for sale on the 
first Tuesday in April, 1874, but does not allege whether the 
defendant had filed a deed or deeds to the land as he was au- 
thorized to do by the terms of the first injunction, and prayed 
for a second injunction to restrain the sale of the land under 
the second levy, alleging amongst other things that the plain- 
tiff’s intestate did not have a good title to all of the land 
specified in the bonds therefor made to the complainant ; that 
the paramount title to a part of the land was in a third per- 
son. In our judgment, according to the allegations contained 
in the amended bill, the injunction prayed for was properly 
refused. If the title to the land has failed, the complainant 
should have set up that defense when he was sued on the 
notes for the purchase money, or look to the covenant in his 
bond for title. There is no allegation that the estate of 
Thornton is insolvent. If the defendant had not filed a deed 
to the land in the clerk’s office according to law, before he re- 
newed his levy, the complainant should have so alleged in his 
amended bill, and if the defendant was acting in violation of 
the first injunction, the court might have attached him for 
contempt. Construing the allegations in the complainant’s 
amended bill most strongly against him, the presumption is 
that the defendant had filed a deed in the clerk’s office aecord- 
ing to law, as he was authorized to do by the first injunction, 
and was proceeding to the collection of his debt. The com- 
plainant does not allege that the defendant had violated the 
first injunction, which he necessarily must have done if he 
renewed his levy on the land, and was proceeding to have it 
sold without having filed his deed in the clerk’s office aecord- 
ing to law. 

Let the judgment of the court below be affirmed. 
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Mack W. Cnrisson, plaintiff in error, vs. Toe STATE OF 
GeoratA, defendant in error. 

1. In criminal cases below the grade of felony, the testimony of an ac- 
complice may be sufficient to authorize a conviction. 

2. But where the accomplice was impeached by showing that he had be- 
fore the trial made affidavit that the defendant was not guilty, and 
stated in his testimony as a reason why he had sworn falsely, that it 
was done under a threat, which threat was denied by the person 
charged by him with having made it, he being also a witness: 

Jleid, that it was error in the court in charging on the question of alibi— 
upon which point the defendant had introduced evidence, and which 
charge was founded solely on the testimony of the accomplice, to say 
to the jury: ‘* In disposing of the witness to prove the alibi you will 
consider whether there are any material facts proven in the case which 
challenge your full belief, which are entirely incompatible with the ev- 
idence of the witness, Robinson, who proves the alibi, then without 
imputing falsehood to him you will charitably conclude that he was 
mistaken as to the time, if the witness lived close by the accused, had 
frequent opportunities of seeing him, and frequently saw him drunk in 
visiting his house,’’ ete. 


Criminal law. Witness. Accomplice. Alibi. Before Judge 
I - 
Knicgutr. Lumpkin Superior Court. September Term, 1873. 


Mack W. Crisson was placed on trial for the offense of lar- 
eeny from the house, alleged to have been committed on Oc- 
tober 11th, 1871, by entering the gold quartz crushing mill 
of William R, Crisson and taking therefrom nine penny- 
weights of gold. The defendant pleaded not guilty. 

‘Lhe case is sufficiently reported in the opinion, 


Wier Boyp; W. P. Price, for plaintiff in error. 


C. J. WeLLzorn, solicitor general, by C. D. Puruirs ; 
Tuomas F, Greer, for the state. 


Tripre, Judge. 


1. The testimony of an accomplice may be sufficient to 
convict in a ease below the grade of felony, and there was no 
error in the charge of the court on this point: Parsons vs. 
The State, 43 Georgia, 197. 
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2. We place our judgment granting anew trial on what 
we think was an error in the charge which the judge certifies 
he made in reference to the testimony of the accomplice, 
Adams, when considered in connection with the evidence of 
Robinson, the witness introduced by the defendant to prove 
the alibi. If Robinson spoke the truth, the defendant could 
hardly be guilty—at least the testimony of the accomplice 
was not true. The defendant was drunk, very drunk, so 
much so that it was with difficulty he could ride his pony, 
about dark on the night of the robbery. He also went home 
with a bottle of whisky in his pocket. At the hour that 
Adams says the house was broken into, Robinson swore that 
he went to defendant’s house; that defendant was in bed 
drunk ; that he sat up awhile and talked with him “a few 
words and then he fell,” and had his bottle with him. ‘This 
witness states positively that this was the night of the larceny, 
and gives his reasons for identifying it. He was unimpeached. 
Adams was not only an accomplice, confessedly so, and had 
been convicted for the same offense, but also was pretty strong- 
ly impeached. This impeachment was not simply by proving 
contradictory statements, but he had made an affidavit that 
defendant was innocent. His explanation of this was that he 
was induced to make the affidavit, both by promises and threats 
made by the brother of defendant. These promises and threats 
were denied by the brother, who was sworn as a witness. The 
corroborating circumstances were slight, if any. It appeared 
that there were two tracks near the house broken into, and 
that one of them was made by a number eight shoe or boot, 
and that defendant wore that number, as well as many others. 
Here, then, was a case which the jury was to determine on the 
evidence. That evidence was the testimony of one who not 
only swore that he was a felon, in breaking and entering into 
the house and stealing therefrom—though he was only in- 
dicted for larceny from the house—but that he was also guilty 
of false swearing, and the reasons he gave as palliating the 
last act were sworn not to be true by another witness. On 
the other side, the alibi was pretty strongly proven by an un- 
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impeached witness. It is true there was another witness who 
was present at the time testified to by Robinson, who was not 
introduced, and whose absence, unexplained, was doubtless 
urged in the argument as a circumstance against the truth of 
the defense. In this state of matters, the question as to who 
was to be believed, the accomplice or Robinson, should have 
been submitted to the jury without any undue weight given 
by the charge to the jury, either to the facts on the one side 
or the other. Was the charge free from this objection under 
the peculiar condition in which the case stood before the jury? 
The charge was, “In disposing of the witness to prove the 
alibi, you will consider whether there ase material facts proven 
in this ease which challenge your full belief, which are wholly 
incompatible with the evidence of the witness Robinson who 
proves the alibi, then, without imputing falsehood to him, you 
would charitably conclude that he was mistaken as to the 
time, if the witness lived close by the accused and had fre- 
quent opportunities for seeing him, and frequently saw him 
drunk in visiting his house.” The only material facts proven, 
which are wholly incompatible with the evidence of Robinson, 
were stated in the testimony of Adams, the accomplice, and 
the charge presented the points which the jury might consider 
for the purpose of diserediting the testimony of Robinson too 
strongly and prominently, when the source from which the 
material facts were furnished, on which the rejection was to 
rest, is considered. It gave the jury every view that could be 
taken which might weaken the force of the testimony coming 
from defendant’s chief witness, without connecting therewith 
those that affected the evidence for the prosecution. If there 
he facts that are proper for the jury to consider in determining 
the credit to be given to the witnesses on both sides, they 
should be all submitted to them. If the weak joints in the 
armor of the one be pointed out, it would be fair to expose 
the unprotected “heel” of the other. From the view we take 
of the whole ease in connection with this charge, we think ¢ 
new trial should be granted, 
Judgment reversed, 
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WILLIs StrRIcKLAND e¢ a/., administrators, plaintiffs in error, 
vs. Joseru B. Wyny, defendant in error, 









1. A party to a cause of action on trial is a competent witness to identify 
a book of accounts sought to be introduced in evidence by him as his 
book of original entries, even though the opposite party be dead. 

2. Where there is evidence to sustain the verdict, a new trial will not be 







ordered. 
3. In order to render newly discovered evidence a ground for new trial, 
it must appear that it is not cumulative, and that none of the moving 







parties, nor their counsel, were aware of it at the trial. 










Witness. Evidence. Books of account. New trial. Newly 
discovered evidence. Before Judge BucHaANAN. Heard Su- 







rior Court. September Term, 1873. 
i ’ 









For the facts of this case, see the decision. 


SPEER & Sree, for plaintiffs in error, 







Masry, TooLe & Son, for defendant. 






Warner, Chief Justice. 





It appears from the record in this ease that Strickland filed 
a bill against Wynn to enjoin him from interfering with the 
possession of a lot of land in Heard county. Wynn answered 
the bill, and in his answer, in the nature of a cross-bill, al- 
leged that he had purchased the land from Strickland for 
$550 00, paid part of the purchase money, and offered to pay 
the balance that might be due, and prayed that Strickland 
might be decreed to make him a deed to the land. Before 
the trial of the case Strickland died, and his administrators 
were made parties. On the trial, there was a good deal of 
evidence introduced by the respective parties as to whether 
there had been a sale of the land or not, and as to the amount 
paid for it by the defendant, Wynn, and in what the payments 
had been made, the defendant contending that he had made 
payments in lumber, wheat and money, ete., which he sought 
to prove in part by the introduction of his book of account 
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in evidence. As is usual in such cases, the evidence was con- 
flicting. The jury returned the following verdict: “ We, the 
jury, find the land for the defendant, J. B. Wynn, and that 
he pay the plaintiff, Strickland, the balance of the purchase 
money, amounting to $432 86, with interest from the 25th of 
December, 1868, money to be paid within twenty days from 
date; and, in case the money is not paid within the time speci- 
fied, then the land be sold to the highest bidder, and enough 
of the proceeds to be applied to the payment of the said 
amount, and the remainder, if any, to go to the defendant, 
Wynn.” The verdict was dated 20th September, 1873. A 
motion was made for a new trial, on the several grounds set 
forth therein, which was overruled by the court, and the com- 
plainants excepted. The principal grounds urged here for a 
new trial were that the verdict was contrary to law and the 
evidence, and because the court erred in allowing the defend- 
ant to be sworn and to testify that the book tendered in evi- 
dence was his original book of entry, the complainants object- 


ing because the opposite party was dead, and for newly dis- 


covered evidence. 

1. The allowing the defendant to state, under oath, that the 
book which he proposed to offer in evidence was his original 
book of entry, was not such testimony or evidence in relation 
to the cause of action in issue or on trial as is contemplated 
by the act of 1866, embodied in the 3854th section of the 
Code. It was not the.intention of that act to restrict the ad- 
mission of evidence, but to enlarge the rule for its admission. 
It would have been competent for the defendant to have iden- 
tified his original book of entry by his own oath before the 
passage of the act of 1866, as much so as to prove the service 
of a notice by his own oath. There was no error in allowing 
the defendant to indentify his original book of entry by his 
own oath at the trial, notwithstanding the complainant was 
dead, 

2. If the jury believed the evidence offered by the defend- 
ant (and that was a question exclusively for their considera- 
tion) then the verdict is not contrary to law or the evidence. 

VoL. Li. 39. 











602 SUPREME COURT OF GEORGIA. 








Jordan vs. Beal et al. 








3. The newly discovered evidence is only cumulative as to 
whether there was a contract for the sale of the land by the 
complainant to the defendant. Besides, only one of the ad- 
ministrators makes oath to the newly discovered evidence, 
and does not state that he has discovered it sinee the trial, but 
states that the evidence has been discovered since the trial of 
the case, but by whom it is not stated, nor does it appear that 
the evidence was not known to the complainants’ counsel at 
the trial. Parties are never satisfied with the verdiet of the 
jury when it is against them, and this court has no power to 
compel them to be satisfied ; but as it is for the publie wel- 
fare of the state that there should be an end to litigation when 
their eases have been passed on by a jury of the country ac- 
cording to law, this court has the power to compel them, not 
to be satisfied, but to aequiesce in the verdict and the judg- 
ment of the court thereon, which we now do in this case. 

Let the judgment of the court below be affirmed. 





















Leonipas A. JORDAN, administrator, plaintiff in error, vs. 
GrorGE C. Beat ct al., defendants in error. 






When the owner sells land, giving bond for titles and taking notes for 
the purchase money, which are not paid at maturity, he is not entitled 
to file a bill to cancel the contract and to recover the land, and in the 
meantime to have a receiver appointed to take charge of the premises, 
on the sole ground of the insolvency of the purchaser, it not appearing 
that the vendee became insolvent after making the contract of purchase. 










Equity. Receiver. Vendor and purchaser. Before Judge 
3aRTLETT. Baldwin county. At Chambers. December 20, 
1873. 







Leonidas A. Jordan, as administrator upon the estate of 
Benjamin S. Jordan, filed his bill against George C. Beal and 
Nathan H. Beal, making, in substance, the following case : 
On December Ist, 1869, complainant executed to the de- 
fendants a bond for titles to a plantation in Baldwin county, 
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conditioned upon the payment of their two notes, each for 
$3,500 00, bearing interest from date, and due on April Ist, 
1871, and April Ist, 1872, respectively, said notes being for 
the entire purchase money of the property. Immediate pos- 
session was given to the defendants, and they have since en- 
joyed said property and its profits, of the yearly value of $600. 
The purchase money was long past due and unpaid except 
$600 00. The defendants were insolvent, and had no well- 
founded expectation of ever paying for the property, but were 
only trying to use and enjoy it as long as possible. ‘The plan- 
tation, if sold, would not bring the principal and already ac- 
crued interest due on the notes. Complainant was informed 
that they were committing waste by cutting off the wood and 
shade trees around the dwelling. He had demanded _posses- 
sion, which had been refused. He had taken out a warrant to 
dispossess them, to which George C. Beal had filed a counter- 
allidavit, setting up that he did, in good faith, claim a legal 
right to the possession of the premises, which affidavit com- 
plainant alleged to be untrue. 

Prayer for the rescision of the contract, account as to the 
rents, an injunction against the waste, the appointment of a 
receiver, and for general relief. 

A temporary injunction against the waste and an order to 
show cause, were granted, 

Defendant, George C. Beal, filed an answer, admitting the 
contract to be as stated in the bill, and that he had only paid 
the amount there set forth. He set up that he had greatly 
improved the property; that it was not worth for rent as much 
as stated in the bill, and had previously been rented for the 
amount of the taxes upon it. He denied committing any 
waste, but said he was only clearing some fifteen acres of fresh 
land, which was beneficial to the place, and had only thinned 
out the trees around the house, which was also an improve- 
ment; he was working hard to pay for the property, but 
could not expect to do so if it was taken out of his hands and 
put into the hands of a receiver, 

Affidavits of R. G. Harper and C. R. Harper were read. 
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The first sustained the defendant as to the improvements 
made by him upon the place, and both of them as to the 






clearing the fresh lands being beneficial. 
The chancellor refused the injunction and the appointment 


of a receiver, and complainant excepted. 








Wuitt.Le & Gustin, for plaintiff in error. 






Wooren & Srumons, for defendants. 






Tripper, Judge. 






All questions were eliminated from the case at the hearing 
by the answer of defendants and the suppletory affidavits, but 
one. That question is, can the vendee of lands, who sells and 






gives a bond for title to an insolvent vendor, one who has no 






property, and so known to the vendor, on the ground of that 
insolvency, simply, ask for the appointment of a receiver who 
shall hold the property until a decree can be had canceling 
the contract of sale? There was no fraud charged. The 








charge as to waste, ete., was denied by the answer and by affi- 





davits. No authority was referred to showing that such a 






remedy exists, and we can see much danger and unlimited 
trouble that would be given to the courts if the principle con- 
tended for were a correct one. The owner of property thus 
selling it does so with his eyes open. He takes the risk. He 







reserves the title as security. His lien is higher than any 





other. A specific remedy is given him by statute: Code, sees. 
3684, 3886. No fraud in the contract is practiced upon him. 
He has simply made an imprudent bargain, or comes to the 
conclusion he has, as his debtor, the purchaser, does not pay 
him at the time agreed on, and then asks a court of equity to 
take the land at once out of the possession of the purchaser 
and hold it for him until he can have a deeree to set aside the 
whole bargain, and then to give him back his land. If this 
were the rule, or if a holding were made, as is invoked by 
complainants, under the facts as they appeared at the hearing 
before the chancellor, every vendor of land who makes a rash 
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or imprudent sale would at once seck the remedy, and there 


would be a harvest of suits for relief from one’s own improv- 
idence and error. This would work a greater evil than is the 
hardship of waiting six months on a suit at law, and a sale 
as provided by law. 

Judgment affirmed. 





Witiiam H. Ross, plaintiff in error, vs, WirtrAm P. Heap 
et al., defendants in error. 


1. The granting of leave of absence by court to counsel, unless for prov- 
idential cause, is of doubtful propriety when it affects the rights and 
interests of other parties, and should be exercised at all times with 
caution and cireumspection by the court. 

. In this case, the court having granted the claimant’s counsel leave of 
absence, though the docket did not show him to be of counsel, this 
court will not control its discretion in continuing the case. 


Attorney. Leave of absence. Continuance. Before Judge 
Pate. Pulaski Superior Court. April Term, 1873. 


For the facts of this ease, see the decision. 
L. C. Ryan; C. C. Kipper, for plaintiff in error. 


No appearance for defendants. 


Warner, Chief Justice. 


1. The error assigned in this case is that the court granted 
a continuance on account of the absence of counsel. It ap- 
pears from the certificate of the presiding judge, that when 
the case was finally ealled for trial that two or three members 
of the bar, not connected with the case, stated to the court 
that Samuel Hall, Esq., was the only counsel who represented 
the case in that court, though his name was not on the docket. 
The court had granted Mr. Hall leave of absence, not know- 
ing that he was counsel in that case, and for that reason the 
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case was continued. The granting leave of absence from court 
to counsel, unless for providential cause, is of doubtful pro- 







priety when it affects the rights and interests of other parties, 
and should be exercised at all times with caution and circum- 







spection by the court. 
2. In this case, the court having granted the claimant’s 







counsel leave of absence, this court will not control its disere- 






tion in continuing the case, under the statement of facts dis- 







elosed in the record. 
Let the judgment of the court below be affirmed. 






JosepH W. Cowart, sheriff, plaintiff in error, 7s. CHAFFEE, 
Crort & CHAFFEE, defendants in error. 






1. Service of summons of garnishment on the defendant in execution is 
not a ground of which the sheriff can avail himself in an answer to a 
rule against him to show eause why he should not pay the money due 







on the fi. fa. 
2. The evidence was sufficient to authorize the court to hold that the 
title to the execution was in the movants. 











Rule against officer. Sheriff. Garnishment. Before Judge 
Herscuet V. Jouxson. Emanuel Superior Court. Octo- 
ber Term, 1873. 











This case arose upon a sule nisi, at the instance of Chaffee, 
Croft & Chaffee, requiring Joseph W. Cowart, sheriff of 
Emanuel county, to show cause why he should not pay over 






the principal, interest and costs, on certain executions in favor 






of the movants against J. J. Moring. 
The respondent answered that he had not paid over to the 


movants the money due on the executions aforesaid, because 








he had been served with process of garnishment at the in- 
stance of MeMurphy & Company, and of Applegate & Com- 
pany, requiring him to answer what effects he had in his 
hands belonging to Nei] McLeod, the transferree of the same; 
and for the further reason that the defendant, J. J. Moring 

2 >> 
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had been served with similar process, at the instance of the 
same parties. Respondent states that he is ready, at any 
time, to apply the money due on said executions in such way 
as the court may order and direct. 

The issue thus formed was submitted to the court without 
the intervention of a jury. 

Movants denied that Neil McLeod was the owner of said 
executions, and introduced an assignment of the same as, col- 
laterals, from said McLeod to them, and a reassigument to 
him, as their agent, for the purpose of collecting the amounts 
due thereon. 

The respondent introduced the affidavit of McLeod, that he 
was the owner and holder of said executions by due and legal 
assignment. 

It further appeared that the garnishments had been served 
as set forth in the answer of the sheriff. 

The court certifies “that in considering the question of the 
true ownership of the fi. fas., I believed that the deed of as- 
signment from Chatfee, Croft & Chaffee to Neil McLeod, as 
agent to collect the same, was a full explanation of McLeod’s 
affidavit, in which he swore that he was the assignee or trans- 
ferree of said fi. fus. as to his fiduciary character in reference 
thereto.” 

The court ordered a rule absolute to issue, and the respond- 
ent, MeMurphy & Company and Applegate & Company, 
excepted, upon the following grounds : 

Ist. Because the court erred in not ordering the judgment 
of McMurphy & Company vs. Neil McLeod to be paid from 
said money. 

2d. In not ordering the sheriff to hold a sufficiency of said 
money to meet the debt of Applegate & Company. 

3d. In allowing a rule absolute before defendant in fi. fa. 
had answered the garnishment. 

4th. In not making such disposition as would secure Mc- 
Murphy & Company and Applegate & Company against loss. 

The bill of exceptions is not clear as to whether the re- 
spondent (the sheriff) was not the sole excepting party. This 
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statement is necessary, as a strong appeal was made by the 


defendants in error for damages for delay, and this uncertainty 
as to who were the real plaintiffs in error influenced the court 


in refusing the same. 


Josepuus Camp; M. B. Warp; Cain & PoLuI.y, by 
Z. D. Harrison, for plaintiffs in error. 


H. D. D. Twiaas, for defendants. 
Tripre, Judge. 


1. It cannot be a matter of interest to the sheriff, or one af- 
feeting his duty as to paying over to a plaintiff in execution 
the money raised on his fi. fa., that the defendant in execu- 
tion has been served with a summons of garnishment. If the 
sheriff has the money in his hands already collected, as ap- 
pears in this ease, the defendant does not owe the debt any 
longer, and he even could not.be reached by garnishment. 
The contest seems really to have been whether the movants 
were the owners of the executions, or one McLeod. The 
sheriff, in his answer, states that he had been served with gar- 
nishment to answer what he had in his hands belonging to 
MeLeod. The creditors of MeLeod who had judgments 
against him, claimed that the fi. fas. on which the motion was 
founded did not belong to defendants in error but to MeLeod, 
and asked that the money in the hands of the sheriff should 
be paid to their claims against McLeod. Thus the issue was 
simply who owned the fi. fas. on which the money in the 
hands of the sheriff was raised? This issue was left to the 
court, without the intervention of a jury, and the judge de- 
cided, under the evidence, that the fi. fas. belonged to the 
movants. 

2. In looking through the evidence we find sufficient to 
sustain the decision of the court. 

Judgment affirmed. 
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AnGus FercGuson, plaintiff in error, vs. THE New MAn- 
CHESTER MANUFACTURING CoMPANY, defendant in error. 


The filing of a declaration in the clerk’s office, when service has been 
perfected as required by law, will be considered as the commencement 
of the suit, aliter where there has been no service. 


Practice in the Superior Court. Service. Before Judge 
3UCHANAN. Douglass Superior Court. October Term, 1873. 


For the facts of this case, see the decision. 


R. J. TuGGLe; Cotiier, Mynarttr & Couier, for plain- 
tiff in error. 


~ 
4 


Witiram Ezzarp, for defendant. 
Warner, Chief Justice. 


The only question in this ease is whether the court erred in 
dismissing the plaintiff’s action, on the statement of facts dis- 
closed by the record. It appears therefrom that the plaintiif 
filed his declaration in the clerk’s office against the defendant, 
but which was not served so as to give the superior court ju- 
risdiction as provided by law, and the case was dismissed for 
want of jurisdiction. Within six months thereafter the plain- 
tiff renewed his suit, which second suit was dismissed by the 
court, and the plaintiff excepted. This case comes within the 
principle decided by this court in Gray, executor, vs. Hodges, 
50 Georgia, 262, and must control it. The filing the declar- 
ation in the clerk’s office, when service has been perfected as 


provided by law, will be considered as the commencement of 
the suit, but the mere filing of the declaration, without more, 
is not the commencement of a suit without service on a de- 
fendant, as provided by law, of whom the court has jurisdic- 


tion. 
Let the judgment of the Court below be affirmed. 
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Ira CHambers, plaintiff in error, vs. REUBEN Mayo, sher- 
iff, defendant in error. 


There was no abuse of the discretion of the court, under the evidence 
contained in the record, in refusing to grant the rule absolute against 
the sheriff. 


Rule against officer. Sheriff. Before Judge HerscHen 
V. Jouxson. Washington Superior Court. October Term, 
1873. 


This case arose upon a rule against Mayo, the sheriff of 
Washington county, requiring him to show cause why he 
should not pay over the amount due on an execution in favor 
of Chambers against John F. Mills, placed in his hands for 
collection. 

The sheriff showed for cause, as follows: 

st. That he levied the aforesaid execution, but was notified 
by the United States marshal for the state of Georgia that a 
bill to enjoin said sale had been filed, and that respondent was 


required to show cause why the injunction should not be 


granted as prayed for; that this proceeding was based on the 
bankruptey of Mills; that upon being served with a subpeena, 
he consulted E. S. Langmade, Esq., an attorney at law, who 
advised him not to sell, stating that as Mills had gone into 
bankruptey, the sale, if made, would be void. 

2d. That on the day aforesaid he was served with an affi- 
davit of illegality to the following effect : 

Ist. Because no notice of said levy was served on the de- 
fendant, Mills, the tenant in possession of the land levied on. 

2d. Because said levy was advertised in the Sandersville 
Herald, a paper unauthorized by law to publish the sales of 
property for Washington county, and not advertised in any of 
the public places of the county, as required by law. 

3d. Because said land is exempt from levy and sale, under 
the state laws and bankrupt laws of the United States, as the 
homestead of the defendant, he having filed his petition to be 
adjudged a bankrupt. 
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The evidence showed that the aforesaid execution was lev- 
ied on property of the defendant, which was advertised to be 
sold on June 3d, 1873; that the defendant filed his petition to 
be declared a bankrupt on the second day of the same month, 
and the subpeena to the aforesaid bill was dated on the sixth; 
that the affidavit of illegality was filed on the day of sale. 

All of this evidence was objected to by the plaintiff. The 
objection was overruled and the rule discharged. To all of 
which the plaintiff excepted. 


GitmoreE & JorDAN, by PeepLes & Howe .t, for plain- 
tiff in error. 


No appearance for defendant. 


Trirre, Judge. 


The grounds taken in the affidavit of illegality would not, 
per se, relieve the sheriff from liability on a rule. The two 
first only show, if true, his own default. Nor would his re- 
ceiving the affidavit, so far as it concerns the third ground, be 
sufficient, were there not other facts shown in his answer, and 
at the hearing of the rule: Sharman vs. Lowe, 40 Georgia, 
257. The execution on which the rule is founded has on the 
back of it, at the usual place of indorsing, the names of plain- 
tiff’s attorney, that of Mr. Langmade. There is also on the 
ji. fa. an affidavit made just before the levy, and under which 
the levy was made, stating that the land levied on was subject 
to the judgment, although set apart as a homestead. This af- 
fidavit is signed by E.S. Langmade. The sheriff states in 
his answer, which is not contradicted, that being in doubt as 
to his duty, after the affidavit was filed with him, and notice 
given, that application had been made in the bankrupt court 
for an injunction, he applied to Mr. Langmade for advice, and 
was told by him, in substance, that he could not safely pro- 
ceed. This, it would seem, was sufficient to protect the sheriff 
against a rule for receiving the affidavit, and certainly justi- 
fied him on a charge of contempt of the process of the court. 
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It is true Mr. Langmade does not seem to have been of coun- 
sel in the proceedings on the rule, or to have acted any far- 
ther in the matter, so far as the record shows. But he must 
have been the attorney for plaintiff when the affidavit was 
filed under which the levy was made; and that was only some 
five weeks before the day on which the property was adver- 
tised for sale, and on which day the affidavit of illegality was 
lodged with the sheriff and notice given of application for in- 
junction. It was on this state of facts that the sheriff took 
advice of counsel, as has been stated. Three days after the 
sheriff received the affidavit of illegality and the above notice, 
the subpeena in the petition for injunction was issued from the 
United States district court, and served on the sheriff ten 
days thereafter, and an injunction did, in fact, issue before the 
final hearing of the rule. Doubtless the court was satisfied 
from all this that the sheriff was not in contempt, and was 
not in collusion with the defendant, or in anywise seeking to 
aid him in postponing or avoiding the payment of the debt. 
These facts distinguish this case from those of Neal vs. Price, 
11 Georgia, 297, and Kemp vs. Williams, 41 Ibid., 213. We 
do not think there was any abuse of discretion by the court 
in refusing to make the rule absolute. 
Judgment affirmed. 


SrepHEeN Brooks, plaintiff in error, vs. THE SraTe or 
GeEonrGIA, defendant in error. 


Where there is evidence to authorize the verdict, a new trial will not be 
ordered. 


New trial. Before Judge McCutcnen. Bartow Superior 
Court. September Term, 1873. 


For the facts of this case, see the decision. 


VOFFORD & MILNER, for plaintiff in error. 
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A. T. Hackett, solicitor general, by PEErLEs & How- 
ELL, for the state. 


WaRNER, Chief Justice. 


The defendant was indicted for the offense of arson in the 
night-time. On the trial, the jury returned a verdict of 
guilty. A motion was made for a new trial on the ground 
that the verdict was against the weight of the evidence, and 
without evidence, which motion was overruled, and the de- 
fendant excepted. There is no positive evidence that the 
defendant did set fire to the barn and gin-house as alleged in 
the indictment. But the circumstantial evidence against him 
is pretty strong; sufficiently so, in our judgment, to authorize 
the jury, if they believed the witnesses, to find the verdict 
they did. It appears from the evidence in the record, that 
tlhe house was set on fire through the weather-boarding, in 
the night-time, and was the property of Price. Prince Cran- 
ford had his seed cotton, made that year, in the house, un- 
ginned. Price had cotton, wheat and oats in the house. The 
defendant had lived with Price two years before; had a diffi- 
culty about dividing the crop; there was bad feeling on the 
part of defendant towards Price and Prince Cranford. About 
two or three weeks before the house was burned, defendant 
said that as soon as Prince Cranford got his stuff and cotton 
together, he would make him lose more than he would gain; 
Prince Cranford’s stuff and cotton was stored in Price’s house, 
with whom he was living; talked bitterly about him, and was 
very unfriendly towards Colonel Price; said to one witness 
that he wished everything Colonel Price had was burned up, 
and him and his family burnt up in them; that he had cheat- 
ed him out of his crop for two years ; wished Colonel Price’s 
building, and all he had, and his family, were burnt up in it, 
that it would bea good thing for the country. Said to another 
Witness that he intended to have revenge out of both Prince 
Cranford and Colonel Price, but did not say how. There is 
evidence going to show that the defendant was at a meeting 
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in the neighborhood the night the house was burned, with his 
wife and son, about fifteen years old; that they left the meet- 
ing about ten o’clock ; defendant told his wife and son to go 
on home, and he went in another direction, towards Mr, 

dest’s, in the direction of the burnt house; the house was 
discovered to be on fire about one or two o’clock. From the 
threats of defendant, he had a motive and wish that both Price 
and Cranford should be injured just as they were by the burn- 
ing of the house. In view of the circumstances showing the 
bad feeling of defendant and his threats towards Price and 
Cranford, and leaving his wife and son to go home by them- 
selves at that time of night, and he going in another direc- 
tion, it is a most significant fact that he made no attempt to 
account fer himself, or where he was, at the time the house 
was discovered to be on fire. As a general rule, honest peo- 
ple can give an account of themselves when it is necessary to 
do so, as it was for the defendant in this case. Although we 
might not have found the defendant guilty under the evi- 
dence, still we cannot say there was no evidence to authorize 
the verdict which the jury have found, and therefore we will 
not disturb it. 

Let the judgment of the court below be affirmed. 


EvpHemia H. Parisn, plaintiff in error, vs. Epmunp T. 
Murpny, defendant in error. 

Under sections 1963, 1964, Code, a mechanic, in the action therein al- 
lowed for the recovery of his claim, and for the enforcement of his 
lien, may not only obtain a judgment allowing the lien, but also have 
a general judgment for his claim against the debtor, to which all of 
his property is subject. 

Mechanic’s lien. Judgments. Before Judge Gipson. Rich- 

mond Superior Court. October Term, 1873. 


Euphemia H. Parish brought complaint against Edmund 
T. Murphy for two adjoining lots of land, situate on Hole 
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street, in the city of Augusta. The defendant pleaded title 
in himself by reason of a deed from the sheriff of the city of 
Augusta, made to him under a sale of the property in dispute, 
by virtue of an execution against the plaintiff. 

The plaintiff showed title in herself by deed from the city 
of Augusta, dated October 23d, 1863, with possession there- 
under to February 4th, 1868, when she was dispossessed by 
the sheriff of the city of Augusta, and the defendant placed 
in possession. 

The defendant introduced an execution against the plain- 
tiff in favor of William H. Rich, which commanded the sher- 
iff of the city of Augusta to make the money out of certain 
property on Calhoun street therein specified, and also “of the 
other goods and chattels of said defendant.” Showed the sale 
of the Hole street property thereunder, and the deed of the 
sheriff made in accordance therewith. 

The plaintiff, in reply, introduced the record of the suit in 
which the execution aforesaid was obtained, from which it ap- 
peared that Rich had sued the defendant on an account, to 
which was added a count on a mechanic’s lien against the Cal- 
houn street property. Judgment was rendered in favor of 
Rich, to be levied of the Calhoun street property, “and also 
to be levied of the other goods and chattels of said defendant.” 

The court charged the jury that the execution under which 
the defendant claimed the property in dispute legally author- 
ized the sheriff to sell and convey the same, and if the said 
property was, by virtue of said execution, sold and conveyed 
to the defendant, the plaintiff was legally divested of her title, 
and all title that she had passed to the defendant. — 

To this charge the plaintiff excepted. The jury found for 
the defendant. Error is assigned upon the above ground of 
exception. 


McLaws & Ganant, by R. H. Ciark, for plaintiff in 
error. 


James S, Hook, by Samuet F. Wess, for defendant. 
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Triprr, Judge. 
Can a mechanic, under sections 1963 and 1964 of the Code, 
institute suit for the enforcement of the lien provided for in 


section 1959, against the specific property on which his lien 


attaches, and in the same action obtain a general judgment 
against his debtor for the same debt? , That is the main ques- 
tion presented in this case. We see no reason why this right 
should not exist. There is nothing in any of the provisions 
of the Code connected with this subject that at all indicates a 
contrary meaning. The two sections referred to use the usual 
terms applicable to ordinary suits, such as “the commencement 
of an action for the reeoyery of the amount of his claim,” and 
“in declaripg for such debt,” ete. It is true it is stated that 
“if the lien is allowed, the verdict shall set it forth, and the 
judgment and exceution be awarded accordingly.” There need 
be no difficulty in all this under the decision we make. The 
pleadings must show the debt just as well as if they were only 
for the enforcement of the lien as they must when a general 
judgment is also claimed. If the ereditor (mechanic) must 
prove his claim as fully to enforce his lien as he does to ob- 
tain a judgment having a general lien, what objection can 
there be in principle to his having both ? The action is com- 
menced at the usual time, served in the usual way, and awaits 
the second term, as all other suits do. It is not like the 
case of foreclosing a mortgage on personal property or of en- 
forcing liens by summary process under the steamboat law. 
In those, the executions issue without notice to the debtor, 
and are properly confined to the specifie property on which 
the lien is claimed. It is more like the case of an attachment, 
where the defendant replevies, or appears and defends, or has 
been notified of the attachment. In either of these cases the 
judgment binds all his property, but still retains the special 
lien on the property attached, and as directed by the law shall 
be first levied on such attached property : Code, section 3228, 
We hardly think that this rule as to what property shall be 
first levied on applies to the case of a suit by a mechanic. It 
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is a special provision made with reference to all attachments. 
The ease of Dunning & Tuttle vs. Stovall et al., 30 Ga., 444, 
is not by any means in conflict with the construction we give 
these provisions of the Code. That was a suit by the me- 
chanie against a trustee to enforce his lien against trust prop- 
erty. The suit was commenced too late for that purpose, the 
debt having been due more than twelve months. A demurrer 
being sustained, plaintiff moved to strike out so much of the 
declaration as referred to the lien, and to amend so as to pro- 
ceed against the trust estate generally, at law; and this court 
held he was entitled so to do. This shows, at least, that such 
addition to a declaration, so as to proceed as at common law, 
was not adding a new cause of action. Upon the whole, the 
ruling we make is obnoxious to no well-founded objection as 
we can see, either in reason or in prineiple, and it certainly 
has the merit of making but one suit where two would other- 
wise be necessary, with additional cost to the parties and 
trouble to the courts. 

There was another point made in the ease which we will 
notice. It was objected that the judgment awarded by the 
court, there being no plea and no verdict, did not order or 
direct that a general execution should issue, but did award 
that there was a lien for the amount of the judgment on the 
premises set forth. The judgment was for the plaintiff for 
a certain amount, with interest from a certain date, and cost, 
and then added, “for which amount the plaintiff has a lien 
on the premises set forth,’ ete. This was sufficient. If no 
lien had been claimed, the judgment was sufficient without 
the addition of any words as to the lien. When such a lien 
is asserted and allowed, “the verdict (judgment) shall set it 
forth, and the judgment and execution be awarded according- 
ly:” Revised Code, section 1964. This judgment was, in ef- 
feet, just what a verdict and judgment should have been, had 
it been a case where a verdict had been rendered. As to the 
objection made to the judgment entered by counsel, that it 
recited, after directing execution to be issued against the prop- 
erty set forth, the words, “and to be levied of the other goods 

VoL. Li. 40, 
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and chattels of the defendant,” and that under such a judg- 
ment no execution could be issued and levied on other real 
property of the defendant, we make this reply: It is more 
than doubtful, whether, under the judgment awarded by the 
court, there was any need for another signed by counsel. 
Why could not the execution issue on the first as well as the 
last judgment? It is proper to enter up judgment on a ver- 
dict, but is there any law or practice requiring a judgment to 
be entered on a judgment? In this ease, the execution was a 
general as well as a special one; that is, it commanded the 
sheriff, “of the goods and chattels, lands and tenements of,” 
ete., “ you cause to be made the sum of,” ete., and then directed 
a levy on the special property on which the lien was claimed. 
Moreover, the levy and sale were made five years before the 
defendant therein brought ejectment to recover back the prop- 
erty thus sold. Her tenant had notice of the levy. She 
permitted the property to be sold, and the money paid for it 
to be applied to her debt. Is she not too late to complain of 
the irregularities in the proceedings which she now seeks to 
set up—I mean in the judgment entered up by the attorney 
in the suit against her, on which the judgment was obtained, 
and those that are complained of in the execution ? 
Judgment affirmed. 


Lituiz MATTHEWS, plaintiff in error, vs. THomas J. Woor- 
FOLK et al., executors, defendants in error. 


1. An action having been brought against the defendants, as executors, 
charging their testator as an executor de son tort of the father of the 
plaintiff, with having appropriated the rents and profits derived from a 
certain lease belonging to said father’s estate, and seeking to render 
them liable for double the value of the same; to allow a count to be 
added seeking to render the defendants liable on a breach of covenant 
for quiet enjoyment contained in said lease, would be to authorize an 
amendment introducing a new and distinct cause of action. 

2. Where, witnesses, in explaining how they went into possession of cer- 
tain property, state that it was under a lease, the answer is inadmissi- 
bie. The lease should be produced or its loss accounted for. 
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Exeeutor de son tort. Amendment. Evidence. Before 
Judge Barrierr. Jones Superior Court. October Term, 
1873. 


This is the second time this case has been before this court: 
See Horne vs. Woolfolk, 45 Gu. R., 546. The marriage of 
the plaintiff with Jesse M. Matthews, pending the litigation, 
accounts for the change of name. 

The facts are briefly as follows: Lillie Horne brought case 
against Thomas J. Woolfolk and John Woolfolk, as executors 
of Thomas Woolfolk, deceased, alleging that her father, Fer- 
dinand Horne, died on January 3d, 1848, owning a ten years’ 
lease on part of a certain lot in the city of Macon, on which, 
by contract with said Thomas Woolfolk, the owner, he had 
erected a large frame building, covering nearly the whole 
space leased, with the privilege of removing the same, or of 
requiring said Woolfolk to keep and pay for it at a fair valu- 
ation; that the lease would have expired on September Ist, 
1854, thus leaving six years and eight months to run after the 
death of said lessee; that the land leased was worth, without 
the house, $300 00 per annum for rent, and with the house, 
$200 00 additional; that said Woolfolk, the lessor, shortly 
after the death of plaintiff’s father, the lessee, took possession 
of said property, and continued to appropriate it to his own 
use until his death, in August, 1863; that the defendants have 
continued said possession and appropriation since the death of 
their testator; that the house is worth $300 00; that the amount 
due by the defendants is $6,000 00; that plaintiff’s father lefi, 
at his death, her mother and herself as his only heirs, and no 
debts due by his estate, thus entitling her to one undivided 
half of the same; that, under the law, she is entitled to re- 
cover twice this amount; that she prays process. 

The plaintiff subsequently amended her writ by adding a 
count on a breach of the covenant for quict enjoyment con- 
tained in the lease. On demurrer, said amendment was 
stricken, and plaintiff excepted. 

Plaintiff tendered in evidence the depositions of William 
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Dibble and_'T. N. Mason, to show that they were placed in 
possession of the property leased to Ferdinand Horne by de- 
fendants’ testator. It appeared from their answers to cross- 
‘interrogatories that they went into possession under a written 
Jease “subject to Horne’s lease.” Their entire testimony be- 
ing in reference to this point, their answers, on objection of 
defendants, were excluded. To which ruling plaintiff ex- 
cepted, 

Plaintiff having closed, a non-suit was ordered. Error is 
assigned upon each of the above grounds of exception. 


J. RutHerrorp; James H. Biount, by R. H. Car, 
for plaintiff in error. 


WuittLe & Gustin; LANiEr & ANDERSON, by brief, for 
defendants. 


WaRNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants as executors de son tort of one Ferdinand Horne. 
The plaintiff amended her original declaration by adding a 
count for breach of a covenant contained in a certain lease for 
quiet enjoyment of certain premises mentioned therein. At 
the trial, the defendants demurred to this second count, on the 
ground that it introduced a new and distinet cause of action. 
The court sustained the demurrer, and plaintiff excepted. 

1. The court did not err in striking the amendment from 
the plaintiff’s declaration. No amendment adding a new and 
distinct cause of action is allowable: Code, sec. 3480. The 
judgment against the defendants in the original action as ex- 
ecutors de son tort, if the case had been made out against them 
by the evidence, would have been for double the value of the 
property of Horne, wrongfully possessed and converted by 
them, whereas the judgment for a breach of a covenant for 


quiet enjoyment would have been governed by a different rule 


* 
as to dainages. 
2. The plaintiff offered in evidence the interrogatories of 
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Mason & Dibble for the purpose of showing that the defend- 


ants put them in possession of Horne’s property after his 
death. In answer to eross-interrogatories put to the wit- 
nesses, Mason, one of the firm of Mason & Dibble, answered, 
“that they went into possession of the property under a writ- 
ten lease. We did know of the lease to Horne, and we did 
lease the property subject to Horne’s lease.” The evidence 
olfered was objected to by defendants, until the lease, under 
which the witnesses went into possession, was produced. The 
court sustained the objection, and the plaintiff excepted. The 
defendants were sought to be made liable because they had 
leased the premises to Mason & Dibble, having previously 
leased a part thereof to Horne, who was dead, and whose lease 
had not expired at the time of the lease to Mason & Dibble. 
If they went into the possession of the property under that 
lease, they entered according to the terms of it. What were 
the terms of that lease? Did it authorize Mason & Dibble to 
take possession of the property previously leased to Horne, 
or was the property previously leased to Horne specially ex- 
empted in the lease to Mason & Dibble?) They say that they 
leased the property from the defendants subject to Horne’s 
Jease, and the lease itself was the highest and best evidence as 
to what property the defendants did lease to them, and should 
have been produced or its loss accounted for, the more es- 
pecially as the plaintiff sought to charge the defendants with 
having wrongfully leased Horne’s property to Mason & Dib- 
ble, and thereby to make them liable as executors de son tort. 
Let the judgment of the court below be affirmed. 


Wittram P. Casseérs, trustee, plaintiff in error, vs. Usry, 
Srurcis & Company, defendants in error. 


1. A letter written by the attorney of the plaintiff to the defendant is not 
competent evidence for the defendant, on the trial of the case, unless 
it is shown that it was written by authority of the client. 
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2. The granting of the new trial by the court below was not such an 
abuse of discretion as to demand a reversal of his judgment. 
Attorney and client. Evidence. Principal and agent. 

New trial. Before Judge Grnsoxn. MeDuflie Superior Court. 

Mareh Term, 1873. 

William P. Cassels, as trustee for Mary J. Cassels, brouglit 
complaint against Usry, Sturgis & Company upon the follow- 
ing account: 

1866 and 1867. Usry, Sturgis & Company, 

Yo W. P. Cassels, trustee for Mary J. Cassels, Dr. 

“To the one-fourth of lumber sawed from logs on 

lS Teed Dy mill... ...cccesscesccccsecsesces oscae GQ OCO OO.” 


The defendant pleaded the general issue, settlement, pay- 
ment and set-off. 

In the course of the trial, the defendants offered in evidence 
the following letter from H. C. Roney, of counsel for plain- 
tiff, to Usry, one of the defendants : 

“THomson, GEorGcrIA, February 23d, 1871. 

“Dear Usry: Since more fully investigating the matter be- 
tween yourself, Sturgis and Cassels, Cassels claims to have 
had a full settlement with Sam Neal up to December, 1866, 
and that all timber sawed in 1867 remains unpaid for, which 
amount he has Neal’s own book to show how much was cut 
in that year, which he sums up to be two hundred and sixteen 
thousand eight hundred feet, deducting one-fourth, Cassels’ 
share, which is fifty-four thousand two hundred. Besides 
showing this facet, he can also show the purchasers of this 
Jumber, which shows conclusive as to the amount. Novw, ac- 
cording to this calculation, you will perceive Cassels’ share 
will be some $2,000 00, * * * Yours, ete., 

(Signed) “H. C. Roney.” 

To this testimony the plaintiff objected. The objection wa* 
overruled and the evidence admitted. 

The evidence was voluminous, and is omitted because it 
i!lustrates no principle of law. 





a 
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The jury found for the plaintiff $500 00. The defendants 
moved for a new trial because of alleged error in the admis- 





sion of the aforesaid letter, and because the verdict was con- 
trary to the evidence. The motion was sustained in the fol- 
lowing judgment: 

“After carefully examining the evidence in this case, I find 
none to sustain the verdict, except it be possibly the letter 
of plaintiff’s attorney, written seemingly to secure a settle- 
ment of probable litigation. Whilst this might possibly be 
construed to reduce the plaintiff’s claim to that sum, I do not 
understand how it could create a liability on the part of de- 
fendants to pay that sum. The motion for new trial is there- 
fore sustained, and the verdict set aside, and a new trial 
ordered.” 

To which ruling defendants excepted. 


H. C. Roney; W. M. & M. P. Reesg, by brief, for plain- 
tiffs in error. 


Toombs & DuBose; W. T. ONEAL, for defendant. 


r = > 
Tripper, Judge. 


1. We cannot see any legal ground upon which the admis- 
sion in evidence of the letter of Mr. Roney, counsel for plain- 
tiff, can be put. It was written before the suit was instituted. 
The plaintiff certainly could not have introduced it himself. 
For what purpose can defendant use it upon a trial of the 
case on its merits? If it had contained an admission that the 
writer did not think the defendants owed his clients anything, 
it could not have been introduced against the client as evidence 
of such a fact. Had it been shown that it was written by the 
direct authority or consent of the client, the question would 
be different. But we do not think that a letter which an at- 
torney may write to the opposite party, and that, too, before 
suit, and upon which no action on the part of that other party 
was claimed to have been taken, or any injury thereby ac- 
erued to him, can be used as evidence on the trial simply to 
prove or disprove facts on which the merits of the case rest. 
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2. As to the new trial which was granted by the court, we 
will not interfere. It appears pretty plainly from the record, 
that the jury gave the plaintiff a verdict for his interest in 
the lumber that was sawed after 1866—one-fourth of two 
hundred and sixteen thousand eight hundred feet. They re- 
fused to find for any portion of the lumber sawed previously. 
If this be so, there was the plea of the defendants that they 
had paid out for plaintiff the sum of $195 87 to Pollard, Cox 
& Company, and $85 37 to Wilcox & Gibbs. Sturgis, one 
of the defendants, testified that these payments were made in 
1867. If, then, the verdict intended to allow the plaintiff 
only for lumber sawed in that year, it would seem that a 
credit or set-off for those amounts should have been given. 
We admit we cannot tell to our full satisfaction how the ver- 
dict was exactly reached, whether these items were passed 
upon or not. We are rather inclined to think they were not, 
and under the rule adopted not to interfere with a judgment 
granting a new trial on the ground that the verdict was not 
sustained by the evidence, or was against the weight of the 
evidence, unless it be a very strong case demanding it, we will 
not reverse the judgment allowing the new trial in this case. 
Tt may be added that we would have affirmed the judgment 
if the new trial had been refused; and just such a case fre- 
quently happens. 
Judgment affirmed. 





Exxa W. Scurry ef a/., plaintiffs in error, vs. THe Corron 
Srates Lire Insurance Company, defendant in error. 


1. Where an aetion was brought by the widow and children of the as- 
sured on the following receipt: 

** Received of James R. Scurry $375 00, same being in payment of insu- 
rance in the Cotton States Insurance Company ; this receipt being bind- 
ing on said company until policy is received. 

“J. S. Raves, 
. *» Agent of C. S. Life Ins. Co., of Macon, Ga. 


‘** Buker county, Georgia, September 6, 1871.” 
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And Raines, the agent, signing said receipt, was offered by the defendant 
as a witness: 

Held, that he was competent, not being a party to the original contract 
with James R. Scurry, nor interested therein. 


‘2. It was competent for the witness to explain what was the understand- 


ing of the parties, at the time the receipt was given, of the following 
words contained therein: ‘* This receipt being binding on said com- 
pany until policy is received.’’ 

. Where cross-bills of exception were filed and the record in the case 
was sent up with the bill of exceptions, which arrived in time for the 
last term of this court, and no record accompanied the exceptions 
which were returned to this term, the writ of error to this term will 
not be dismissed for the absence of a record, but the case will be heard 
on the record returned to the last term. (See Report. R.) 


oo 


Witness. Party to suit. Evidence. Before Judge Srro- 
zer. Dougherty Superior Court. April Term, 1873. 


When this easé was called, a motion was made to dismiss 
the writ of error, because no record accompanied the bill of 
exceptions. The facts on which this motion was based were 
as follows: At the trial of the case, cross-bills of exceptions 
were filed. The record came up in the ease in which the Cot- 
ton States Life Insurance Company was plaintiff in error, 
determined at the last term of this court. This ease arrived 
too late for last term, and was therefore returned to the present 
term. No record accompanied the exceptions. Both bills of 
exception were based on the same record. The motion was 
overruled, the court enunciating the principle embraced in the 
third head-note. 

For the remaining facts, see the decision. 


Vason & Davis, for plaintiffs in error. 
Situ & Jones; G. J. Wricut, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on the following instrument : 


“Received of James R. Scurry three hundred and seventy- 
five dollars, same being in payment of insurance in Cotton 
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States Insurance Company ; this reecipt being binding on said 
company until policy is received. 
J. S. RAINeEs, 
Agent of C. S. Life Ins. Co., of Macon, Ga. 

Baker county, Ga., Sept. 6th, 1871. 

On the trial of this case, Raines, the agent, was offered as 
a witness for the defendant to prove, amongst other things, 
that it was the intention and understanding of himself and 
Scurry at the time of giving the receipt, that it was to bind the 
company to return the premium if the policy was refused, and 
to bind the company until the application for policy was acted 
on by the company. This was fully understood between the 
applicant and himself and fully talked over. The application 
was refused by the company. This evidence was objected to 
by the plaintiff on two grounds: First, because Scurry, one 
of the contracting parties, was dead ; second, because the evi- 
dence offered would contradict and vary the terms of the writ- 
ten instrument. The court overruled the objections, and ad- 
mitted the testimony of the agent, and the plaintiff excepted. 

1. By our evidence act of 1866, no person shall be exclu- 
ded from giving evidence on the trial of any issue in any 
court, by reason of interest, or from being a party, except 
where one of the original parties to the contract or cause of 
action in issue or on trial is dead; in that case the other party 
shall not be admitted to testify in his own favor: Code, 5854. 
The parties to the contract or cause of action in issue or on 
trial, were the Cotton States Insurance Company and Scurry. 
Raines, the agent, who was offered as a witness, was not a 
party to the contract, and had no interest in it. The contract 
was made between the insurance company and Seurry, who 
were the parties to it. No corporator of the insurance com- 
pany, or other person having an interest in that company, was 
offered as a witness to testify in its own favor against the other 
party. The witness, Raines, was not one of the original par- 
ties to the contract or cause of action in issue or on trial, as 
contemplated by the statute, and was therefore a competent 
witness. In the case of Doe vs. Robinson, 37 Georgia Re- 
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ports, 118, Stamper was a party to the record and interested 
in the recovery, which depended on a contract made between 
him and Robinson, who was dead. This eourt held in that 
case, that Stamper, the living party to that contract, was not 
a competent witness to prove his version of it, because Robin- 
son, the other party thereto, was dead, and could not be heard. 

2. Receipts for money may be explained by parol: Code, 
sec. 3807. The intention of parties to a contract may differ 
among themselves. In such case the meaning placed on the 
contract by one party, and known to be hue. understood by 
the other party at the time, shall be held as the true meaning. 
Parol evidence is inadmissible to add to, take from, or vary a 
written contract; but all the attendant and surrounding cir- 
cumstances may be proved, and if there is an ambiguity, latent 
or patent, it may be explained; so, if a part of a contract only 
is reduced to writing, (such as a note given in pursuance of a 
contract,) and it is manifest that the writing was not intended 
to speak the whole contract, then parol evidence is admissible: 
Code, see. 2757. From the evidence contained in the record 
in this case, Raines, the agent, had no power or authority to 
bind the company to issue a policy of insurance until the ap- 
plication therefor had been submitted to the company for its 
acceptance or rejection; and that being so, it was competent 
for the witness to explain what was the understanding of the 
parties at the time the receipt was given, by the words con- 
tained therein, to-wit: “This receipt being binding on said 
company until policy is received ””—the more especially as the 
Witness states he did not have a printed form of the receipt 
with him at the time, but intended substantially to comply 
therewith to the best of his recollection, The printed form 
“d receipt, as required by the company, contained the words, 

‘in ease of non-acceptance of said application, the amount 
received is to be returned.” In view of the facts as disclosed 
by the record in this case, we affirm the judgment of the court . 
below. 

Judgment affirmed, 
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Joun M. Hivt, plaintiff in error, vs. CALEB J. Harris ef 

al., defendants in error. 

An injunction to restrain the collection of a judgment at law, on the 
ground that there is a good defense to the claim on which the judgment 
is founded, but that the complainant did not know of said defense un- 
til it was too late to avail himself of it before the judgment was ob- 
tained, ought not to be granted unless it clearly appears that the failure 
to acguire the knowledge of it before the trial at law was wholly un- 
mixed with negligence on the part of complainant, or want of atten- 
tion to the means of information which were within his reach for 
several years before the judgment. More especially should this be so 
when, on the day the action at law was instituted, he had notice of 
fucts connected with the matter of the alleged defense that should put 
a man of ordinary prudence and discretion on inquiry. 


Injunction. Judgment. Before Judge Hopkins. Cow- 
eta county. At Chambers. January 26th, 1874. 


In 1859, Burwell P. Hill bought of William Mitchell, of 
Meriwether county, land, and gave Mitchell as many as five 
notes therefor, with John M. Hill and one Dennis as his se- 
eurities. These notes fell due by installments in 1860, 1861 
and 1862, and were for different amounts, and aggregated 
about $15,000 00. Some of them were paid and destroyed. 
One of them was for $5,450 00, due 25th December, 1860. 
William Mitchell died and John Mitchell became his admin- 
istrator. On said note John M. Hill paid said administrator 
$2,500 00, 9th of February, 1863, aid somebody paid him 
$3,080 00 on the 13th of the following March. Boyd, as re- 
ceiver of Mitchell’s estate, sued on this note, and both Hills 
acknowledged service on the 31st of December, 1869. On the 
same day the Hills acknowledged service upon another suit by 
Harris, as guardian, upon a note for $3,438 37, dated the 
25th February, 1867, and due 25th December, 1867. No de- 
fense was filed, and judgment was rendered thereon on the 
6th of September, 1870. Fi. fa. was issued on the 24th of 
September, 1870, and levy on Burwell P. Hill’s land was 
made tlre 5th of January, 1871. On the day of this levy 
both Hills sought to enjoin said Harris’ fi. fu. On the 15th 
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January, 1871, Judge Hopkins refused said injunction. In 
March, 1871, the supreme court affirmed that judgment. On 
the 1st of May, 1871, Burwell P. Hill filed an affidavit of 
illegality. On the 14th of February, 1873, said fi. fa. was 
levied upon John M. Hill’s land. This levy was stayed by 
relief affidavit by both Hills. This affidavit was dismissed 
on demurrer, 5th September, 1873. In December, 1873, John 
M. Hill again sought to enjoin. The injunction was refused 
18th January, 1874, and presents the case here for review. 
The first bill averred that Harris ought not to collect full 
amount of his debt, because as follows: He and Dennis, B. 
P. Hill’s agent, fraudulently got Mitchell’s administrator to 
take $3,080 00 of Confederate money, which he got from 
Harris, and eredited it on said note of $5,450 00, and then, 
or afterwards, Dennis and John M. Hill gave Harris a new 
note for $......... , dated the ......... March, 1863, on account 
of said payment. Dennis signed B. P. Hill’s name to said 
note. Afterwards, on the 23d of February, 1867, the Hills 
gave Harris, in lieu of said note, their note for $3,488 51, due 
25th December, 1867, and a mortgage on B. P. Hill’s land. 
This they did because Harris represented that he had pur- 
chased of Mitchell’s administrator the amount of $3,080 00 
of the said land note, and took the administrator’s place, and 
that the note given by Dennis and John M. Hill was simply 
in lieu of their indebtedness to Mitchell for that amount. Den- 
nis, in the meantime, died. They did not defend the suit  be- 
cause they believed said representations of Harris, and were 
advised that they could not scale the note. They discovered 
these facts during September term, 1870, of the court, but 
court adjourned before they could examine all the records and 
see the witnesses whom they believed could throw light upon 
the subject. The affidavit of illegality averred that Harris 
loaned B, P. Hill, by his agent, on the 13th of March, 1863, 
$3,080 00, for which they gave their note, and they gave the 
note of 25th February, 1867, in renewal thereof. To get this 
renewal Harris said that he bought a land note which Mitch- 
ell held on the Hills, when he had only loaned $3,080 00. 
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The last bill says there were as many as five notes; that 
Dennis told B., P. when both Hills were at home, that Harris 
had taken up a land note, and that the balance due thereon 
with interest to 25th December, 1863, was $3,248 87, and 
Harris desired to renew it and give time, and B. P. and J. 
M., and Dennis made this new note dated back to 22d March, 
1863, supposed date of purchase. In 1867, Harris and Den- 
nis repeated said representations and thus got the note sued 
on, for the one last mentioned, leaving Dennis off. Afterwards, 
Harris sued. John M. offered him $2,000 00 cash when ser- 
vice was acknowledged, but Harris declined, saying, the debt 
was for land. Counsel advised the note could not be scaled un- 
der the said facts, and no defense was filed. Meanwhile all the 
notes were taken up, as supposed, except one, which Mitchell’s 
estate held and sued. After judgment, and too late to move 
for new trial, Mr. Adams presented one of the notes. Then 
first they discovered the mistake or error, and suspected Har- 
ris. Harris asserted he had bought land note, and made con- 
tradictory statements, saying he could not explain. When 
the former bill was drawn they did not know all the facts, and 
they hastened to prevent the sale. Harris denied the fraud 
charged. 

3urwell P. Hill, in his affidavit, swears that on 22d March, 
1863, he gave the note $3,248 87, because Dennis said Harris 
had taken up his land note, and the renewal, in 1867, was given 
solely upon the idea aforesaid; that after judgment the $5,450 
note was presented, and then, for the first time, deponent dis- 
covered Harris’ deceit. 

The answer denied all fraud and concealment. It declared 
that John M. Hill was advised before Mitchell was seen, that 
Dennis and Harris were going to Mitchell’s to invest Harris’ 
Confederate money in their note, and approved thereof, and said 
good notes were worth a premium. Harris does not remember 
the exact manner of making the investment. He thinks he 
bought and took up one of their notes. At any rate, he paid 
Mitchel? something over $3,000 00 of Confederate money 
which he held for his wards, collected on debts, and without 
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an avowal that it was his money, and without any statement 
of the falsehood charged. 

Pursuant to the arrangement which he trusted Dennis, 
Hill’s agent, to complete, Dennis did bring him the note of B. 
P. Hill with Dennis and John M. Hill, as security for $3,- 
248 87. He, Harris, was not present, and had nothing to do 
with getting this note. The gist of the arrangement was that 
for each dollar of Mitchell’s claim canceled by him, he should 
have the note of the debtors and give longer time, and this 
was fully understood by Dennis and Hill. He does not know 
what Dennis told them, but Dennis was honest. Was him- 
self to give the note, and doubiless told.the truth. Harris 
never said anything to the Hills about it, except after Dennis, 
who was perfectly good and solvent, offered his own note for 
$2,500 00 for the said note, and defendant declined. There 
was a negotiation to release Dennis by giving the Hills further 
time upon a mortgage security, and all that there was said 
touching the Mitchell trade was with a view of learning 
whether the note should be sealed, and the note was scaled 
about $900 00, and thus renewed in February, 1867. 

The answer set out the former bill and relief affidavit as 
estoppel, and also to contradict complainant’s present bill, and 
to show that the Hills had suffered no wrong, and if the Miteh- 
ells were injured, John Mitchell, long since discharged from 
his executorship, could not transfer the claim to Hill. Tt de- 
nied the tender. Person’s affidavit showed that Harris, and 
not Dennis, for D. P. Hill, paid Mitchell the money. 


W.F. Wrient; B. H. Hii & Son, for plaintiff in error. 


A. W. Hamnonp «& Son, for defendants. 

Ist. As to parties, see Hill vs. Harris, 42 Ga. R., 412. Har- 
ris solvent, diseretion of Judge: 43 Ga. R., 176, 631; 42 
Ibid., 386. 

2d. The matter is res adjudicata: See Field vs. Sisson et 
al., 40 Ga. R., 67; Gillion vs, Massey, 41 Lbid., 221; Black 
vs. Black & Hunter, 27 Ibid., 46-7; Hill vs. Harris, 42 Lbid., 
412. 
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3d. The record shows such negligence as bars the plaintiff: 
See Hill vs. Harris, 42 Ga. R., 412; Code, sees. 3126, 3129, 
and cases cited ; Bostwick vs. Perkins et al., 1 Kelly, 137, 139. 
Tgnorance and diligence must concur: Taylor vs. Sutton, 15 
Ga. R., 107; Avery vs. United States, 12 Wallace U.S. R., 
304. What diligence required: See Tindal vs. Harkenson, 
19 Ga. R., 450; Castleberry vs. Scandrett, 20 Ibid., 246; 
Collier vs. Harkness, 20 Ibid., 362. 


Tripper, Judge. 


To reverse the judgment in this case and direct the injune- 
tion to be granted would be to allow a party to be relieved 
from his own laches, under circumstances which would be in 
direct conflict with all rules requiring diligence. It was, at 
any time for several years, within the power of the eomplain- 
ant to ascertain all the facts on which he now rests the equity 
he claims; and this before the suit was instituted on which 
the judgment was obtained which is now complained against. 
It is also true that the very suit on which that judgment was 
rendered contained notice of the facts which are at this late 
day attempted to be set up as furnishing grounds for setting 
the judgment aside and granting a new trial. If complainant 
had been before that time misled or deceived by defendant in 
error, the plaintiff in the judgment, it was his own inexcusa- 
ble negligence that he did not awake to the fact that he had 
been so misled. On the same day he was sued in the action 
in which the judgment was rendered, he was also sued on 
one of the other notes, and the two declarations contained all 
that was necessary to put any man of ordinary prudence on 
inquiry as to all the matters of the alleged defense. Vigilan- 
tibus non dormientibus lex subvenit. For a decision in this 
same case, which really almost determines this—certainly it 
does as to the great principle controlling it—see Hill vs. Har- 
ris, 42 Georgia, 412. 

Judgment affirmed. 
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W. M. & R. J. Lowry, plaintiffs in error, vs. ANDREW M. 
SLOAN, defendant in error. 


1. Where the charter of a bank provides that judgment obtained on its 
bills may be levied upon the individual property of its stockholders, 
upon a return of no property being made as to the bank, a stockholder 
who has had notice of the suit and made no defense thereto, has had 
his day in court, and cannot set up any defense which might have been 
made before judgment. 

2. Where an offer of compromise and settlement of pending litigation is 
made by the complainant to the defendants, and accepted by them, but 
the contract thus entered into is not executed by the payment of the 
money, the fact that complainant paid no further attention to the suit, 
and defendants obtained a judgment against him, affords no ground for 
an injunction against the enforcement of the execution based on such 
judgment. 

3. Snit was pending in favor of the defendants against the Bank of the 
Empire State, in which the complainant was a stockholder. In Janu- 
ary, 1873, complainant wrote to defendants, proposing, as a compro- 
mise, to pay $2,000 00, in full of his liability. This offer was accepted 
on Mareh Ist. No money being paid, on the 20th of the following 
May, defendants entered judgments against said bank for $10,668 32. 
Executions were issued, and returns of no corporate property to be 
found made. They were then levied on the*property of the complain- 
ant. He sought to enjoin any further proceedings on said executions, 
because of the aforesaid compromise, and because the bank made an 
assignment of its assets for the benefit of its creditors, in 1866, and the 
defendants, with other creditors, filed a bill in the district court of the 
United State against said assignee, and recovered a decree for the 
assets then in hand. A part of these assets were certain bonds of the 
county of Floyd, which were in litigation. The complainant alleged 
that their value had never been credited on the aforesaid executions. 
The injunction was granted as prayed for. Subsequently, on the filing 
of the defendants’ answer and aflidavits, the chancellor modified said 
restraining order, so far as to allow the execution to proceed for 
$2,000 00: 

Held, that the chancellor should hear evidence by affidavits as to the sol; 
vency of said bonds received by the defendants, and if the same shall 
be shown to be solvent, direct that the amount thereof be credited on 
said executions, and that being done, that the injunction be dissolved. 


Injunction. Compromise and settlement. Banks. Corpo- 
rations. Judgments. Before Judge UNDERWoop. Floyd 
county. At Chambers. December 3d, 1873. 

Vou. Li. 41. 
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For the facts of this case, see the decision. 

E. N. Broyies; R. ArNovp, for plaintiffs in error. 
R. D. Harvey, for defendant. 

Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants, praying for injunction to restrain the defendants 
from the enforcement of executions issued on judgments ob- 
tained against the Bank of the Empire State, of which the 
complainant was a stockholder. The injunction prayed for 
having been granted, a motion was made to dissolve the same 
on the filing of the defendants’ answer and affidavits in sup- 
port thereof. On the hearing of that motion the court mod- 
ified the injunetion, so far as to allow the defendants to collect 
the sum of $2,000 00 on their executions, and continued the 
injunction as to the balance due thereon. Whereupon the 
defendants excepted. 

It appears from the record, that on the 2Cth May, 1878, 
the defendants, as bill holders of the Bank of the Empire 
State, obtained judgments against the bank for the sum of 
$10,668 32, on which executions issued, and a return of nulla 
bona having been made thereon by the sheriff, against the 
corporation, the same was levied on the property of the com- 
plainant as one of the stockholders thereof. The eleventh 
section of the charter of said bank, declares “that the person 
and property of the stockholders in said bank, shall be pledged 
and bound in proportion to the amount of the shares that 
each individual, or company, may hold in the same, for the 
ultimate redemption of said bills or notes issued by or from 
said bank during the time he, she or they may have held such 
stock, in the same manner as in common commercial cases, 
or simple cases of debt; that the private or individual prop- 
ertyof each stockholder, as well as their joint property, shall 
be liable as before stated for the redemption of the bills of 
said bank, and for the payment of all the debts and liabilities 
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of the same, and when any judgment shall be obtained against 
said bank, and execution issued thereon, it shall be the duty 
of the levying officer first to levy the same on the property of 
said corporation, and to sell the same, and if the proceeds 
thereof shall be insufficient to pay off said execution, and the 
return of said officer, of no corporation property, shall be 
sufficient proof of the same, it shall be the duty of said offi- 
cer next to levy said execution on the individual property 
of any stockholder or stockholders, and sell the same until 
an amount is raised sufficient to pay off said execution, each 
stockholder only to be liable for the whole indebtedness of 
the bank in proportion to the amount of his stock, and that 
any stockholder who pays off any such execution, or part 
thereof, shall have the right to use and control the same fi. fa. 
against all the other stockholders, so as to collect the ratable 
share out of each of them.” The 18th section of the charter 
further declares “that those who were stockholders of said 
bank at the time a list of the stockholders was advertised next 
before the failure of said bank to redeem its notes on de- 
mand, shall be held, considered and taken, as stockholders at 
the time of such failure, and shall be liable as stockholders 
according to the provisions of this act, and shall be liable to 
execution aceording to the provisions of this act.” The sev- 
eral grounds of equity, as alleged in the complainant’s bill and 
the amendments thereto, are very loosely stated, many of them 
upon information and belief only. The answers of the de- 
fendants and the affidavits in support thereof, deny all the 
material allegations on which the complainant’s equity is 
based, even if the same were sufficient, in view of the terms of 
the charter of the corporation of which he was a stockholder, 
to have entitled him to any relief as against the defendant’s 
executions, 

1. By the terms of the charter, a judgment against the bank 
was binding on the complainant as one of the stockholders 
therein, and it appears from the evidence in the record that he 
had notice of the suits pending against the bank and declined 
to make any defense thereto, he therefore, in contemplation of 
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the law and the provisions of the charter, has had his day in 
court, so far as the defendants’ judgments are concerned. As 
to the alleged agreement made with William Dougherty, Esq., 
it does not appear that he represented the present defendants 
at that time, but represented other parties. 

2. In regard to the proposition made by the complainant’s 
solicitor to the defendants’ solicitor, in January, 1873, for a 
compromise and settlement of defendants’ claims then in suit, 
the proposition made was to pay $2,000 00 if defendants 
would procure a receipt signed by all the interested parties, 
bill holders and judgment creditors. To this proposition the 
defendants’ solicitor replied that he had seen Colonel Akerman, 
who said his clients would accept the proposition, “and I say 
my clients will; you may so inform your client.” This eor- 
respondence commenced in January, and the reply accepting 
the proposition is dated Ist of March; the judgments were 
obtained in May thereafter. The complainant alleges that he 
was misled by this correspondence, and failed to make his de- 
fense as he otherwise would have done. It does not affirma- 
tively appear by the complainant’s allegations what special 
grounds of defense he had to the defendants’ suits; at least, 
the same is not alleged with sufficient distinctness to show 
that he had any legal or valid defense thereto. But the com- 
plainant never paid the $2,000 00, or tendered it in payment. 
The proposition made by the complainant to the defendants 
for a compromise and settlement, though accepted by the lat- 
ter, was not executed by the former by the payment of the 
money, and therefore the complainant has no reasonable or 
equitable ground of complaint, that the defendants took their 
judgments against him in May. The complainant knew that 
the money that the defendants had consented to accept, in pur- 
suance of his proposition made in January, had not been paid; 
in other words, that the agreement to compromise the defend- 
ants’ claims had not been evecuted on his part by the payment 
of the money: Code, sec, 2881. 

3. In relation to the transfer of the assets of the bank, of 
which the complainant complains, it appears that the bank 


~~ 


= 
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made an assignment of its assets for the benefit of its credit- 
ors in 1866; that I. D, Cothran, the assignee of the bank, 
who was the complainant’s representative, (he being one of 
the stockholders therein,) had applied a portion of the assets 
to the purchase of the bills of the bank, amounting to the 
sum of $56,392 00, and had paid some other claims against 
the bank, including attorney’s fees and other expenses. A fter- 
wards, the defendants and other bill holders filed a bill in the 
district court of the United States against the bank, the as- 
signee thereof, ef a/., and a decree was rendered by said court 
in May, 1872, adjudging and decreeing that the present defend- 
ants, W. M. & R.J. Lowry, and the other bill holders named 
therein, do recover of H. D. Cothran, assignee of the Bank of 


the Empire State, the assets now in the hands of said assignee, 
to-wit: (describing the same,) to be distributed among them in 
proportion to the amount of their respective claims, and that 
said assignee, on complying with said decree, is hereby fully 
discharged and acquitted from any and all liability in conse- 
quence of having been assignee of said bank, The bank of 
which the complainant was a stockholder having been a party 
to this decree, it is binding upon him unless it can be suecess- 
fully attacked for fraud, of which there is no sufficient allega- 
tion in complainant’s bill, The defendants admit, in their 
answer, that they have received from their share of the assets 
of the bank, turned over to them under said deerce of the 
district court, the sum of $790 00, which has been credited 
on their executions against the complainant, and express their 
willingness to credit any other amount they may receive from 
said assets thereon, though they allege that the balance of the 
assets are worthless, except the Floyd county bonds, which, at 
the time of filing their answer, they allege were in litigation 
in the courts as to the liability of the county to pay the same. 
It appears from the record that the entire indebtedness of the 
bank is about the sum of $60,000 00; that the complainant 
was the owner of two hundred shares of its stock, for which 
he is liable to the bill holders thereof as such stockholder, 
The defendants having received their pro rata share of the 
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assets of the bank in kind, including the Floyd county bonds, 
which are not alleged to be worthless, but so far as the record 
shows, are entirely solvent at the present time, it is the equit- 
able right of the complainant to have the amount of the same, 
if solvent, eredited on the defendants’ executions against him, 
We therefore direct that the chancellor below hear evidence 
by affidavit as to the solvency of said bonds received by the 
defendants under. the decree of the district court, on reasona- 
ble notice being given to the parties, or their solicitors, and if 
the same shall be shown to be solvent, then the amount thereof 
to be eredited on the executions of the defendants against the 
complainant, and that being done, the injunction is then to be 
dissolved, leaving the eomplainant’s bill to remain in court. 
Let the judgment of the court below be reversed, with in- 


structions as indicated in this opinion. 





WILtiAmM Harrrson ef al, executors, plaintiffs in error, vs. 
SoLtomon D. Bevton, next friend, et a?., defendants in error. 


This being a case arising out of the same judgment of the circuit court— 
which was excepted to and reversed in Vennille vs. Phelps et al., 49 
Georgia Reports, 532—the judgment of reversal then pronounced nec- 
essarily operates as a reversal as to the parties to this bill of excep- 


tions. 


Equity. Before Judge Kippoo. Quitman Superior Court. 
May Term, 1873. 


The judgment sought to be set aside by the writ of error 
in this case, was reversed at the last term of this court in the 
ease of William M. Tennille vs. Lucey Phelps et al. Any fur- 
ther report is therefore unnecessary. 


B.S. Worrit1, for plaintiffs in error. 


Joun T. CLARKE, for defendants. 





nee 
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Tripre, Judge. 


When this case was called, counsel for plaintiff in error sta- 
ted and admitted that the judgment in the case of Tennille vs, 
Phelps et al., rendered at the last term of this court: 49 Geor- 
gia, 532, necessarily called for a reversal of the judgment in 
this case, and it is so ordered. 

Judgment reversed. 


Rosert Brareswick et al., plaintiffs in error, vs. THE Mayor 
AND Ciry CouNcIL oF THE Ciry OF Brunswick, defend- 
aut in error. 

1. The power to punish offenders against its ordinances by fine or im- 
prisonment, conferred upon a municipal corporation, does not include 
the authority to coerce the payment of a fine by imprisonment. 

2. Where the title to an act is ‘‘to consolidate and amend the several 
acts incorporating the city of Brunswick, and for other purposes there- 
in mentioned,’’ and it contains a provision to make valid and confirm 
‘‘all the ordinances of the Mayor and City Council of the city of Bruns- 
wick heretofore passed, and not in conflict with the constitution of the 
state of Georgia or of the United States:”’ 

Held, that it was just such legislation as this which the constitution in- 
tended to prohibit, when it excluded more than one subject matter 
from being embraced in the same law. 


Municipal corporations. Fines. Constitutional law. Ha- 
beas corpus. Before Judge Harris. Glynn Superior Court. 
May Term, 1873. 

For the facts of this ease, see the decision. 

W. Wittrams; R. L. Jorce; M. L. Mersnon, by brief, 
for plaintiffs in error. 

S. C. DeBrunt, by 8S. D. McConne 1, for defendant. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
ease, that Robert Brieswick and Cyrus Shelton, two boys un- 
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der fourteen years of age, were imprisoned in the guard-house 
of the city of Brunswick; that they were brought before the 

judge of the superior court on a writ of habeas corpus, on 
~ the allegation in their petition therefor, that their imprison- 
ment was illegal. The court, after examining into the cause 
of their capture and detention, on the return of the habeas 
corpus, discharged them from the custody of the officer who 
had them in charge. They were again arrested and impris- 
oned in the guard-house of said city, and again brought be- 
fore the judge of the superior court on a second writ of habeas 
corpus, on the return of which it appeared by the answer 
of the guard-house keeper, that he detained them in custody 
by virtue of a warrant of commitment issued by the mayor 
of said city, dated the 4th of June, 1873; the order of dis- 
charge for the same alleged offense being dated 23d of May, 
1873. The warrant of commitment recited that the defend- 
ants had been found guilty on the 23d day of May, 1873, of 
violating an ordinance of the city “to prevent persons from 
indecently exposing themselves or others,” and sentenced to 
pay a find of $5 00, or in default thereof to be confined in 
the guard-house ten days, and each having failed and refused 
to pay said fine, respectively; and whereas, the said Shelton 
and Brieswick have been confined by you in said guard-house 
for the space of three days; these are therefore to command 
you to secure the bodies of the said Shelton and Brieswick and 
keep them, and each of them, in the guard-house seven days 
from the date of their reception. There does not appear to 
have been any warrant issued for their arrest, founded on the 
affidavit of any person, but simply a notice served upon them, 
signed by the city marshal, requiring them to appear before 
the police court, stating that they were charged with the of- 
fense of “bathing at a wharf known as the Cotton Press.” On 
hearing the second habeas corpus the court refused to discharge 
them, and remanded them to be imprisoned; whereupon the 
defendants excepted. In view of the facts disclosed by the 
record "in this case, it may well be doubted whether the two 
boys who were arrested and imprisoned, were not deprived of 
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their liberty without due process of law: See Code, sections 
4714, 4715, 4723, 4724, 4725. There was no affidavit made 
by any person charging them with having violated any ordi- 


nance of the city prior to their arrest and detention. They 
were simply notified to appear before the police court as be- 
ing charged with “bathing at the wharf known as the Cotton 
Press.” They were charged with and imprisoned, for hay- 
ing committed the offense jointly, whereas, the offense was not 
joint, but several as to each one of them. The warrant of 
commitment recites that they were found guilty of violating 
an ordinance of the city “to prevent persons from indecently 
exposing themselves or others.” The first section of the ordi- 
nance of the city, number eighty-five, prohibits any person 
from wilfully making any indecent or publie exposure of his 
or her person, or of any other person. The second section of 
said ordinance prohibits any person from swimming or bath- 
ing in the river opposite the city, at any place below or south 
of the mouth of the canal, between daylight in the morning 
and eight o’clock in the evening, except in bath-houses, or in 
bath dresses, These two sections recognize two distinct of- 
fenses, to-wit: wilfully making an indecent or public exposure 
of the person, swimming or bathing at certain described points, 
except in bath-houses or in bath dresses. For which offense 
were the two boys imprisoned? The notice states that they 
were charged with the offense of “ bathing at the wharf known 


” The Mayor’s warrant of commitment 


as the Cotton Press. 
recites that they were found guilty of violating the ordinance 
which prohibited an indecent exposure of themselves. The 
Mayor’s warrant of commitment also recites that the boys had 
been found guilty of that offense, and sentenced to pay a fine of 
$5 00, or, in default thereof, to be confined in the guard-house 
ten days; that appears to have been the judgment of the 
court, but the Mayor further recites that as they had been 
confined three days in the guard-house, they were to be im- 
prisoned only seven days. Under what judgment of any 
court did the Mayor derive his authority to imprison the boys 
for seven day? The judgment of the court under which he 
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pretended to act was that they should be imprisoned ten days, 
and that was the only judgment under which he had any pre- 
tence of authority to imprison them at all. The three days’ 
imprisonment, for which he undertook to give them credit, 
was declared by the judge of the superior court to have been 
illegal. 

1. But we place our judgment in this case on the ground 
that the imprisonment of the boys was illegal, because the police 
court of the city of Brunswick had no power or authority con- 
ferred upon it by its charter to coerce the payment of the fine 
imposed by imprisonment. The act of 27th August, 1872, 
consolidating and amending the several acts incorporating the 
city of Brunswick, provides, by the 38th seetion thereof, that 
the police court shall have cognizance of all offenses against 
the ordinances, by-laws, rules and regulations of said city, and 
the laws of this state touching said city, with power to inflict 
the proper punishment by fines, imprisonment, labor, or other 
penalty prescribed by such ordinances, by-laws, rules and reg- 
ulations, from time to time, and to enforce the same by mitti- 
mus, directed to the chief marshal of the city, or any lawful 
constable thereof, or to the keeper of the guard-house, when 
necessary. The police court of the city, under its charter, had 
the power and authority to have inflicted punishment by im- 
posing the fine prescribed by the ordinance for its violation, 
but did not have the power and authority to coerce the pay- 
ment of such fine by the imprisonment of the party or pariies 
on whom such fine was imposed. The city council have the 
power, under its charter, to prescribe the punishment for a vio- 
lation of the ordinances of the city, either by fine or by im- 
prisonment. When the punishment inflicted is imprisonment, 
that is the penalty to be enforced. When the penalty is a 
fine, that is the penalty to be enforced in the manner provided 
by law; but the charter does not confer upon the city council 
of Brunswick the power and authority to pass an ordinance 
to enforce the collection of a fine by imprisoning the party 
who fafls to pay it until he shall do so, or for any specified 
number of days until heshall do so. The city council have 
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the power and authority to pass an ordinance inflicting the 
proper punishment by imprisonment for a violation of its or- 
dinanees, but have not the power and authority, under its 
charter, to pass an ordinance to enforce the collection of a fine 
by imprisonment, or to imprison any person for the non-pay- 
ment of a fine imposed on him. 

2. ‘The 58th section of the act does not help the matter. 
By the 4th section of the 3d article, paragraph 5 of the con- 
stitution of 1868, it is declared: “ Nor shall any law or ordi- 
nance pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the title 
thereof.” The only subject matter referred to in the title of 
the act, is “to consolidate and amend the several acts incor- 
porating the city of Brunswick, and for other purposes therein 
mentioned.” The other subject matter contained in the act, 
is to make valid and confirm “all the acts and ordinances of 
the Mayor and City Council of the city of Brunswick, hereto- 
fore passed, and not in conflict with the constitution of the 
state of Georgia or of the United States,” whether these acts 
and ordinances had been authorized by, or were in conformity 
with, the laws of this state or not. The 58th section of the 
act, it will be perceived, introduces into the body of it a dis- 
tinct and quite comprehensive subject matter, embracing all 
the ordinanees of the city which had theretofore been passed. 
Did the general assembly understand when the act to con- 
solidate and amend the several acts incorporating the city of 
Brunswick was passed, that the other subject matter embraced 
in it, of confirming and making valid all the acts and ordi- 
nances of the Mayor and City Council of Brunswick, was also 
made a part of that law? Did the general assembly have be- 
fore it these ordinances which were confirmed and made valid 
by that act? Did it know and understand what were the 
several provisions of these ordinances? It was just such legis- 
lation as this that the constitution intended to prohibit when 
it excluded more than one subject matter from being embraced 
in the same law. It was intended to prevent surprise, decep- 
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tion and fraud, by covertly inserting into the act a distinct 
subject matter, not referred to in the caption of the act. 
Inasmuch as it appears on the face of the record that the 


two boys were imprisoned because they did not pay the fine of 


$5 00 imposed on them, respectively, their imprisonment was 
illegal, and the court erred in not discharging them. 
Let the judgment of the court below be reversed. 





THe WESTERN AND ATLANTIC RAU_ROAD Company, plain- 
tiffin error, vs. ALEXANDER J. DryspDALe, defendant in 
error, 

1. Pain and bodily suffering, resulting from a fort to the person, may be 
considered by the jury in estimating damages. 

2. Where the jury may, from the evidence, reasonably find that there 
was any aggravating circums’ances, such as gross negligence in the act 
whereby the injury was inflicted, they may increase the damages be- 
yond a mere compensation for the injury done; and in such a case, 
where the judge who tries it, refuses a new trial, the damages given 
must be grossly excessive before this court will interfere. 

Damages. Railroads. Before Judge Hopkins. Fulton 

Superior Court. April Term, 1873. 


Drysdale brought case against the Western and Atlantic 
Railroad Company for $25,000 00 damages for injurics to his 
person, and for $500 00 for expenses of nursing. The decla- 
‘ation alleged that on October 5th, 1871, the defendant, a 
common carrier, contracted, for a valuable consideration, to 
transport him from the town of Marietta to the town of Dal- 
ton; that he entered a passenger coach of said defendant, at 
the point first aforesaid, for the purpose of being transported 
as stated; that he attempted to shut the window near which 
he was sitting, when a freight train passed him on a side- 
track, going in an opposite direction, and a standard on a 
lumber car struck his left arm and broke it between the elbow 
joint ahd the shoulder; that he was confined to his bed for 
thirty days, compelled to expend money for attention, ete. ; 
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that the injury was caused by the defendant’s negligence in 
not having the standard in an erect position, but leaving it 
inclined. 

The defendant pleaded the general issue. The evidence 
made, in substance, the following case : 

Plaintiff was an Episcopal clergyman. In October, 1871, 
he and his family embarked on the train of the defendant at 
Marietta, for the purpose of being transported to Dalton. As 
the train was moving off he was in the act of shutting a win- 
dow, and as a freight train, which was standing on a side- 
track, was passed, a standard on a lumber car attached to said 
last mentioned train, struck his arm and broke it immediately 
above his elbow. The evidence was somewhat conflicting as 
to whether his arm projected out of the car window, but there 
was nothing to show that he was not attempting to close the 
window in the ordinary and customary manner, The evi- 
dence was also somewhat conflicting as to whether the stand- 
ard struck the passenger coach at any other point except where 
the defendant was sitting, though the preponderance seemed 
to show that it scraped along the length of the car. The 
plaintiff was traveling on a clergyman’s half-fare ticket. Was 
confined to his bed ten or twelve days, and prevented from 
attending to his usual duties for eight weeks. Went to work 
earlier than his physician advised, and suffered great incon- 
venience and pain from time to time, for six or eight months, 
not being able to take off or put on his clothes. He had not, 
at the time of the trial, the full use of his arm. Was paid at 
the rate of $1,400 00 per annum. Was employed by the 

sishop of the Episcopal Church. 

The jury found for the plaintiff $3,000 00, The defendant 
moved for a new trial upon numerous grounds, and amongst 
them, because the damages assessed by the verdict were ex- 
cessive. The motion was overruled, and defendant excepted. 


B. H. Hirt & Son; Jutivs L. Brown, for plaintiff in 
error, 


L. J. GLenn & Son; S. D. McConneE 1, for defendant. 
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Tripre, Judge. 


1. One point made in the argument was, that in estimating 
damages in the case of a fort to the person, the jury could not 
consider the pain and bodily suffering endured by the party 
injured, This question we consider was settled in Cooper vs. 
Mullins, 30 Ga., 146. It is stated in that decision, as the 
correct rule, that “surely there ought to be some compensa- 
tion for the suffering endured.” There may be, and often are, 
injuries where there are intense pain and great bodily suffer- 
ing, which may last for a considerable time, and but very lit- 
tle, if any, pecuniary damages, and all caused by the grossest 
negligence of the defendant. Any one can easily imagine 
such. We did not consider it an open question as to the right 
of the jury to consider this in fixing the damages: See New 
I. R. R. vs. Kennors, 21 Pa., 203. 

2. Are the damages given in this case excessive? There 
can be no question but that the negligence of those who were 
in charge of both trains was gross. The lumber train which 
ran against the passenger train, or rather struck the passenger 
train as it passed, had a car loaded with lumber, with a stand- 
ard so forced out of an erect position that it reached to the pas- 
senger train, and broke the defendant’s arm as it went by. 
The agent in charge of the freight train had observed the 
standard, but thought the cars could pass. They did pass, 
but at the imminent hazard of those in the passenger train, 
and to the great hurt and damage of defendant in error. 
There was such want of care and prudence on the part of this 
agent, as to make it a case of gross negligence, and the fact 
that the officers on the passenger train did not observe the in- 
clined standard, or if they did, that they permitted those 
under their care to be thus endangered, strengthens this 
view. Section 3066 of the Code says, “in every tort there 
may be aggravating circumstances, either in the act or the in- 
tention, and in that event the jury may give additional dam- 
ages,” éte.: See, also, Ga. R. R. and Banking Co. vs. Me- 
Curdy, 45 Ga., 288. The judge who tried the case did not 
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think the verdict should be set aside on this ground, and we 
‘annot say he abused his discretion. 
Judgment affirmed. 


Lawton & WILLINGHAM ef al., plaintiffs in error, vs. MAr- 
THA E. Fisn, executrix, defendant in error. 


1. When legatees take the individual note of the executor, secured by 
mortgage on his individual property, in discharge of their legacies and 
receipted him therefor, as executor, the debts lose their fiduciary char- 
acter. 

. As the evidence authorized the master to find that the policy of in- 
surance in controversy, was the property of the widow and not the 
property of the estate, the decision of the chancellor, to whom the 
issues formed upon the exceptions to the report of the master were 
submitted without the intervention of a jury, will not be interfered 
with, 

. Where the testator died in the month of February, 1871, after he had 
employed hands and made all the necessary arrangements for running 
his plantation, and the executrix continued the business for the bal- 
ance of the year, without an order from the court of ordinary, at a loss 
of $2,700 00, the chancellor committed no error in sustaining the re- 
port of the master allowirg her a credit to that amount. 


to 


it) 


Administrators and executors. Legacies. Distribution. 
Debtor and creditor. Before Judge CLARK. Macon county. 
At Chambers. November 21st, 1873. 


This ease is fully reported in the decision, with the follow- 
ing statement : 

The third exception was that the master decided that the 
policy of insurance for $5,000 00 was not a part of the estate 
of G. W. Fish. The report upon this point was as follows: 

“Mr. Fish was killed February 28th, 1871, and left his 
widow, the complainant in this bill, his executrix. His life 
Was insured in the Cotton States Life Insurance Company for 
$5,000 00. This policy was made payable to his executors 
and administrators. Mrs. Fish filed a bill, not as executrix, 
but in her individual capacity, alleging that the policy should 
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have been made payable to her, for herself and children, and 
was made payable to the administrators and executors of Mr. 
Fish by mistake. The creditors of Mr. Fish were not made 
parties to the bill. The creditors now ask that the decree 
rendered on this bill in Bibb Superior Court, reforming the 
policy and making the said policy payable to Mrs. Fish, 
should be set aside, and the amount of $5,000 00 be declared 
assets in the hands of Mrs. Fish, as executrix. I do not think 
that sufficient proof has been offered to authorize this to be 
done. Indeed, the interrogatories of Mr. Obear, produced by 
the creditors, show that a mistake was made in issuing the 
policy, by the officers of the company, and should, in accord- 
ance with the application originally made, have been made 
payable to Mrs, Fish, and I cannot presume that the decree 
would have been rendered without sufficient testimony, and I 
therefore refuse in this, my report, to make or consider the 
$5,000 00 arising from the policy, assets to be distributed.” 


W. A. Hawkins; Cook & Crisp, for plaintiffs in error. 


Por, Haiti & Lorton, for defendant. 


Warner, Chief Justice. 


This was a bill filed to marshal the assets of the estate of 
G. W. Fish, deceased, by the executrix of his last will and 
testament, Martha E. Fish. At the May term, 1872, of Ma- 
con superior court, an order was taken referring the matters 
embraced in the aforesaid bill to N. A. Smith, master in chan- 
cery, with power to hear and determine all questions of law 
and fact, with the right of all parties to amend their plead- 
ings, establish their claims, and to make a report at the next 
term of the court. The master, after hearing the evidence 
offered by the respective claimants to the fund belonging to 
the estate and considering the same, made his report to the 
court, when it was agreed that the parties should have thirty 
days to’ except to the master’s report, and that the presiding 
judge should decide upon the report and exceptions thereto, 
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embracing all questions of law and fact, without the interven- 
tion of ajury. Lawton & Willingham et al. excepted to the 
master’s report: First, because the master refused to allow the 
claim of Lawton & Willingham, who claimed to have paid 
two of the legatees of William Fish, the father of G. W. Fish, 
their shares of William Fish’s estate, and that G. W. Fish 
being the executor of his father, his estate was chargeable with 
the payment of the debt due the legatees thereof as a trust 
debt, and that they were entitled to be subrogated to the rights 
of the legatees of William Fish; second, because the master 
decided that the widow of G. W. Fish was entitled to dower 
in the Montfort lands; third, because the master decided that 
the policy of insurance for $5,000 00 was not a part of G. W. 
Fish’s estate ; fourth, because the master decided that the ex- 
ecutrix was entitled to a credit of $2,700 00 for losses in car- 
rying on the plantation for the balance of the year after testa- 
tor’s death, as a part of the expenses of administration ; fifth, 
in allowing the executrix $1,000 00 for counsel fees in the 
management of the business of the estate. The executrix also 
excepted to the master’s report because he charged the amount 
awarded to her, with eighteen per cent., as her share of the ex- 
penses of administration. The court, after considering the 
exceptions, confirmed the master’s report, and the contestants 
excepted. 

1. It appears from the evidence in the record had before 
the master, that G. W. Fish, as the executor of his father, 
William Fish, had in his hands the legacies due to D. A. 
Fish, and Williams, in right of his wife, that they had a set- 
tlement with G. W. Fish, as executor of William Fish, and 
took from him his individual notes for the amount due them, 
secured by a mortgage on his individual property, they re- 
ceipting him for the amount due them as executor. A fter- 
wards G. W. Fish sold the lands mortgaged to Lawton & 
Willingham, who, to protect their title, were compelled to 
pay off the mortgage to Fish and Williams, amounting to 
the sum of $3,500 00, and claimed that this was a trust debt 
due by G. W. Fish, as executor of his father, to D. A. Fish 

VoL. Li. 42, 
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and Williams, and that they having paid it were entitled to 
be subrogated to their rights against the estate of G. W. Fish. 
If the debt due by G. W. Fish to D. A. Fish and Williams 
was not a trust debt, then Lawton & Willingham occupy no 
better position in respect to its priority of payment than they 
would have done. Was the debt due by G. W. Fish to D, 
A. Fish and Williams a trust debt due by him, as executor, 
or had it lost its fiduciary character and become the individual 
debt of G. W. Fish? In our judgment, when D. A. Fish 
and Williams took the individual notes of G. W. Fish, se- 
cured by a mortgage on his individual property, in discharge 
of the debt due by him, as executor, and receipted him there- 
for, as executor, the debt lost its fiduciary character and be- 
came the individual debt of G. W. Fish, and there was no 
error in overruling this exception to the master’s report: Lat- 
timer vs. Sayre, 45 Georgia Reports, 468; Coleman vs. Davis, 
Ibid., 489. 

2. In relation to the widow’s right to dower in the Mont- 
fort land, the question does not appear to have been directly 
decided by the master in his report, and we express no opin- 
ion in relation to it, as it was not sériously urged on the ar- 
gument. The evidence in relation to the policy of insurance 
was admitted before the master without objection; indeed, it 
was offered by the plaintiffs in error, and from that evidence 
the master was authorized to find and decide that the policy 
was the property of the widow and not the property of the 
estate for distribution. 

3. As to the master allowing the executrix a credit of 
$2,700 00 for losses sustained in carrying on the plantation, 
the undisputed facts are, that the testator died on the 28th of 
February, 1871, after he had employed hands and made all 
the necessary arrangements for running the plantation for 
that year, and she, as executrix, continued the business for the 
balance of that year. It is not disputed that the loss amounted 
to the sum claimed, nor is it pretended that the loss was occa- 
sioned by the misconduct or mismanagement of the executrix, 
but from causes beyond her control. But it is insisted that 
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because she carried on the business of the plantation for the 
balance of the year, under the circumstances as before stated, 
as executrix, without an order from the ordinary, that she is 
not entitled to any credit for the losses actually sustained. 
The executrix did not commence the planting business for 
that year, as executrix, but it was commenced by her testator, 
and was in progress at the time of his death, and upon her 
qualification she continued it for the balance of the year, as 
any prudent, discreet person would have done, for the protec- 
tion of the interest of the estate. If the seasons had been 
propitious, and a good crop had been made, the estate would 
have received the benefit thereof; but as a different result 
happened, without the fault of the executrix, she ought not 
to be made chargeable with the loss sustained, on the state- 
ment of facts disclosed in the record. We think the allowance 
of $1,000 00 for counsel fees was too much, but we cannot 
say that it was so grossly extravagant, under the evidence be- 
fore the master, as will authorize this court to interfere and 
control it under the previous rulings of this court in similar 
vases. ixecutors, administrators, and other trustees, in ma- 
king contracts for counsel fees for the benefit of the estates 
they represent, should exercise the same care and prudence as 
an ordinarily prudent and careful man would exercise in ma- 
king similar contracts for the benefit of his individual interest ; 
and when no contract is made the attorney is only entitled to 
recover for the services actually rendered. In regard to the 
exception filed by the executrix to the master’s report, we ex- 
press no opinion, inasmuch as her counsel are content to abide 
the judgment of the court affirming the master’s report on the 
other exceptions. taken thereto by the plaintiffs in error, and 


do not desire a reversal on her exception. 
Let the judgment of the court below be affirmed. 
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ACCOMPLICE. See Criminal Law, 36, 37. 
ACCOUNT. See Evidence, 9; Witness, 5. 


ACKNOWLEDGMENT OF SERVICE. 
See Service, 3. 


ACTIONS. See Service, 4. 
ADJOURNED TERM. See Criminal Law, 28. 


ADMINISTRATORS AND EXECUTORS. 
1, A testator who died in 1863, bequeathed $3,000 00 to 


his executor in trust for three of his grand-children. 
The bequest was to be “set aside as soon as the debts 
and expenses were paid.” The balance of his estate 
was given to his son (the executor,) and to his daughter, 
Mrs. Flannegan. The grand-children filed their bill 
acainst the executor for their legacy, alleging that he 
wnd Mrs. Flannegan, after paying the debts, divided 
the land and negroes between them in November, 1863, 
and that such a division was a devastavit on the part 
of the executor. The bill did not waive discovery. 
The executor answered that the debts of the estate had 
not been paid at the time of the alleged division ; that 
the creditors would not receive Confederate money ; 
that he would not sell property to raise the $3,000 00 
for the grand-children, in Confederate money, and on 
account of the war and the condition of the country, 
he and his sister, the other residuary legatee, did, in 
November, 1863, divide the land and negroes between 
them as a temporary arrangement, on the express agree- 
ment and understanding that the title should not pass, 
but the same was to be held subject to the debts of the 
estate and legacy of complainants, until a suitable time 
should arrive when a sale could be effected for good 
money; that it was so held until after the war, and in 
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1866 the land was regularly sold by him, as executor, 
and for full value. By amendment to the bill, Mrs. 
Flannegan, Harmon and Willis, who had purchased 
the land, were made parties, and a decree was prayed 
against them, that their deeds should be canceled and 
the land declared subject to complainants’ legacy: 
Held, that the arrangement made by the executor with 
the other residuary legatee, at the time and under the 
circumstances it was done, was not such an appropria- 
tion of the assets of the estate as to make him liable 
for the same as for a devastavit. The possession of the 
land having been resumed by the executor, and the 
same regularly sold in 1866, the proceeds of the sale 
was subject to administration for the purpose of paying 
debts and legacies ; and as there is no contest that the 
land did not sell for its value, it cannot be again made 
liable to the same claims. Ferguson vs. Ferguson et al. 340 


2. An administrator de bonis non can sue a creditor of 
an insolvent estate for the recovery of what may have 
been paid him by a former representative of the estate, 
beyond such creditor’s pro rata share of the assets. 
MeFarlin, adm’r, vs. Ringer et Alescccccosecesseceee scenes 


As it appears doubtful from the record what was the 
amount of assets in the hands of the present represen- 
tative for the payment of debts, and the inventory re- 
turned by him showing, without further explanation 
than is contained in the ev idence, that a larger credit 
should have been allowed the defendant below than 
the jury gave him, we do not think the court erred in 
granting a new trial ; ; nor do we feel authorized under 
the evidence to order r any specific amount to be remit- 
ted from the verdict. bid. 


4, A plea toan action by an administrator, on a note given 
him for land bought by the defendant at administra- 
tor’s sale, that the heirs-at-law were alone interested 
in the note, and that after the sale the heirs-at-law had 
brought suit against the defendant for the land, and 
put him to great expense in defending the suit, is not 
a good plea in defense of the suit on the note, and it 
was not error in the court to strike it on demurrer. 
Stary ve. Kemp, Gdan'? ....0ccessecoseccovescs.sevcccsescoseee 


5. Where an unmarried woman was administratrix of an 
estate, and being sued as such, filed a plea of plene ad- 
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ministravit, and pending the suit she married and her 
letters abated, and her husband took out letters de 
bonis non on the estate, and was made a party, and he 
also filed a plea of plene administravit, and a general 
judgment was had for the plaintiff: 

Held, that no right of the wife was affected by the ver- 
dict. Badkins ve. Mehaffey 0. .srccvesecese.cosscesccecece 


6. Where a judgment creditor of an estate served a sum- 
mons of garnishment against A, as the debtor of said 
estate, and A, in his answer, admitted that he had 
bought property at the estate ‘sale, and gave his note 
to the administrator, but set up that the note had, be- 
fore the service of the summons, been handed over by 
the administrator to a third person in payment of a 
judgment of the highest dignity against the estate, and 
that said note was still the property of said third per- 
son : 

Held, that on the trial of an issue traversing this answer, 

it was not competent for the judgment creditor to in- 
troduce evidence to show that in the original suit be- 
tween him and the administrator, it was one of the 
issues whether this particular note was not then in 
hand as assets for the payment of the plaintiff’s debt, 
and that said issue had been found in his, the plain- 
tiff’s favor, it not appearing that either the garnishee 
or the person claiming the note, was a party to said 
issue. Ibid, 
When, in a snit pending against an administratrix, 
there was no issuable plea filed, and the plaintiff took 
a judgment against the administratrix personally, and 
at a subsequent term of the court, moved that the 
judgment be set aside, and that he be permitted to take, 
nune pro tune, a judgment against the administratrix, 
as such, and it was made to appear to the court that 
since the original judgment, and only.a short time be- 
fore the applic ation was made, the administratrix had 
discovered that the note sued on was not the act and 
deed of the intestate, and that she wished to file a plea 
of non est factum to the same: 

Held, that under the facts, the court erred in allowing 
the plaintiff to take his judgment nune pro tune. 
Einar y, O88, 0b, GAR vssisersescnisninccseseseansacinvsisins 


8. A decree rendered against the defendant in a bill, with 
the word “executor” added to his name, without more, 
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binds his personal goods aa chattels, Tinsley et al. 


i dddidh ee nsiidids si csincmesmabbily unkancicasesee” Mee 


9. The addition of the word “ executor” to the defend- 
ant’s name in the execution is a mere irregularity, 
which would not affect the purchaser’s title. J bid. 


10. An action having been brought against the defend- 
ants, as executors, charging their testator as an execu- 
tor de son tort of the father of the plaintiff, with hav- 
ing appropriated the rents and profits derived from a 
certain lease belonging to said father’s estate, and seek- 
ing to render them liable for double the value of the 
same; to allow a count to be added seeking to render 
the defendants liable on a breach of covenant for quiet 
enjoyment contained in said lease, would be to author- 
ize an amendment introducing a new and distinct cause 
of action. Matthews vs. Woolfolk et al., executors...... 


11. When legatees take the individual note of the ex- 
ecutor, secured by mortgage on his individual prop- 
erty, in discharge of their legacies and receipted him 
therefor, as executor, the debts lose their fiduciary char- 
acter. Lawton & Willingham et al. vs. Fish, executrix. 

12. Where the testator died in the month of February, 
1871, after he had employed hands and made all the 
necessary arrangements for running his plantation, and 
the executrix continued the business for the balance of 
the year, without an order from the court of ordinary, 
at a loss of $2,700 00, the chancellor committed no er- 
ror in sustaining the report of the master allowing her 
a credit to that amount. J bid. 


See Distribution. 
ADVANCEMENT. 


1. The grand-child of an intestate, whose father died be- 
fore the grand-father, takes an interest in the estate of 
the intestate, subject to the advancements made to the 
father of such grand-child. Bransford, adm’r, vs. 


2. The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as debts 
against his son, but as advancements to him, are ad- 
missible in evidence in an action by the grand-child 

_ for her share in the grand-father’s estate. I bid. 
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3. W hee ea testator stated in his will that he held certain 
notes on a legatee which he was to pay into his estate, 
and after the death of said testator, the legatee, who 
had become executor ot said will, produced a receipt 
for a large sum of money signed by fhe testator, stating 
that the amount therein mentioned ‘was to be credited 
on the notes held by him, it was error for the court, 
on the trial of a bill for account filed against said ex- 
ecutor by the other legatees, to charge the jury that 
if they should find the notes extinguished by the re- 
ceipt, that the said executor should account for the 
same as an advancement. The question was whether 
said notes were extinguished during the life of the tes- 
tator? If they were not, they could pass under the 
will; otherwise, they could not. The question of ad- 

rancement was not involved. Thrasher, ex’r, vs. An- 


GE OE Binccsisdadstctandsichindstaisiadatablscdeadsieade 


AMENDMENT. 


In this case the objection to the summons of garnish- 
ment, on the ground that it is double, may be cured by 
ame ndment; the requirement in the summons that the 
garnishee shall answer what he owes the principal debt- 
or, is the substance of the proceeding, and the addi- 
tion requiring him to answer what he ewes the firm is 
surplusage, and may be stricken out, if objected to. 
Branch, Scott & Company vs. Adam, Sinith & Company 


It is not necessary that a defendant should make an 
affidavit of any sort for the purpose of amending his 
answer, unless in the case of a sworn answer to make 
oath to the amendment, Ferguson vs. Ferguson, ex’r, 


Tn an action upon the case against a railroad company, 
it was charged in the declaration that the defendant 
had stopped and dammed up a stream of water with 
an embankment, and caused a pond of water to accu- 
mulate and remain, and that thereby the plaintiff’s 
family had been made sick, and he had been put to 
great expense and loss of time, ete. On the trial it 
was proposed to amend the declaration, and charge that 
defendant had thrown up an embankment in altering 
the locality of its road-bed, and had, in so doing, turned 
up and exposed to the sun and air, earth that had before 
been unexposed, and had thus produced malaria and 
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caused sickness in the plaintiff’s family, ete. The judge 

refused to allow the amendment, and there was a ver- 

dict for the defendant, and a motion for a new trial on 

various grounds, The judge granted the new trial on 
the ground that he erred in refusing the amendment, 
but overruled the motion on the other grounds: 

Held, that the amendment was properly refused. Tt was 
anew cause of action, and under section 3480 of the 
Code, an amendment introducing a new cause of action 
is not allowable. Central Railroad and Banking Com- 
pany 06. Wood.....ccccccces coverecsrecsseccesocscscescccose G15 














4. Where a plaintiff, who sues out a summons of garn- 
ishment, signs the partnership name of which he is a 
member, as surety to the bond required by law, and 
his partner is present consenting thereto, and after- 
wards comes into court and ratifies the same under 
seal, and proposes to substitute his signature for that 
of the firm: 

Feld, that the amendment to the bond should have been 
allowed, and whilst we are strongly inclined to the 
opinion ‘that the bond was binding on the partner in- 
dividually who thus consented to ‘the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 
BO esis enrterBberrnsictins emnrvinionnanuaus Ge 














An action having been brought against the defend- 
ants, as executors, charging their testator as an execu- 
tor de son tort of the father of the plaintiff, with hav- 
ing appropriated the rents and profits derived from a 
certain lease belonging to said father’s estate, and seek- 
ing to render them liable for double the y ralue of the 
same; to allow a count to be added seeking to render 
the defendants liable on a breach of covenant for quiet 
enjoy ment contained in said lease, would be to author- 
ize an amendment introducing a new and distinet cause 
of action. Jlatihews vs. VV ‘oolfolk hg OB VOsccescceee G18 
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APPRENTICE. 


The superior court has jurisdiction of an action brought 
for the breach of an indenture of apprenticeship exe- 
cuted under the provisions of the act of 1865-6, Tritt 
Ce BB ccesisicnasiccencccsciinevscsessasessses ssscvesecssessens QO 
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APPROPRIATION OF PAYMENTS. 


1. When a factor holds two claims on his debtor, and has 
received cotton consigned to him on account of said 
claims, which he sold for an amount sufficient to dis- 
charge what is legally due on both, and no application 
of the money has been made to either of the claims, 
the jury may, on the trial of a suit on one of the debts, 
where payment is pleaded, apply enough of the amount 
so received by the creditor to discharge the debt on 
which the suit is founded. Eason ef al. vs. Saulsbury, 
Reapese & Company.....scccssrecccccsrescccccsesesesscosscece 


The debtor may prove what is legally due and collec- 
tible on both debts on account of usury, in order to 
show that the creditor has received a sufficient amount 
to discharge both. Ibid. 


If it appear in evidence that separate actions are pend- 
ing on both claims, and an issue be made by plea and 
proof as to the amount due on the debt involved in 

_ the case on trial, the jury should, even if the verdict 
be for the defendant, state the amount they find due on 
the debt, so that on the trial of the other the record 
may show how much of what was received by the ered- 
itor has been applied to its payment. bid. 


ARBITRAMENT AND AWARD. 


. When a bill was filed to enforce an award, and the de- 
fendant set up that the award was the result of a mis- 
take on the part of the arbitrators, setting out in his 
answer the evidence introduced at the hearing, and the 
plaintiff replied that there was other evidence before 
the arbitrators : 
Held, that whether such evidence was in fact before the 
arbitrators, was a question of fact for the jury. Thrash- 
CF 00. Gaerby Gb ..cceccsssecosccccsessecscvooscensescess cases 


2. If, upon an examination of a brief of the evidence 
upon which an award is founded, and upon a hearing 
of the testimony of the arbitrators, it appears that the 
award is founded upon a mistake upon a material point, 
as that a certain item of an account has been twice 
charged against one of the parties, the award should 
be set aside and the jury proceed to decree as to the 
real rights of the parties. Ibid. 


3. An indorsement, amongst others, on a fire insurance 
? fa) ? 
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policy, stating that in case of a difference of opinion 
as to the amount of loss or damage, such difference shall 
be submitted to arbitration, (although such indorse- 
ments are referred to in the body of the policy,) does 


not bar the insured of his right of action without such | 


submission, unless the same is stipulated to be a condi- 
tion precedent to his right to resort to the courts, or as 
the only mode by which the loss or damage is to be 
ascertained, or by which the liability of the company 
can be fixed. Liver ‘pool, London and Globe Insurance 


Company vs. Creightons ......c0 seseececseeserereeseeeeeees 


4. But if one of the conditions so indorsed and referred 
to, be that the insurer is not liable for loss or damage 
by theft, at or after any fire, such stipulation is bind- 
ing on the insured. J bid. 


5. Where a contract between a railroad company and con- 
tractors, provided that the chief engineer of the com- 
pany should be the inspector of the work, and deter- 
mine when the contract had been complied with; that all 
disputes and differences should be adjusted by him, 
and his decision should be conclusive without further 
recourse or appeal ; that should the work, in the opin- 
ion of the engineer, not progress in such manner as to 
insure its completion by the time stipulated, the said 
engineer, after giving ten days’ notice, might proceed 
to have the work executed by hiring men, or by sub- 
contracting such portions thereof as he might deem 
necessary to insure its completion, at the expense of the 
contractors : 

Held, that said engineer was made the arbitrator of the 
rights of the parties under the contract, and his de- 
cision was as conclusive and binding as the award of 
any other arbitrator, and could only be attacked for 
fraud or some other ground of illegality recognized 
for that purpose. Grant, Alexander & Ob., vs. Savan- 


nah, G. and N. A. R. og Ra RAN Sie ae 


6. A submission by parties litigant of the matters in suit 
to seven arbitrators to be afterwards chosen by one of 
the parties, though an order of the court be also taken 
to that effect, is not a statutory submission, and may 
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be revoked before an award is made. Cher ‘y vs. Smith, 558 
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ATTACHMENT. 


1. The plaintiff in ,an attachment may, by serving the 
defendant with notice and by the other methods pro- 
vided by law, get a general judgment against the de- 
fendant and his property, but in the distribution of 
money raised from the sale of property attached, he is 
still an attaching creditor, and the money is to be divi- 
ded according to the priorities of the several attach- 
ments, to-wit: according to the date of the levies. At- 
lantic and Gulf R. R. Co. vs. Florida Construction Co. 


2. The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to autho- 
rize a general judgment against his principal. Atlan- 
tic and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
Biebe BB. BE. hence vecsincsessssncimasnssrcisnvincissinssoen 


3. An attachment was sued out on an account more than 
four years after it was due; but the debtor had left the 
state before the bar of the statute had attached, and 
has never returned to reside in the state. The defend- 
ant pleaded the statute of limitations and other pleas: 

Held, that the defendant having appeared and made de- 
fense, the proceedings became a suit as in cases of per- 
sonal service, and the removal of the defendant from 
the state operated a suspension of the statute from the 
time such absence commenced. Whitman vs. MeClure 


ATTORNEY. 


1, An attorney at law is protected by his privilege from 
liability on account of words spoken in the discharge 
of his duty i in the regular course of judicial proceed- 
ings in the courts, unless express malice is proved. 
Leactor we, Plearntantill jsscsisninsossssninnssararsnasassaitesbenn 


2. It isa good ground for continuance in the superior 
court, that the attorney who is the party to the case 
and the sole counsel , is, at the time it is called for trial, 
engaged as counsel in the argument of an important 
case in the supreme court, the conflict in the hearing 
‘of the two cases being caused by an adjournment of 
the regular term of this court. dill vs. Clark et al., 


EE iccnicniinciintincticisamietieniaiaidi: tcaihealibadsstit cenienes mn 


3. Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
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contract is carried out according to the agreement, such 
authority, thus given, is not a confidential communica- 
tion by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Teri y et al. 


When a jury, on the trial of a criminal case, have re- 
tired to consider the verdict, and have been called 


back by the court to be recharged, it is the right of 


the defendant to have his counsel present, and he does 
not lose this privilege unless by a clear and distinct 
waiver thereof. Martin vs. The State....c.cccccceceeeeee 


The granting of leave of absence by court to counsel, 
unless for providential cause, is of doubtful propriety 
when it affects the rights and interests of other parties, 
and should be exercised at all times with caution and 
circumspection by the court. oss vs. Head et al...... 


In this case, the court having granted the claimant’s 
counsel leave of absence, though the docket did not 
show him to be of counsel, this court will not control 
its discretion in continuing the case. J bid. 


A letter written by the attorney of the plaintiff to the 
defendant, is not competent evidence for the defendant, 
on the trial of the case, unless it is shown that it was 
written by authority of the client. Cassels, trust., vs. 
SEE 5 EEE NTT 


BAIL. See Principal and Security, 1, 2. 


BANKS. 


Under the charter of the Manufacturers’ Bank of Ma- 
con, it had no authority, in the year 1862, to issue bills 
intended to be redeemed in Confederate treasury notes, 
and therefore the ordinance of 1864 is inapplicable to 
such contracts. Manufacturers’ Bank of Macon vs. 


BEEPS EERE EI ere ne ee 


The bills sued on in this case were issued prior to the 
passage of the act of November 29th, 1862, authoriz- 
ing the suspension of specie payment by the banks 
upon certain conditions, and therefore the defendant 
‘an derive no benefit from it. Ibid. 


Under the act of 1869, a garnishee must answer not 
only what he was indebted, etc., at the date of the 
summons of garnishment, but also “what he has be- 
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come indebted to the defendant, or what property or 
effects of his he has received or got possession of, be- 
longing to the defendant, between the time of the ser- 
vice and the answer;” and under this rule, if a bank, 
under summons of garnishment, receives ‘deposits of 
the defendant, and pays them to his checks, it is liable 
to the garnishing creditor for the amount de »posited up 
to the time of the filing of the answer. Mayer & Lowen- 
stein vs. Chattahoochee National Batk........+.sses0+0+- 


When. A deposits money ina bank, with directions 
that it is to be paid out to a check w hick he has given, 
or will give, to C, the. money is still the money of A 
until the bank either pays it, or promises C to pay it, 
or unless it be deposited at the instance or procurement 
of C, or under an arrangement with him, J bid. 


Where the charter of a bank provides that judgment 
obtained on its bills may be levied upon the individual 
property of its stockholders, upon a return of no prop- 
erty being made as to the bank, a stockholder who has 
had notice of the suit and made no defense thereto, 
has had his day in court, and cannot set up any defense 
which might have been made before judgment. Low- 


rys U8. EAL ADEM LS, OIE 


. Suit was pending in favor of the defendants against 
the Bank of the Empire State, in which the complain- 
ant was a stockholder. Jn January, 1873, complain- 
ant wrote to defe ndants, proposing, as a compromise, 
to pay $2,000 00, in full of his liability. This offer 
was accepted on March Ist. No money being paid, on 
the 20th of the following May, defendants entered 
judgments against said bank for $10,668 32. Execu- 
tions were issued, and, returns of no corporate property 
to be found, made. “They were then levied on the 
property of the complain: mt. He sought to enjoin any 
further: proceedings on said executions, because of the 
aforesaid compromise, and because the bank made an 
assignment of its assets for the benefit of its creditors 
in 1866, and the defendants, with other creditors, filed 
a bill in the district court of the United States against 
said assignee, and recovered a decree for the assets then 
in hand. <A part of these assets were certain bonds 
of the county of Floyd, which were in litigation. ‘The 
complainant alleged ‘that their value had never been 
credited on the aforesaid executions. ‘The injunction 
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was granted as prayed for. Subsequently, on the filing 
of the defendant’s answer and affidavits, the chancellor 
modified said restraining order, so far as to allow the 
execution to proceed for $2,000 00: 

Held, that the chancellor should hear evidence by affida- 
vits as to the solvency of said bonds received by the 
defendants, and if the same shall be shown to be sol- 
vent, direct that the amount thereof be credited on 
said executions, and that being done, that the injunc- 

tion be dissolved. J bid. 

















BILL OF EXCEPTIONS. 
See Practice in the Supreme Court. 











BILL OF PARTICULARS. See Liens, 6. 





BOND FOR TITLE. 
See Vendor and Purchaser, 1, 3, 4, 7. 








CARRIERS. 


1. Where A, a common carrier, wrongfully and fraudu- 
lently takes goods to be conveyed to the owner, know- 
ing that B, another common carrier, has made ¢ a con- 
tract with the owner for the carriage of the same for 
hire, the former is liable to the latter in damages to 
the amount of freight he would have earned under his 
contract. Barnett et al., vs. Central Line of Boats.... 439 


If the owner of the goods had assigned the bill of 
lading to B, and the owner refuse to receive them from 
A, and B demands and receives the goods from A, and 
then deliver the same to the owner, who accepts them, 
such carrier so delivering must assert his claim for the 
freight against the owner. J bid. 












Fa 








3. But if B, in order to obtain possession of the goods, 
has been compelled to pay A the amount for freight 
which the owner was to pay him, he is entitled to re- 
cover back the same from A. bid. 







4, If the goods, when received by B and delivered to the 
owner, were damaged so that the owner had a right to 
recoup for the damages against B’s claim for freight, 

B may recover the amount of the damages from A. 

I bid. 
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5. Would B, in this case, by reason of his special prop- 
erty in the goods arising out of the assignment of the 
bill of lading to him and his lien on the goods for his 
claim for freight, have a right of action against A for 
the damages? Quere. Ibid. 


6. There being no evidence in the record showing that 
defendants in error had any right to claim freight on 
the coal, or what amount of damages was done to the 
hay, and they not being entitled to recover from plain- 
tiff in error the amount which was paid for freight 
from New York to Apalachicola, the verdict is too 
large, and the judgment is reversed with instructions. 
Ibid. 

See Railroads. 
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CERTIORARI. 


Where suit is instituted in a justice court for $55 00 
damages, and the claim as to $5 00 is abandoned, the 
right of earrying the case by writ of certiorari to the 

superior court for review exists. 
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CHARGE OF COURT. 


1. Where there is no error in what the court did charge, 
or in the refusal to charge the special requests made, 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
party claims were favorable to him, although under 
the evidence such further charge would have been 
proper. oye vs. Waters...... encores - 


2. A charge unwarranted by the evidence is error. Eady 
vs. Wingate 
Johnson vs. Quin, adm’7.....206 jietiennonne 


CHECKS. See Banks, 4. Criminal Law, 13, 32, 33. 


CLERK OF SUPERIOR COURT. 


A private citizen has not a right, against the consent 
of the clerk of the superior court and without the pay- 
ment of his fees, to examine the books of record in 
his office, for the purpose of making a full abstract of 
the contents thereof, for publication. Buck & Spencer 
vs, Collins ....+06 srenease $6 conenseneonasssnne sesnssersieseen 391 


COMMENCEMENT OF SUIT. See Service, 4 
COMMON OF PASTURE. 


The right of common of pasture on wild lands cannot, 
in Georgia, be founded on the fact that one’s cattle 
have been pastured on such lands for twenty or thirty 
years. Davis et al. vs. Gurley...... ae aden sisdee 


COMPROMISE. See Injunction, 19, 20. 
CONSIDERATION. See Contracts, 1. 
CONSTITUTIONAL LAW. 


. To make a contract illegal as being in aid of the re- 
bellion, as provided by the 17th section of the fifth ar- 
ticle of the constitution of this state, it should be al- 
leged with whom the contract was made, and the terms 
of it, and that it was made with the intention and for 
the purpose of aiding and encouraging the rebellion, 
and the consideration therefor should be alleged, so 
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ad 











that the court could determine from the facts, whether 
the contract was made with the intention and for the 
purpose of aiding the rebellion. Manufacturers’ Bank 
Of Macon 06. Ellis.....0.00reccsccccssvcescecccvscscccee coceee 


Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than twelve jurors. Allen 
90, FG TMM G oasis cor ccrccsevecatessss soscce scenscecseceneseces 
Under article 3, section 4, paragraph 5, of the con- 
stitution of this state, which declares that “no law 
shall pass which refers to more than one subject matter, 
or contains matter different from what is expressed in 
the title thereof,” it is not competent for the general 
assembly to enact a law incorporating three separate 
and distinct corporations, or reviving by name three 
charters which had become obsolete. Ex parte Con- 


MCD wav cccccccerccccce sce cce cee ree sees Coe ces eee ses secseece vee cee 


Where the title to an act is “ to consolidate and amend 
the several acts incorporating the city of Brunswick, 
and for other purposes therein mentioned,” and it con- 
tains a provision to make valid and confirm “all the 
ordinances of the Mayor and City Council of the city 
of Brunswick heretofore passed, and not in conflict 
with the constitution of the state of Georgia or of the 
United States :” 


Held, that it was just such legislation as this which the 


1. 


2. 





constitution intended to prohibit, when it excluded 
more than one subject matter from being embraced in 
the same law. Brieswick et al. vs. Mayor and City 
Comal af Tireamawticlio.csecsscscccs ccssvcsvessscsees seese 
CONTEMPT. See Sheriff, 2, 3, 4, 6. 
CONTINUANCE 

It is a good ground for continuance in the superior 
court, that the attorney, who is the party to the case and 
the sole counsel, is, at the time it is called for trial, en- 
gaged as counsel in the argument of an important case 
in the supreme court, the conflict in the hearing of the 


two cases being caused by an adjournment of the regu- 
lar term of this court, Hill vs. Clark et al., adm’rs... 


A showing for a continuance, on the ground of the 
absence of a witness by whom the party will “sustain 
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his plea,” is not, if objected to, sufficiently certain. 
prea, ’ uJ ) 
Bulher 00. AM G06; GHB ocnscisscccicescesvetessvesssbaeses 


This court will not grant a new trial on the ground 
of error in the judge in refusing a continuance if it 
appear, during the progress of the trial, that the wit- 
ness for whose absence the continuance was sought was 
immaterial. J bid. 


Continuaneces are in the discretion of the court, and 
this court will not interfere with that discretion if the 
party complaining is wanting in proper diligence. Aé- 


luntie and Gulf R. R. Co. vs. Florida Cons. Co....... 


In this case, the court having granted the claimant’s 
counsel leave of absence, though the docket did not 
show him to be of counsel, this court will not control 
its discretion in continuing the case. Poss vs, Heard 


CONTRACTS. 


When one owning a tract of land supposed to contain 
minerals entered into a contract with another, in which 
it was stipulated that the other might enter upon the 
land and test it at his own expense, and should the 
land contain the mineral (copper) as hoped for, the 
person testing should have the right to buy, at a fixed 
price, if the mine was equal in ve alue to the Ducktown 
mines, the price to rise or fall accordingly as the mine 
was better or less valuable than said mines, and the 
testing was made and a valuable mine found, believed 
by the parties to be equal to the Ducktown mines, and 
the parties thereupon formed a joint stock company, 
the owner of the land taking one-fourth of the stock 
in full discharge of the amount agreed to be paid him: 
Held, that in considering whether the consideration agreed 
to by the owner of the land, to-wit: one-fourth of the 
stock, was a fair and adequate consideration, the cost 
of testing, together with the risk of losing the whole 
expenditure in case of failure, was the test of the con- 
sideration paid by the person testing, and if that wa 
equal, under the circumstances, to three-fourths of the 
value, the consideration wa s fair and adequate. North 
Ga. Min. Co. vs. Tete rstsccoueannessteonanescasoun 


2. On a bill filed for specific performance, if the contract 
be in writing, is fair and just in all its parts, is certain 
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and for an adequate consideration, and capable of be- 
ing performed, it is as much a matter of course for a 

court of equity to decree a specific performance as it is 
for a court of law to give damages for it in other cases, 
and it was error in the judge to refuse to charge this 
as the law, in a case where the contract was in writing, 
and under the evidence it was competent for the jury 
to have found the contract, fair, just, certain, for an 
adequate consideration, and capable of being per- 


formed. TJbid. 


By the provisions of section 2794 of our Code, con- 
tracts of insurance must be in writing, and a subse- 
quent agreement to alter such a contract must also be 
in writing. Simonton, Jones & Hatcher vs. aii 


London and Globe Ins. Co..... og Pe Te Reem re 


Where the law requires a contract to be in wie 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would be 

fraud upon him to permit the other to deny the con- 
tract. But in such cases the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 
Ibid. 


Where an action is brought on an account for services 
rendered, a recovery may be had on a special contract 
where the bill of particulars sets out fully the terms. 
Johnson vs. Quin, Adiv’7.....cecereeeee sin odin sasseumnecees 


An instrument in the following form, to-wit: “July 
8, 1871. I hereby subscribe for one share of the capi- 
tal stock of the North and South Railroad Company 
of Georgia, and hereby owe, and acknowledge myself 
indebted to said company in, the sum of $100 00, pay- 
able to the order of said company on demand ; provi- 
ded the same is not to be paid, or any part ‘ther eof, 
until said road is graded from Columbus, Georgia, 
within one mile of the court-house in Hamilton, Geor- 
gia, within one year from date,” is an agreement to pay 
to the company $100 00 on demand, after the pre- 
scribed conditions are fulfilled, and not an agreement 


to pay what may be the market value of a share of 


the stock. North and South R. R. Co. vs. Winfree... 


Where a contract between a railroad company and 
contractors provided that the chief engineer of the 
company should be the inspector of the work, and 
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determine when the contract had been complied with; 
that all disputes and differences should be adjust- 
ed by him, and his decision should be conclusive 
without further recourse or appeal; that should the 
work, in the opinion of the engineer, not progress in 
such manner as to insure its completion by the time 
stipulated, the said engineer, after giving ten days’ no- 
tice, might proceed to ‘have the work executed by hir- 
ing men, or by sub-contracting such portions thereof 
as he might deem necessary to insure its completion, 
at the expense of the contractors : 

Held, that said engineer was made the arbitrator of the 
rights of the parties under the contract, and his de- 
cision was as conclusive and binding as the award of 
any other arbitrator, and could only be attacked for 
fraud or some other ground of illegality recognized 
for that purpose. Grant, Alexander & Co. vs. Savan- 


nah, Griffin and North Alabama BR. By C0 ss-sssseseseee 


. If the engineer failed to give the ten days’ notice to 
the plaintiffs, as the work was progressing, prior to 
the time at which it was to be completed, and the com- 
pany fail to avail itself of the privilege which it had, 
by the terms of the contract, to insure the completion 
of the work by that time, and allowed the plaintiffs. 
to proceed with the work under the contract, making 
monthly estimates therefor, and if, when the work was 
completed, the engineer made a final estimate of the 


to) 


work, and if, in making such final estimate, he certi- 


fied that it was finished according to the contract, with 
the exception of certain specified deductions made there- 
in, then such acts and conduct on the part of the de- 
fendant would, in contemplation of the law, be a waiver 
of any claim for damages against the plaintiffs, under 
the contract, for not completing the work by the time 
stipulated therein, and the defendant would be estop- 


ped from claiming damages therefor. Ibid. 


CORPORATIONS. 


The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to author- 
ize a general judgment against his principal. Atlantic 
and Gulf Rh. R. Co. vs. Jacksonville, P ensacola and Mo- 
ETE, Eis irscorcrrsiisninnnacrsnindatesininatempencige Ge 


See Banks, 
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COUNTY COURT. 


1. The judge of the county court of Dougherty county 
has the power, under the act of February 5th, 1873, 
to appoint the clerk of said court. Such power could 
have been exercised from the time of the passage of 
the act, although the original act organizing the court 
provided that the clerk of the superior court of the 
county shall be ex officio clerk of said court. The 
Be Oi PE, i, Re sisitnn scenes tarsnnicvece snnssensias 


Where a trial was had in the county court, and the 
writ of certiorari sued out thereto, the hearing upon 
which was had before the judge of the superior court 
at chambers, the bill of exceptions to his judgment 
need not be served upon the solicitor general of the 
circuit. Service upon the solicitor of the county court 
is sufficient. Allen vs. The State .....cccecececseereceeeeee 


COUNTY MATTERS. 


. The ordinary has no authority to purchase land for 
the benefit of the county, sold for non-payment of the 
state and county taxes. Wilkins et al. vs. Benning et 


Where an ordinary purchases for the county, land sold 
for the non-payment of the state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 
paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 

with a knowledge of all of the facts aforesaid, equity 
will deeree a conveyance of said property to purchasers 
at a sale thereof under an execution against the for- 

mer owner, based on a judgment obtained subsequent 
to the aforesaid tax sale. Ibid. 


The ordinary has no authority to pay the city taxes 
on property purchased as aforesaid, out of the county 


funds. Ibid. 


The person to whom the license to peddle is required 
to be granted, is he who travels and vends the goods 
and wares, and it is against such person that the pro- 
cess is to be issued, under section 536, Code, when he 
peddles without license. Howard & Soule vs. Reid et 
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5. A process issued under said section against A and B, 
on the ground that, as partners, they did, on, ete., in 
the county, ete., “by their agent, peddle articles, ete., 
without having obtained license authorizing them to 
do so,” ete., is, upon its face, illegal and void. bid. 


CRIMINAL LAW. 


1. Under an indictment against A for assault with in- 
tent to murder B, by shooting at him, willfully and 
feloniously, with a loaded pistol, the jury found the 
following verdict: “We, the jury, find the defendant 
guilty of shooting, not in his own defense, and recom- 
mend him to the merey of the court :” 

Held, that the verdict is not void for uncertainty, and 
that judgment may, by reference to the indictment, be 
entered upon it for shooting at B, not in his own de- 
fense, and without justification. Arnold vs. The State.. 


2. When A was arrested on a charge of assault with in- 
tent to murder, and gave bond to appear at the supe- 
rior court to aie ete., and upon the finding of a 
true bill, the judge — a bench warrant, under 
which A was arrested and continued in the custody of 
the sheriff until the trial, during the progress of which 
he escaped from the custody of the sheriff: 

™ ld, that the securities of the bond taken by the magis- 

mate were discharged by the subsequent arrest under 
a bench warrant, and are not liable on their bond. 
Smith, governor, vs. Kitchens et dl....cscseececesceeeceeees 


On a charge of assault with intent to murder, if the 
assault be not under such circumstances as if death 
had ensued, it would have been murder, it is illegal to 
convict the defendants of assault with intent to murder. 
Meee ah OE, Oe, TIO ii scsainiccttisistintnniniiatiapiniiiiss 


When three persons are tried together for assault with 
intent to murder and are found guilty, a new trial 
may, in this state, be granted as to one or more of the 
defendants, and the verdict stand as to the others. 


I bid. 


The advice given by the solicitor general to the secu- 
rity on the recognizance to have the principals in court 
as soon as he could get them there, with the assurance 
that the judgment of forfeiture would not be entered 
until next morning, may have misled the security so 
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as not to have applied to the court for indulgence until 
next day, or to employ counsel for that purpose; and 
this, with the fact that the security did have the prin- 
cipals in court by the jury hour next morning, and so 
announced to the court, was sufficient to authorize the 
setting aside the judgment of forfeiture, although it 
had then been entered on the minutes. Woodall et al. 
C8, TEER, DOUG. onccce anenssa-sessnnersanseccrnccensscoeses 


6. Where, at the second term, after a demand for trial in 
a criminal case, the ease was called in its order and the 
defendants failed to appear, and the recognizance was 
forfeited, and no new applic ition was made to the court 
for trial, and no excuse given for failure to appear at 
the calling of the cause, it is too late after the juries 
are discharged, to ask fur an order discharging the de- 
fendants, nor does it help the case that the judge had 
announced, after he had gone through the criminal 
docket, that he would not try any more criminal cases, 
and that the defendant’s counsel had informed the so- 
licitor general that they desired their case tried. The 
application should have been to the court, with an ex- 
cuse for failing to appear at the calling of the cause. 
Moreland ef al. ve. The Blale......cccosvececcccsesoses eveee 


. On the trial of an indictment for an offense not capi- 
tal, a verdict of guilty is not illegal because it contains 
a recommendation of the defendant to merey. Stephens 
CBT TG nv ocnrccccssnsecsocscssecqnaccesncescassoneseseeses 


8. Nor is such a verdict a cause for a new trial unless it 
appear that the jury may have been misled by the 
charge of the court on that point. bid. 


9. Where a defendant in a criminal case, gave a promis- 
sory note to the solicitor general for the fine imposed 
on him, and was afterwards pardoned by the governor 
and the fine remitted, and the same was unappropria- 
ted in the manner prescribed by law, such pardon and 
remission of the fine discharged the defendant from 
the payment of the note, even 1 if it had been sued and 
judgment obtained upon it before the fine was remit- 
SO PETE, GR, CR, WR ica cccscssccesnnconnsccccsnees 


10. The testimony of the sheriff, which was objected to, 
was admissible for the purpose of showing that the 
note on which the judgment was rendered was the one 
taken for the fine; and we cannot say that the judge, 
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to whom the whole question was submitted, was not 
authorized to hold that the identity was proven. Ibid. 


11. Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than twelve jurors. Allen 
vs. The State snessesnctsesninmmsnheanetetncnnnies chinks 


12. Where the written accusation fails to charge the de- 
fendant with being a vagrant, because he was a pro- 
fessional gambler living in idleness, it was error to 
allow testimony showing such fact. Ibid. 


13. If one enter a house with intent to commit a felony, 
but the entering is through an open door without any 
breaking, actual or constructive, the offense is not bur- 
glary, nor, under our Code, section 4386, is it a suffi- 
cient “breaking and entering into,” that having en- 
tered with intent to commit a felony he unbolts a door 
to get out. White vs. The State........... henniainsiinnionnn 


14. On the trial of an indictment for gaming it was in 
proof that the parties played for checks or “chips,” 
which represented certain sums, which chips, when 
presented, were redeemed by the dealer at the price 
they represented : 

Held, that this was playing for a thing of value, and the 
conviction was right. Porter vs. The State 


15. Where, on the trial of A for murder, it was in proof 
that A and B came to where the deceased was at work, 
and that the killing took place after an altercation in 
which A and B joined: 

Held, that it was not error in the court to permit the 
state to prove that B had, in A’s presence, not long 
before the killing, inquired of the witness if the de- 
ceased was at work at the place he was killed, espec- 
ially as the further proof was that A then said he 
would give the deceased a lick if he said what he 
heard he had said. Wair vs. The State......... haan 


16. It is not error in the judge, on the trial of a case of 
murder, after fully charging the jury as to the law ap- 
plicable to the facts as they appear in the proof, to fail 
to charge the jury that section of the Code which pro- 
vides that all other cases standing on the same footing 
of reason and justice shall be justifiable homicide. 


I bid. 
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17. As the defendant is clearly guilty of murder, if the 
principal witness for the state is to be belived, and as 
the prisoner’s own confession makes very nearly, if not 
quite the same offense, we cannot say the verdict is il- 


legal. Ibid. 


18. When the jury in a murder case, without any sug- 
gestion from the judge to mislead them in their ver- 
dict of guilty, reeommend the prisoner to the merey 
of the court, the verdict is not for this reason illegal, 
the verdict not being founded solely on circumstantial 
evidence, and the court will not hear the affidavits of 
jurymen that they misunderstood the effect of their 
verdict. Ibid. 

19. Under our Code, section 4514: “If any two or more 
persons, either with or without common cause of quar- 
rel, do an unlawful act of violence,” it is a riot, and 
a violent assault or attempt to commit a violent injury 
upon the person of another, is an illegal act of vio- 
lence within the meaning of the law. Rachels vs. The 


20. Joint offenders may be separately tried, and the ac- 
quittal of one of two charged with an offense, which it 


takes two to commit, does not operate as an acquittal 
of the defendant not tried. J bid. 

21. If a jury in a criminal case be impanneled, and be- 
fore any evidence is submitted the solicitor general dis- 
covers that one of the jurors was of the grand jury 
that returned the bill, the court may, under section 
4681 of the Code, withdraw such juror, unless both 
sides consent to waive the objection, and if the other 
juries have been discharged, may continue the case. 
PN 00, FG GIB an 00n csnecaisnersccctaesecss 100s saseneee 


22. To constitute the offense of an assault with intent to 
murder, it must appear that the circumstances connect- 
ed with the assault were such, that had death ensued 
the accused would have been guilty of murder. Ibid. 


23. A defendant was charged with committing this of- 
fense upon an officer whilst engaged in arresting one 
M. The accused introduced witnesses who testified that 
M. had surrendered and laid down his knife, and that 
the officer immediately called in others, who entered 
the room, some with pistols, and upon M.’s taking up 
his knife, but making no advance, the officer struck 
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him immediately several blows on the head with a 
heavy stick, which would, in the language of the wit- 
ness, “ have killed a man or a mule,” and that the ac- 
cused, under these circumstances, shot the officer. The 
court charged the jury that if the officer, in the exe- 
cution of his authority, was obstructed or interfered 
with by the defendant, and i in this interference the de- 
fendant did make the assault with intent to kill the 
officer, it would have been murder if the officer had 
died, unless they believe that the defendant had some 
provocation other than is set up in this case: 

Held, that the legal effect of the charge was to wholly 
withdraw from the consideration of the jury the evi- 
dence submitted by the defendant, and it tended, in 
connection with another part of the charge, to im- 
press the jury, that no matter what degree or charac- 
ter of violence may have been committed by the offi- 
cer on M., the defendant was guilty of the offense 
charged. ‘Though there was strong counter-evidence 
on the part of the state, the court should have left it 
to the jury to determine, if they were satisfied from 
the evidence that the accused had reasonable grounds 
to believe that the life of M. was in serious ‘danger, 


and shot to prevent him from being unlawfully killed, 
whether those facts did not affect the question as to 
malice on the part of the defendant, so as to mitigate 


the offense of which he may be guilty. bid. 


24. An indictment charging that the defendant did, on 
the fourth day of April, 1873, being Sunday, keep 
open a tippling house, when in fact the said fourth day 
of April was Friday, is not a good indictment, and a 
motion in arrest of ‘iudgment should have been sus- 
tained. Werner vs. The Slate.....cccccccesssessesseeeveees 


25. Where, on the trial of an indictment for assault with 
intent to murder, there was evidenee that whilst the 
prisoner and another were engaged in a fight, two 
other persons interfered against ‘the prisoner, one strik- 
ing at him with his knife, and the other hitting him 
with his fists, and the fight having ceased by mutual 
consent, the prisoner immediately cut his principal op- 
ponent with his knife, it was error in the court to re- 
fuse the following written request to charge the jury : 
“Tf the cireumstances surrounding the prisoner at the 
time of the stabbing were such as to excite the fears 
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of a reasonable man that he was in danger of losing 
his life, or that some great bodily harm would be done 
to him, he is not guilty,” especially as it does not ap- 
pear in the record that the court did charge that if 
there was great provocation (so as, that if death had 
ensued, the crime would have been manslaugliter 
only ,) then they could not find him guilty of assault 
with intent to murder, Meeks #8. The State........ce0 


26. It was not error to admit testimony of the sayings 
of the prisoner next day after the fight, showing bit- 
ter hatred towards the person stabbed, as it tended to 
show malice at the time of the stabbing. bid. 


27. It is not error in the court, on the trial of a ecrimi- 
nal case, to require the witnesses of both the state and 
the prisoner to be sworn, and to leave the court-room 
before commencing the examination of any of the wit- 
nesses. Ibid. 


28. It is not a good ground to quash an indictment that, 
in organizing the grand jury which found it, the judge 
ischarged from the traverse jury a juryman sum- 
discharged from the traverse jury a juryman sum 
moned and sworn thereon, and placed him upon the 
grand jury for the term, and that he was chosen fore- 
man thereof. Sims vs. The State......ccceccesceceenvesees 


29. It is not a good ground to quash an indictment that 
it was found at an adjourned term of the superior 
court. Ibid. 

30. It is not error, on a trial for murder, for the court to 
allow evidence of a difficulty between the parties three 
weeks before. It bears upon the great question in 
every such case, to-wit: whether the killing was done 
with malice or not. Brown vs. The State.cc....sesssees 


31. When a motion was made for a new trial, on the 
ground that a witness (whose affidavit was produced) 
would testify to certain threats made by deceased 
against the prisoner, and which the witness had com- 
municated to the prisoner before the rencounter in 
which the killing occurred, and the movant stated on 
oath that said facts and their importance did not occur 
to him at the trial, and that he had not informed his 
counsel of them, he being an ignorant man and know- 
ing nothing of his rights: 

Held, that as it appeared on the trial that the prisoner 
and deceased had each made threats the one to kill the 
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other, and as the evidence now relied on was only cu- 
mulative, and could at least only strengthen a line of 
defense insisted on at the trial, it was not error in the 
judge to refuse the new trial, as the reason for the neg-. 
lect to introduce it at the trial was unusual and open 
to suspicion. Ibid. 


32. When a recognizance has been forfeited, the law re- 
quires that the clerk shall issue a seire facias thereon, 
returnable to the next term of the court; and if such 
officer allow the next term to pass, and then issue a scire . 
facias, it was error in the court to render judgment 
thereon against the security at the succeeding term. 
Wright 06. Te Didi bonsccsies seccesesase ecsssncncesonenenenes 


33. An indictment charging the defendant with the for- 
gery of a bank check, payable to the order of . 
should be quashed on demurrer. JVilliams vs. The 


iii ccriicasdnacudauidaanee ee 


34. The check was not payable to bearer nor to the or- 
der of any named person, and was therefore so incom- 
plete and imperfect that no one could have been de- 


frauded by it. bid. 


35. An indictment for forgery must specify the person 
intended to be defrauded. J bid. 


36. When a jury, on the trial of a criminal ease, have 
retired to consider the verdict, and have been called 
back by the court to be recharged, it is the right of 
the defendant to have his counsel present, and he does 
not lose this privilege unless by a clear and distinct 
waiver thereof. Martin vs. The State.....0..ccescccssvees 


37. In criminal cases below the grade of felony, the testi- 
mony of an accomplice may be sufficient to authorize 
aconviction. Crisson vs. The State......-ccccsssseceeveee 


38. But where the accomplice was impeached by show- 
ing that he had before the trial made affidavit that the 
defendant was not guilty, and stated in his testimony 
as a reason why he had sworn falsely, that it was done 
under a threat, which threat was denied by the person 
charged by him with having made it, he being also a 
witness: 

Held, that it was error in the court in charging on the 
question of alibi—upon which point the defendant 
had introduced evidence, and which charge was found- 
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ed solely on the testimony of the accomplice, to say to 
the jury: “In disposing of the witness to prove the 
alibi you will consider whether there are any material 
facts proven in the case which challenge your full be- 
lief, which are entirely incompatible with the evidence 
of the witness, Robinson, who proves the alibi, then 
without imputing falsehood to him you will charitably 
conclude that he was mistaken as to the time, if the 
witness lived close by the accused, had frequent oppor- 
tunities of seeing him, and freque ntly saw him drunk 
in visiting his house,” ete. J bid. 


39. The power to punish offenders against its ordinances 
by fine or imprisonment, conferred upon a municipal 
corporation, does not include the authority to coerce 
the payment of a fine by imprisonment. Brieswick et 


al. vs. Mayor and City Couneil of Brunswick... 0... 639 


DAMAGES. 


1. In an action for a tort, the question of damages being 
one for the jury, the court should not interfere with 
the verdict, unless the damages are either so small or 
so excessive as to justify the inference of gross mistake 
or undue bias. Patterson vs. Phinizy & Co..........++ 


. If the defendants abandoned the care of the cotton 
ge *- it was thrown out of their buildings and were 
guilty of want of ordinary care in not ret taking it, the 
measure of damages is the value of the cotton at the 
time of the abandonment and not .at the time of the 
demand. Smith & Oneal vs. Frost...ccccccccccccccecccces 


3. Damages for a continuing trespass, such as those aris- 
ing from overflowing one’s land, can only be recovered 
to the time of commencing suit therefor. Subsequent 
damages for a continuance of the t trespass give a new 
right of action. Savannah and Ogeechee Canal Co. vs. 
SE enthiiiesenrentnciitdadaiesicnianenniapanindimbcnnhts 


4, The plaintiff in this case was not entitled to have in- 
cluded in the verdict, as part of his damages, the out- 
Jay he made for the purpose of planting and cultiva- 
ting land which he knew was then overflowed. Ibid. 


5. Where the witnesses state that the land taken by a 
railroad company is worth as land only $6 00 or $7 00 
per acre, but in the form and for the purpose it is 
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taken it is worth to the balance of the land from $30 00 
to $50 00 per acre, the presumption is that the in- 
creased valuation is put upon it on account of the 
damages done to the balance of the land ; and no other 
damages should be allowed than what are specially 
stated and proved as further and additional damages. 
Selma, Rome and Dalton R. R. Co. vs. Redwine, adm’e. 


. Where the witnesses give the value of the land appro- 
priated by the road, on the basis above stated, the 
damages cannot be increased by general statements 
that the value of the land as taken, with the inciden- 
tal advantages and disadvantages done to the land by 
the road, m: ake a sum greater “than what the value of 
the land thus estimated amounts to. Ibid. 


The special damage suffered by the plaintiff’s orchard 
may be allowed as proven. bid. 


Interest in such cases cannot be given except as part 
of the damages, and then only from the time when the 
damages oceurr ed. Ibid. 


. Under the authority given by statute to this court, it 
is directed that a new trial be granted, unless the 2 de- 
fendant in error will write from the verilict and judg- 
ment the sum of $220 00, and upon the same being 
done the judgment shall stand affirmed. bid. 


10. When the questions made by the bill of exceptions 
have been before decided by this court adverse to the 
plaintiff in error, damages will be awarded. Brown 
90, DIR, OEP svcctinstdinsisaiincnnnaninaniuiasmaingeniiin 


11. In an action against a railroad company for an in- 
jury to the person, damages traceable to the act, but 
not its legal or natural consequence, are too remote 
and contingent. Montgomery & W. P. R. R. Co. vs. 


Pigsinngionmnayer scammers.» serese Ceeeeeses 


Pain and bodily suffering, resulting from a tort to 
+ person, may be considered by the jury in estimat- 
ing damage s. Western & Atlantic R. R. Co. vs. Drys- 


Where the jury may, from the evidence, reasonably 
— that there were any aggravating circumstances, 
such as gross negligence in the act whereby the i injury 
was inflic ted, they may increase the damages beyond a 
mere compensation for the i injury done; and in’such a 

Vou. Li. 44. 
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case, where the judge who tries it refuses a new trial, 
the damages given must be grossly excessive before 
this court will interefere. J bid. 














DEBTOR AND CREDITOR. 


1. Where the question at issue was, whether the convey- 
ance of a tract of land by a father, who was in insol- 
vent circumstances, to his son, for an alleged consider- 
ation, was made for the purpose of hindering and de- 
laying his creditors, the possession by the father after 
the alleged sale was a badge of fraud. Johnson vs. 
TAPMBO . 00000000000 0000 sedssdevsese hub eneesesie tee winseeeewes 


2. If the deed was made for the purpose aforesaid, sail 
it was taken by the son knowing such intent, then it 
was void as to the creditors of the father. I bid. 


3. The ability of the son to pay the purchase money for 
the land before and at the time of the purchase, was 
a material circumstance for the consideration of the 
jury. Ibid. 
4, If the claimant has an equitable right to compel the 
plaintiff in execution to levy upon property still owned 
by the defendant, before levying upon land conveyed 
to him, he must allege it in his pleadings, to entitle him 
to such relief. Gormerly vs. Chapman....... shavsereces . 421 
5. Where land is fraudulently conveyed by the defend- 
ant in execution to the claimant, for the purpose of de- 
feating his creditors, such creditors may levy upon 
such property in the first instance, and this right is 
not defeated by the fact that the defendant subsequent- 
ly employed counsel to subject said land to the pay- 
ment of his debts. J bid. 































DECREE. See Equity, 7, 8. 










DEEDS. 
1. A deed was executed in 1861 by an administrator for 
land purchased at his sale, reciting that J. B., as trus- , 
tee for his wife, M. B., was the highest bidder. It 
then acknow ledges the receipt of the purchase money 
from J. B., trustee for M. B., and conveyed the land 
to J. B., trustee for M. B., his successors in office and 
assigns : 
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Held, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate 
estate in the wife was thereby created, although there 
were no special words in the deed to that effect. Brown 
vs. Kimbrough, adw'r, ef al ...ccccccsessocsesecerocessacees 


Such being the legal effect of the deed, a bill filed by 
the wife against vendees holding under her husband, 
with notice of the deed, for the purpose of anceling 
the conveyances executed to them, and charging that 
the land was paid for by her husband out of her sep- 
arate estate, is not demurrable. bid. 


B. held judgments against F. for $3,000 00, obtained 
before 1868. In 1869, F. had a homestead assigned 
in certain lots of land. It does not appear that there 
were any minor children. Before the homestead was 
finally approved by the ordinary, F. signed a deed, 
regularly attested, conveying one of the lots of land 
contained in the homestead to B. The wife of F. also 
signed the deed, but her signature was attested only by 
one witness. The deed recited the fact that B. held 
the judgments for $3,000 00; that the homestead had 
been taken by F.; that B. had made no objections on 


an agreement that the lot should be conveyed to him 
in fuil satisfaction of the judgments, provided they 
were not paid: 

Held, that as no title was vested in the beneficiaries of 
the homestead as against the judments held by B., 


and as no fraud is charged in the transaction, the title 
conveyed by F. to B. is good against the claimant un- 
der the homestead. Burnside vs. Terry et dhs scooveses 


An instrument which has all the formalities of a deed, 
except the following words in the concluding part of 
it: “This deed is not to go into effect until after the 
death of said B. Bright, (the grantor,) he being very 
ill,” under the 2395th section “of the Code, is a testa- 
mentary paper. Bright et al. vs. Adams et dl........6. 2 


DISCOVERY. See Lyuity, 6, 15. 


DISTRIBUTION, 


The grand-child of an intestate, whose father died be- 
fore the grand-fatheyr, takes an interest in the estate of 
the intestate, subject to the advancements made to the 
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father of such grand-child. Bransford, adm’r, vs. 
Crasaford .ecccccccrccccccccscecccece vecccveccscsecece socccoees 


2. The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as 
debts against his son, but as advancements to him, are 
admissible in evidence in an action by the grand-child 
for her share in the grand-father’s estate. Ibid. 


3. By an act of the legislature of this state, passed in 
1850, the name of Mathew R. Brown, of the county 
of Muscogee, was “changed to that of Mathew Down- 
er, and it was enacted that he be entitled to all the 
rights and privileges that he would have been entitled 
to had he been born the son of Joseph Downer, of the 
county of Muscogee, and be made capable by this act 
of taking, receiving and inheriting all manner of prop- 
erty under the statute of distribution of this state, so 
far as relates to the estate of the said Joseph Downer.” 
The son thus adopted died before the said Joseph, 
leaving children : 

Held, that in the distribution of the property of Joseph 
Downer, the children of Mathew stood in the place of 
and represented the father, and took whatever of said 
estate he would have taken if living. Pace, adm’r, et 
i i IE We TEE vcticscenenccnciccnsisnssosasenssce OB 


4. When legatees take the individual note of the execu- 
tor, secured by mortgage on his individual property, 
in discharge of their lege icies and receipt him there- 
for, as executor, the debts lose their fiduciary charac- 
ter. Lawton & Vi ‘illingham et al. vs. Fish, ex’ t......00. 
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EASEMENT. See Water, 2, 5. 
EJECTMENT. 


1. Where there was an action of ejectment with two de- 
mises, one from “The Central Female College,” an in- 
corporation, and the other from five persons as trustees 
of a church, and on the trial a deed was shown to the 
premises from the Central Female College to the said 
trustees, but it appeared that all of the trustees were 
dead at the commencement of the suit but three, and 
that the suit was brought without any authority from 
either of the three living: 

Held, that the court was right in dismissing the suit. 

Central Female College vs. Persons ... cseseccrcsscereceeee 486 
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2. Under the facts of the case, as they appear from the 
whole record, it was not error in the judge to refuse 
to reinstate the case on the showing made. ‘The title 
having passed out of the “Central Female College,” 
the right to sue or to use the name of the college is in 
the trustees of the church, and as to authority from 
the trustees of the church, the whole subject was fairly 
before the court at the trial, and on the previous mo- 
tion for continuance. Ibid. 


EQUITY. 


Where an ordinary purchases for the county, land sold 
for the non-payment of thé state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 
paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 
with a knowledge of all of the facts aforesaid, equity 
will decree a conveyance of said property to purchasers 

at a sale thereof, under an execution against the former 

owner, based on a judgment obtained subsequent. to 
the aforesaid tax sale. Wilkins et al. vs. Benning et al. 


On a bill filed for specifie performance, if the contract 
be in writing, is fair and just in all its parts, is certain 
and for an adequate consideration, and capable of be- 
ing performed, it is as much a matter of course for a 
court of equity to decree a specific performance as it is 
for a court of law to give damages for it in other cases, 
aud it was error in the judge to refuse to charge this 
as the law, in a case where the contract was in writing, 
and under the evidence it was competent for the jury 
to have found the contract, fair, just, certain, for an 
adequate consideration, and capable of being performed. 
North Ga. Min. Co. vs. Latimer ......ccocccccecse seveeeee 


Where the law requires a contract to be in writing, 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would bea 
fraud upon him to permit the other to deny the con- 
tract. But in such cases, the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 
Simonton, Jones & Hatcher vs. Liverpool, London and 
bs Bits Ciiccscenusnccicvncsanannanananaens 


4, When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 





686 INDEX. 


goods to another house, and whilst actually engaged 
in such removal was asked (as is alleged) by the agent 
of the company, if he desired his policy transferred. 
The insured replied, by all means, if necessary, and 
the agent consented to the remov al, and promised to 
make the necessary entry on the books, ‘The insured, 
thereupon, continued the removal, took out no new in- 
surance, and his goods were subsequently lost by fire: 
Held, that this was not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. bid. 


5. Ou January 24th, 1867, 8, executed his mortgage 
deed upon a lot in the city of Atlanta to G., to secure 
the payment of a promissory note for $2,822 50. ‘The 
mortgage was foreclosed, and the execution issuing 
therefrom levied upon the property mortgaged. After 
the foreclosure, S. had said lot set apart to him as a 
homestead under the act of 1868, and, with the ap- 
proval of the ordinary, as required by said act, sold 
the same to M. for $1,750 00, the value of the lot. 
M., under the decisions of a majority of this court, 
believing his title good, placed gt ements on said 
lot to the value of ‘$2, 500 00. He claimed the prop- 
erty, and filed an equitable plea, praying that he might 
be allowed the value of his improvements, the supreme 
court ef the United States having declared the act of 
1868 unconstitutional as against contracts existing be- 
fore its date: 

Held, that the entire property with improvements should 
be sold, and the value of the lot at the time of the— 
sale to the claimant, with interest thereon, paid to the 
mortgage fi. fa., and the balance to the claimant. Jfe- 
Fie Oe, GO BO ive victsne cc cessnssctnsccesinsces.scose 


6. Where complainants make the defendant their own 
witness by praying discovery, he is bound to relate the 
whole truth and to explain the entire transaction with 
which he is charged. All statements in his answer, to 
this end, are responsive to the bill. Joody, adm’r, vs. 
SERIE 0 Mhescrsicnencensianie teisaniesnescesemsaccstonssecnes 


7. In the case of a creditor’s bill to marshal the assets of 
an insolvent railroad company, there had been a re- 
ceiver appointed; the claims of all the parties had been 
referred to a master who had made a report, fixing the 
amount, character and liens of the several claimants 
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upon the fund, and this report had been excepted to, 
and each claim had been considered and passed upon 
by the jury, or by consent by the judge without a 
jury, and a judgment taken fixing the amount, char- 
acter and lien upon the fund of each, and thereupon 
there had been a decree taken, by consent of all par- 
ties, for the sale of the road, and that the proceeds 
should be brought into court and _ be distributed ac- 
cording to the liens fixed by the decree, reserving the 
rights of certain parties, where claims were yet un- 
settled, and the road was sold, and at the next term 
of the court a final decree was passed, holding up 
so much of the proceeds as was necessary to pay the 
claimants then before the court the amount and lien of 
whose claims were yet unsettled, and ordering the re- 
mainder of the fund to be paid out by commissioners, 
according to the consent decree, and barring all others: 
Held, that such a final decree was right and proper un- 
der the facts of the case; that it needed no interven- 
tion of a jury, and was only the final judgment of the 
court to carry into effect, through ministerial officers, 
the previous decree, taken by consent of all parties. 
Clews & Co, et al. vs. First Mortgage Bondholders et al. 


8. A decree by a court of record, purporting upon its 
face to be taken by consent of all parties to the record, 
has the verity of a record as to the recital of the con- 
sent, and is not to be controverted except for fraud, 
accident or mistake, and then only on a proceeding 
directly to set it aside. Ibid. 


9. Under the act of 1866 and the constitution of 1868, 
which secure to a married woman, as her separate es- 
tate, all property given to, inherited or acquired by 
her, the husband cannot_assert her rights in reference 
to such property in his own name. Dunnahoo vs. Hol- 
band, 60'%, 6 Gh. vecerevevevees sesncesons jbbniniteniinie saagsou BGT 


10. As the agreement provides that when the estate is 
ready for distribution, it shall be paid out ‘to each of 
the children of the deceased,” the husband of one of 
the daughters cannot, by a bill filed in his own name, 
enjoin a suit pending against him for the purchase 
money of property of the estate sold by the executors, 
for the purpose of setting off against said claim his 
wife’s interest in said estate. For the same reason the 
other children must be made parties. bid. 
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11. As the will conveyed certain lands to the children of 
complainant, and as the subsequent agreement did not 
affect them, they were not necessary parties. Ibid. 


12. A bill was filed by various creditors of A, claiming 
to have liens on his effects, and a receiver was appoint- 
ed who took the assets into possession and reduced 
them to money. There was a trial and a verdict dis- 
tributing the money among the liens, but before anv 
formal decree was made and the money paid out, B 
filed a petition setting up that he was a judgment 
creditor, having a higher lien than any of the original 
claimants, and praying that his debt be paid: 

Feld, that whilst it was not too late for B to come in, as 
the fund was still under the control of the court, yet 
the decree of the jury was prima facie to be taken for 
true, and it was not error in the court, B offering no 
proof to contradict the charges in the bill, to decide 
the questions of priority according to the face of the 
record, Gray vs. Perry et Al. .ccccscecsesececesereee sense 


13. Where a bill was filed for the specific performance of 
a contract, not in writing, alleging that the officers of 
a certain railroad company, in consideration that the 
plaintiff would consent that the road should run 
through his land, without charge against the company 
for the right of way or for damages, if the company 
would erect a depot on plaintiff’s land and make it one 
of its stations, and setting forth that the road had been 
built, and that plaintiff had not claimed or recovered 
anything for the right of way or for his damages: 

Held, that there was no such part performance of the 
contract by either party as authorized a specific per- 
formance of this agreement, not in writing, in relation 
to lands or an interest therein. Haisten vs. Savan- 


nah, Griffin and North Alabama R. BR. Cov. ..ccceeceeeee 


14. A B died since the act of 1866, leaving as his heirs- 
at-law five daughters, all of whom were married, and 
also leaving a widow. Three of the daughters and 
their husbands, as complainants, filed a bill against an- 
other daughter and her husband, seeking to set aside 
as fraudulent a deed made by the deceased to the de- 
fendants during his life, giving to them certain lots of 
Jand. The bill did not make the widow or the other 
daughters parties. The jury found for the complain- 
ants, and decreed that the land should be sold, the pro- 
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ceeds be applied to the support of the widow for life, 
and at her death be distributed among the heirs-at-law 
of the deceased father : 

Held, that the verdict was illegal. The husbands of the 
daughter s, the complainants, had no interest in the 
land, and if the deed was set aside, the rights of the 
widow and the heirs was fixed by law, and not in is- 
sue before the jury. Smith et al. vs. Pate et al......00 


15. The answers of the defendants, so far as’ they go to 
explain the arrangement made for the disposition of 
the land ‘and negroes in November, 1863, are, under 
the charges in the bill, responsive, and were -properly 
submitted to the jury as evidence. Ferguson vs. Fer- 
gman, 600, 6 Ccsscessescvesnascsssecusecsncessiansesssoes os 

16. It is not necessary that a defendant should make an 
affidavit of any sort for the purpose of amending his 
answer, unless in the case of a sworn answer to make 
oath to the amendment. J bid. 


17. When a complainant does not rely on the answer of 
the defendant, and introduces other evidence on the 
trial, the defendant, if he offers no evidence, is enti- 
tled to the conclusion in the argument to the jury. 


LT bid, . 


18. The defendant can obtain the same relief in a court 
of law, as to the rescission of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and.to place the parties in the same con- 
dition in which they were before the contract was 
made. Sizemore vs. Pinkston....c.ssesessccessecceee veees 


ESTATES. See Wills, 8 
ESTOPPEL. 


When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 
goods to another house, and whilst actually engaged in 
such removal, was asked (as is alleged) by the agent of 
the company, if he desired his policy transferred. The 
insured replied, by all means, if necessary, and the 
agent consented to the removal, and promised to make 
the necessar y entry on the books. The insured, there- 
upon, continued the removal, took out no new insu- 
rance, and his goods were subsequently lost by fire: 
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Held, that this was not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. Simons 
ton, Jones & Hatcher vs. Liverpool, London and Globe 
Ins. Co ....+++ sageseesece sons 

2. The plaintiff having taken a mortgage from the ma- 
ker of said note on one-fourth of the crop, to secure 
its payment, is estopped from claiming the said one- 
fourth from the defendant. Rhodes vs. Hart...... ene 


3. If the engineer failed to give the ten days’ notice to 
the plaintiffs, as the work was progressing, prior to the 
time at which it was to be completed, and the company 
failed to avail itself of the privilege which it had, by 
the terms of the contract, to insure the completion of 
the work by that time, and allowed the plaintiffs to 
proceed with the work under the contract, making 
monthly estimates therefor, and if, when the work was 
completed, the engineer made a final estimate of the 
work, and if, in making such final estimate, he certi- 
fied that it was finished according to the contract, with 
the exception of certain specified deductions made 
therein, then such acts and conduct on the part of the 
defendant would, in contemplation of the law, be a 
waiver of any claim for damages against the plaintiffs, 
under the contract, for not completing the work by the 
time stipulated therein, and the defendant would be 
estopped from claiming damages therefor. Grant, Al- 
exander & Co. vs. Savannah, Grifin and North Ala- 
Sams BB. BE. Cirnccccesesccssccccseveceses geetnens ose 


EVIDENCE. 


. The grand-child of an intestate, whose father died be- 
fore the grand-father, takes an interest in the estate 
of the intestate, subject to the advancements made to 
the father of such grand-child. Bransford, adm’r, vs. 
Creeferd.ccesccecscesscces sesssnnes 

. The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as 
debts against his son, but as advancements to him, are 
admissible in evidence in an action by the grand-child 
for her share in the grand-father’s estate. Ibid. 

. A witness may give his opinion of the sanity of a tes- 
tator, if he state the facts on which that opinion is 
founded. Dennis et al. vs. Weekes....ccsee veces eneoenens 
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4. Under this rule, the opinion of the witness, Peek, as 
to the condition of testator’s mind when he last saw 
him, was admissible, for he gives the facts on which he 
rests that opinion. The same may be said of the opin- 
ion expressed by caveatrix in her testimony. Ibid. 


But his does not entitle the witness to give an opin- 
ion “that testator was in a condition to be easily in- 
fluenced,” or “that he seemed to be under the influence 
of W. altogether,” or to state, “he cannot say what 
the full influence of W. was, although he (the testator) 
seemed to be obedient to the commands of W.” The 
witness should give the facts on which these statements 
were based. J bid. 


The remark made by caveatrix in her testimony: “T 
did not know that W. was the first, and probably by 
far the largest legatee in the will,” was not admissible 
to prove that W. was such a legatee, but it was com- 
petent for her to give it as a reason, and for what it 
was worth, as such, why she had changed her purpose, 
as indicated by former declarations of hers, not to con- 
test the will. J bid. 


On the trial of an issue of devisavit vel non, the ad- 
mission of an executor before qualification is admissi- 
ble to impeach the will, when such admission is in 
reference to the conduct or acts of the executor as to 
some matter relevant to the issue. Ibid. 


Parol evidence of the declarations of a testator, ex- 
pressing dissatisfaction with his will, and made shortly 
after its execution, such as “I have done something I 
ought not to have done; I have made my will, and 
did not make it as I wanted to; I know I did wrong, 
but I could not help it. Lord God Almighty, who 
ever heard of such a will, but I can’t change it,” is ad- 
missible, not to prove the fact that fraud was prac- 
ticed upon him, or that undue influences was actually 
exercised, but as tending to show the state of testator’s 
mind, and that he was in a condition to be easily in- 


fluenced. J bid. 


Ina suit upon an unliquidated account, the plaintiff 
stated in his answers to interrogatories taken out in his 
own favor, to which was attached a copy of the ac- 
count sued on, as follows: “We did keep a regular 
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set of books in the years 1867 and 1868, and the ac- 
count is correct :” 

Held, that this was not sufficient proof of the account; 
the answer, plainly, is based upon the books, and they 
should have been produced, proven and supported, in 
the usual way. Crawford, adw’r, vs. Stetson & Bro... 


10. Under the construction of the contract and of the or- 
der ot the court permitting the plaintiff in error to 
take from the receiver the cars in dispute, on his giv- 
ing up his right to go upon the general fund for the 
amount of his debt, reserving his right to claim hire 
and damages, we are of opinion that the court erred in 
ruling out 5 the testimony as to the value of the rent of 
the cars and the damage to the cars over and above 
the wear and tear, and on this ground we think there 
ought to be a new trial. As to the six cars not deliv- 
ered, we do not see that any issue was made as to them. 
Dawson Manufacturing Co. vs. Brunswick & Albany 
Fhe Tle i TEE ikectbicesnivscsabacceverencnscianescnecesenenas 


11. Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
contract is carried out according to the agreement, such 
authority thus given is not a confidential communica- 
tion by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Terry et 


12. On the trial of a suit against a railroad company for 
damages to the plaintiff (who was an employee of the 
company) caused by the negligence of his co-employees, 
it was error in the court to permit the plaintiff to tes- 
tify before the jury, that an assistant supervisor had 
told him, after the injury was done, that the company 
felt itself under obligations to support him and his fam- 
ily during his life. Hast Tennessee, Virginia and Geor- 
One Ti. BE. Gey GR. DOGGONE cicvtscnccscesccesevees svseesée 


13. Where no plea of lis pendens is filed, a record show- 
ing the pendency of a former suit between the same 
parties, involving the same issue, is inadmissible. 
BP 60. POMS, GBF crcssasscrsvcsscccccssesesecesseees 


14. Where the written accusation fails to charge the de- 
fendant with being a vagrant, because he was a pro- 
fessional gambler living in idleness, it was error to 
allow testimony showing such fact. Adlen vs. The State. 264 
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15. Whether answers to interrogatories which are claimed 
to be leading, shall be read, is a question resting in the 
sound discretion of the judge trying the cause, and 
this court will not overrule his judgment unless it be 
manifest that injustice has been done. Ewing, adm’r, 
tah. Ch, BRN, QUE Sa ciscsntasesinmaisionsnebaveminint 


16. Where the main issue in a cause on trial was whether 
the defendant had procured a receipt in full from an 
heir-at-law by false representations, and it was in proof 
that he had written a certain letter to B, another of 
the heirs, and had in that letter directed B to commu- 
nicate with the plaintiff, and that he had written let- 
ters to other heirs, referring to this letter to B, and the 
plaintiff, in her interrogator ies, stated that in giving 
the receipt she acted on said letters, with a like one to 
herself, and attached to her answers the original letter 
to B: 

Held, that it was not error in the judge to permit the 
answers and the original letter to B to go to the jury 
in evidence. Ibid. 


17. If the defendant put in evidence the testimony of 
the principal as to what he said to the payee at the 


time the words were added to the note which are com- 
plained of, for the purpose of showing that he, the 
principal, was to be exclusively bound for the addi- 
tional liabilities caused by those words, it is competent 
for the plaintiff, in rebuttal thereof, to prove all that 
the principal said at the time, as part of the res geste. 
And if such proof be not competent to charge the se- 
curity with knowledge of and consent to the change, 
he should ask the court, by its charge to the jury, or 
when the evidence is almitted, so to limit its effect. 
Fea 0. CHOIR o0icsntis cintnnverisaciintanemdivansente 


18. When, on the trial of a claim to property levied on 
under an execution, the issue was whether the sale of 
the land levied on by the defendant to the claimant, 
was fraudulent, and the plaintiff in execution offered 
to prove that about the time of the sale in question, 
the defendant had sold to the claimant, who was his 
son-in-law, all his other real estate: 
Held, that this was competent evidence to go to the jury 
on the question of fraud, and it was error in the court 
to reject it. Engraham vs. Pute.......0..secessesessscevee OOF 
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19. Where witnesses, in explaining how they went into 
possession of certain property, state that it was under 
a lease, the answer is inadmissible. The lease should 
be produced or its loss accounted for. Matthews vs. 
Woolfolk et al, ea°18.....0.0006 open imindneniens 


20. A letter written by the attorney of the plaintiff to 
the defendant is not competent evidence fur the defend- 
ant, on the trial of the ease, unless it is shown that it 
was written by authority of the client. Cassels, trust., 
vs. Usury, Sturgis & Co....... inaeeneenie eves 


21. It was competent for the witness to explain what 
was the understanding of the parties, at the time the 
receipt was given, of the following words contained 
therein: “This receipt being binding on said company 
until policy is received.” Scurry et al. vs. Cotton States 
Life Insurance Co.......000 sce ‘ 624 


EXECUTION. 


A ministerial officer is protected in the execution of a 
process from a court of competent jurisdiction, where 
there is nothing on the face of the process or attached 
thereto, showing that it is illegal or void, or that it has 
been superseded. Johnson vs. Fox et dl...ccceseseseeeeee 


. In an action against an officer for levying and selling 
under such a process, if the plaintiff rely on the fact 
that it has been superseded, he should not only so state 
in the declaration, but should also charge notice of that 
fact on the officer. J bid. 


. If an execution issue in accordance with the judgment 
in a case, it is not a good ground for an affidavit of 
illegality to stay the execution that the judgment is 
irregular. Emory, ex’x, vs. Smith, for use, ete. ......00 


. The claimant’s right to be protected as a bona fide pur- 
chaser against the lien of the plaintiff’s judgment, on 
account of his four years’ possession of the property, 
cannot be defeated by a levy without the notice which 
the law requires to be given. Anderson & Co. vs. Chen- 
NEY. s+. bdabecenventyiden suessnboiserenesennseianen sesece 


. If the claimant has an equitable right to compel the 
plaintiff in execution to levy upon property still owned 
by the defendant, before levying upon land conveyed 
to him, he must allege it in his pleadings, to entitle 
him to such relief. Gormerly vs. Chapman........+ 
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6. Where land is fraudulently conveyed by the defendant 
in execution to the claimant, for the purpose of defeat- 
ing his creditors, such creditors may levy upon such 
property-in the first instance, and this right is not de- 
feated by the fact that the defendant subsequently em- 
ployed counsel to subject said land to the payment of 
his debts. bid. 


7. Where an execution against the mother is levied upon 
property generally, in ‘which the children have an in- 
terest, and neither the interest of the mother nor of 
the children is clear and ascertained, the sale will be 
enjoined, Sims et al. vs, Phillips et dl.....c..secseeeveee 


8. A levy upon property in which others besides the de- 
fendant are interested, must specify the interest levied 


on. bid. 


9. Land having been given in for taxation for the year 
1868 by the agent of the estate of a non-resident, he 
having died in ‘the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs. Young, adm’r .....0.ssseeeee 

10. A decree rendered against the defendant in a bill, 
with the word “ executor” added to his name, without 
more, binds his personal goods and chattels. Tinsley 
BO. OR. LOB ccnrccead ‘sisvisantantheasthetiadsenetinicenadinia 


11. The addition of the word “executor” to the defend- 
ant’s name in the execution is a mere irregularity, 
which would not affect the purchaser’s title. J bid. 


EXECUTORS. See Administrators and Exvecutors. 
FACTORS. See Appropriation of Payments, 1,2,3. 
FINES. See Criminal Law, 38. 
FRAUDULENT CONVEYANCE. 
1. Where the question at issue was whether the convey- 
ance of a tract of land by a father who was in insol- 
vent circumstances, to his son, for an alleged consider- 


ation, was made for the purpose of hindering and de- 
laying his creditors, the possession by the father after 
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the alleged sale was a badge of fraud. Johnson vs. 


EEE TS FEE SPT CRN TREE AT ARE ER 


2. If the deed was made for the purpose aforesaid, and 
it was taken by the son, knowing such intent, then it 
was void as to the creditors of the father. bid. 


3. The ability of the son to pay the purchase money for 
the land, before and at the time of the purchase, was a 
material circumstance for the consideration of the jury. 


LThid, 


4, When, on the trial of a claim to property levied on 
under an execution, the issue was whether the sale of 
the land levied on, by the defendant to the claimant, 
was fraudulent, and the plaintiff in execution offered 
to prove that about the time of the sale in question, 
the defendant had sold to the claimant, who was his 
son-in-law, all his other real estate : 

Held, that this was competent evidence to go to the jury 
on the question of fraud, and it was error in the court 
to reject it. Engraham vs. Pate.ccccccesceceeseesceees 


GARNISHMENT. 


1. Where money is brought into court under an execu- 
tion issued upon a judgment against a garnishee, the 
oldest judgment against the defendant takes the fund. 
Garrard, €2'r, 00. MaGill ....00ccccec veces sce ccccceses cscees 


2. As a general rule, a creditor of one of the several 
partners cannot reach the interest of his debtor by a 
summons of garnishment upon one who is indebted 
to the firm; but when A, having a judgment against 
a partner, served a sutnmons of ‘garnishment avainst a 
bank having money of the firm on deposit, and the 
firm filed a bond as claimants of the fund, as provided 
by the act of 1871, and thus made the partnership a 
party to the garnishment, the creditor may, under our 
law authorizing a court of law to give equitable relief, 
so shape a traverse of the garnishee’s answer as to 
make an issue upon the interest of his debtor in the 
partnership, at the date of the judgment, or since, and 
appropriate to the payment of his judgment as much 
of the deposit in the hands of the garnishee as equals 
that ype Branch, Scott & Company vs. Adan, 


Bertie & Compa ngin..o0c ccevecescvcsesccerecsccescecsoscoeets BIZ 
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3. In this case the objection to the summons of garnish- 
ment, on the ground that it is double, may be cured by 
amendment; the requirement in the summons that the 
garnishee shall answer what he owes the principal debt- 
or, is the substance of the proceeding, and the addi- 
tion requiring him to answer what he owes the firm is 
surplusage, and may be stricken out, if objected to. 


Ibid. 


4, Under the act of 1869, a garnishee must answer not 
only what he was indebted, ete., at the date of the 
summons of garnishment, but also “what he has be- 
come indebted to the defendant, or what property or 
effects of his he has received or got possession of, be- 
longing to the defendant, between the time of the ser- 
vice and the answer ;” and under this rule, if a bank, 
under summons of garnishment, receives deposits of 
the defendant, and pays them to his checks, it is liable 
to the garnishing creditor for the amount deposited up 
to the time of the filing of the answer. Mayer & 
Lowenstein vs. Chattahoochee National Bank......++++0 


5. When A deposits money in a bank, with directions 
that it is to be paid out to a check which he has given, 
or will give, to C, the money is still the money of A 
until the bank either pays it, or promises C to pay it, 
or unless it be deposited at the instance or procure- 
ment of C, or under an arrangement with him. Jbid. 


6. The undivided interest of a partner in the firm prop- 
erty is not liable to levy and sale, even after dissolu- 
tion, but must be reached by process of garnishment. 
Anderson & Co. vs. CRG owns 005s sisnsereceranicsmmesiees 


7. Where a judgment creditor of an estate served a sum- 
mons of garnishment against A, as the debtor of said 
estate, and A, in his answer, admitted that he had 
bought property at the estate sale, and gave his note 
to the administrator, but set up that the note had, be- 
fore the service of the summons, been handed over by 
the administrator to a third person in payment of a 
judgment of the highest dignity against the estate, and 
that said note was still the property of said third per- 
son: 

Held, that on the trial of an issue traversing this an- 
swer, it was not competent for the judgment creditor 
to introduce evidence to show that in the original suit 

VoL. Li. 45. 
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between him and the administrator, it was one of the 
issues whether this particular note was not then in 
hand as assets for the payment of the plaintiff’s debt, 
and that said issue had been found in his (the plain- 
« tiff’s) favor, it not appearing that either the garnishee 
or the person claiming the note, was a party to said 
issue. Badkins vs. Mehaffey ...ccccecccececececee seceseees 


8. Where a plaintiff, who sues out a summons of gar- 
nishment, signs the partnership name of which he is 
a member, as surety to the bond required by law, and 
his partner is present consenting thereto, and after- 
wards comes into court and ratifies the same under 
seal, and proposes to substitute his signature for that 
of the firm: 

Held, that the amendment to the bond should have been 
allowed, and whilst we are strongly inclined to the 
opinion that the bond was binding on the partner in- 
dividually who thus consented to the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 


BN SEE OE TIE N= Ae PE TE Tee ae 


9. The monthly wages of a forwarding clerk in the em- 
ployment of a railroad company, whose duty it is to 
attend daily to the forwarding of goods, to report in 
the morning when the drays commence work, and in 
the evening when the day’s labors are over, tle com- 
pany reserving the right to discharge him at any time, 
are not subject to the process of garnishment. Clag- 
horn & Cunninghom vs. SAUS8sy...cccceceececsereseterereves 


10. Service of summons of garnishment on the defendant 
in execution is not a ground of which the sheriff can 
avail himself in an answer toa rule against him to 
show cause why he should not pay the money due on 


the fi. fa. Cowart, sheriff, vs. Chaffee, Croft & Chaffee.. 


GUARANTY. 


A letter of credit guaranteeing the payment of what the 
party in whose favor it is drawn may purchase from 
any dealer in a certain city, cannot be altered without 
the drawer’s consent, so that it will bind them for what 
may ‘be ;purchased of dealers in another and different 
city. .Johnson vs. Brown et dl... cscccccecevecrssereesecees 





450 


574 


606 






498 





I NOR. 








HOMESTE AD. 


1. On January 24th, 1867, S. executed his mortgage 
deed upon a lot in the city of Atlanta to G., to secure 
the payment of a promissory note for $2,822 50. The 
mortgage was foreclosed, and the execution issuing 
therefrom levied upon the property mortgaged. After 
the foreclosure, 8. had said lot set apart to him as ¢ 
homestead under the act of 1868, and, with the ap- 
proval of the ordinary, as required by said act, sold 
the same to M. for $1,750 00, the value of the lot. 
M., under the decisions of a majority of this Court, 
believing his title good, placed improvements on said 
lot to the value of $2,500 00. He claimed the prop- 
erty, and filed an equitable plea, praying that he might 
be allowed the value of his improvements, the Su- 
preme Court of the United States having declared the 
act of 1868 unconstitutional as against contracts exist- 
ing before its date: 

Held, that the entire property with improvements should 
be sold, and the value of the lot at the time of the 
sale to the claimant, with interest thereon, paid to the 
mortgage fi. fa., and the balance to the claimant. 
MePhet ot, Gels B Cine ccisscnssncstctnsssereinsansesite 


B held judgments against I, for $3,000 00, obtained 
before 1868. In 1869, F. had a homestead assigned 
in certain lots of land. It does not appear that there 
were any minor children. Before the homestead was 
finally approved by the ordinary, F. signed a deed, 
regularly attested, conveying one of the lots of land 
contained in the homestead to B. The wife of F. also 
signed the deed, but her signature was attested only 
by one witness. The deed recited the fact that B. 
held the judgments for $3,000 00; that the homestead 
had been taken by F. ; that B. had made no objections 
on an agreement that the lot should be conveyed to 
him in full satisfaction of the judgments, provided they 
were not paid: 
FTeld, that as no title was vested in the beneficiaries of , 
the homestead as against the judgments held by B., 
sand as no fraud is charged in the transaction, the title 
conveyed by F. to B. is good against the cl: aimant un- 
der the homestead. Burnside vs. Ferry b Gl ..ccccicsess 186 
3. A purchaser of a homestead.set apart under the act of 

1868, takes it subject to any judgments against the 





700 















INDEX. 





head of the family, existing at the time of the pur- 
chase, if they be founded on contracts entered into by 
him previously to the adoption of the constitution of 
BOGS. Grrl We, CRaE gy. .0ccecccceccce cccscsces sessseccsese 


4. Whether such purchaser is subrogated to the right of 
the debtor to set up the homestead allowed by the Code 
or by the act of 1823? Quere. Ibid. 


5. When a town lot was set apart as a homestead, under 
the act of 1868, and it was levied upon and sold un- 
der a judgment founded on a debt contracted prior to 
1868, and the debtor gave notice to the sheriff that he 
claimed $500 00 of the proceeds to be invested in a 
homestead for himself and family, under the provis- 
ions of the Code, and it appeared, on a rule to distri- 
bute the money, that there were unsatisfied engsnente 
in the hands of the sheriff to the amount of $2,500 00, 

and only $750 00 money in court: 

Feld, that it was not necessary that the notice to the sher- 
iff should be given before the sale, and that there was 
sufficient evidence, prima facie, of the insolvency of 
the debtor to require that the $500 00 claimed should, 
under the direction of the court, be invested in a home- 
stead for the debtor and his family, as provided by see- 
tion 2044 of the Code. Ragland et ux. vs. Moore, 
Trimble & Co.....+.. sibnaoensenbnssaentiatneeeses pahinbe eda i 


. Possession under an order setting apart a homestead 
to the wife of the defendant in execution, cannot be 
tacked to subsequent possessions to protect the pur- 
chaser under section 3583 of the Code, from the seiz- 
ure of said homestead under an execution based on a 
debt contracted prior to the adoption of the constitu- 
tion of 1868. Smith, agent, vs. Ezell... ccccccecceccesees 


HUSBAND AND WIFE. 


. Although a husband purchases property with money 
belonging to his wife, the presumption is that the prop- 
erty belongs to the husband, until the contrary is 
heres, Te TINIE iss cnscctccsnprensesinacsenvadiian 


. Where the husband transfers to his creditor a promis- 
sory note before its maturity, which belongs to and is 
payable to his wife, or bearer, and the wife sues the 
creditor in trover for the note—it was not error for the 

court to refuse to charge the jury, a written request of 


t 
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a uintiff—that the eae did | not “divest the title to 
the note. The request should have contained the qual- 
ification that the jury should believe from the evidence 
that defendant had notice that the note was the prop- 
erty of the wife. Ibid. 

3. A deed was executed in 1861 by an administrator, for 
land purchased at his sale, reciting that J. B., as trus- 
tee for his wife, M. B., was the highest bidder. It then 
acknowledges the receipt of the purchase money from 
J. B., trustee for M. B., and conveyed the land to J. 
B., trustee for M. B., his successors in office and as- 
sivns : 

Hell, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate es- 
tate in the wife was thereby created, although there 
were no special words in the deed to that effect. Such 
being the legal effect of the deed, a bill filed by the 
wife t against vendees holding under her husband, with 
notice of the deed, for the purpose of canceling the con- 
veyances eX secuted to them, and charging that the land 
was paid for by her husband out of her ‘separate estate, 
is not demurrable. Brown, by next friend, vs. Kim- 
Grengh, Cis, 6 OB crccessicrssnsesansecancngpisnngnensecsns 


Where a marriage settlement was executed, by which 
a vested remainder interest in the wife was conveyed to 
trustees for the purpose of protecting it from the mar- 
ital rights of the husband, and to secure the same for, 
the benefit of herself and children, should she have 
any, reserving the right to dispose of the same by will 
or otherwi ise, ‘during coverture, if she had no children, 
and in the event of her failure to make any disposition 
thereof during life, then to go to her heirs-at-law : 
Held, that upon the de: ith of the husband, without any 
children by that marriage, leaving the wife surviving, 
the trust was executed, ‘and that the widow held the 
property in the same manner as she did before her mar- 
riage. Logers, trust., et al., vs. Cunningham, e2’7...... 
5. Upon the second marriage of the widow, said remain- 
der interest, in the absence of a settlement, vested in 
her husband by virtue of his marital rights. did. 
6. Under the act of 1866 and the constitution of 1868, 
which secur¢ to a married woman as her separate es- 
tate, all property given to, inherited or acquired by her, 
the ‘husband cannot assert her rights in reference to 
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such property in his own name. Dunnahoo vs. Hol- 
UN, CEs OE OE cenninncerctinnsicrsscanscscncinvacanioscssene 


As the agreement provides that when the estate is ready 

for distribution, it shall be paid out “to each of the 
children of the deceased,” the husband of one of the 
daughters cannot, by a bill filed in his own name, en- 
join a suit pending against him for the purchase money 
of property of the estate sold by the executors, for the 
purpose of setting off against said claim his wife’s in- 
terest in said estate. For the same reason the other 
children must be made parties. bid. 


A B died since the act of 1866, leaving as his heirs- 
at-law five daughters, all of whom were married, and 
also leaving a widow. Three of the daughters and their 
husbands, as complainants, filed a bill against another 
daughter and her husband, seeking to set t aside as fraud- 
ulent a deed made by the deceased to the defendants 
during his life, giving to them certain lots of land. The 
bill did not make the widow or the other daughters 
parties. The jury found for the complainants, and de- 
ereed that the land should be sold, the proceeds be ap- 
plied to the support of the w idow for life, and at her 
death be distributed among the heirs-at-law of the de- 


ceased father: 


Held, that the verdict was illegal. The husbands of the 


daughters, the complainants, had no interest in the 
land, and if the deed was set aside, the rights of the 
widow and the heirs was fixed by law, and not in issue 
before the jury. Smith et al. vs. Pate et al....cccecseeee 


To justify the granting of the injunction in this case, 
it should have been made distine tly to appear that the 
money of the wife was put in the firm business with- 
out the knowledge or consent of the wife, and as this 
is not even distinctly stated in the bill, the injunction 
ought, for this reason, to have been refused. Bryan 
& Hunter vs. King........ iensmnbeiteteneiabisa andeiniavesion 


10. Where an unmarried woman was administratrix of 


an estate, and being sued as such, filed a plea of plene 
administravit, and pending the suit she married and 
her letters abated, and her husband took out letters de 
bonis non on the estate, and was made a paity, and he 
also filed a plea of plene administravit, and a general 
judgment was had for the plaintiff: 
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Held, that no right of the wife was affected by the ver- 
dict. Badkins vs. Mehaffey........0000: Aanerectecssonesene - 450 


ILLEGALITY. 


1. The question made by the affidavit of illegality being 
one of doubt and difficulty for even judicial officers to 
decide, it was not error in the court to decline to ren- 
der a rule absolute against the sheriff for refusing to 
disregard it. Heard vs. Callaway.......+. sessccecesseses . 314 


. If an execution issue in accordance with the judgment 
in a case, it is not a good ground for an affidavit of il- 
legality to stay the execution that the judgment is ir- 
rézular. Emory, ex’x, vs. Smith, for use......006. anaes 323 


. Where a judgment was obtained against a principal 
and security on a promissory note, and an appeal was 
entered by the defendants, the security filing a plea of 
non est factum, and pending the appeal it was agreed 
by the plaintiff that if the security would withdraw 
his appeal and permit the judgment below to stand, 
he, the plaintiff, would look to the principal alone for 
the payment of the judgment: 

Held, that on the withdrawal of the appeal, the security 
was relieved, and that he might set up this relief by 
an affidavit that the execution issued on the original 
judgment was proceeding illegally, and setting forth 
the facts of the agreement and his action thereon. 
Wimberly vs. Adams 


IMPROVEMENTS. See Homestead, 1. 


INDICTMENT. See Criminal Law, 24, 28, 29, 33. 


INDORSEMENT. 
See Principal and Security, 4, 5, 6. 


INFANTS. See Limitations—Statute of, 1. 


. INHERITANCE—RULES OF. 
See Distribution, 1, 3. 


INJUNCTION. 


1. The discretion of the chancellor granting an injunc- 
tion to restrain the defendant from disturbing the com- 
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plainants in the possession of a farm which they 
claimed to have rented from him, will not be inter fered 
with where the defendant is show n to be insolvent. 
Walker vs. Walker et al........ siatnabasntateciaesinaiiabiinidadacdlde sane 


When a daughter is excluded by her father’s will from 
any interest in his estate, and the executors agree with 
her husband, in order to prevent a caveat, that said 
estate, with certain exceptions, shall be equally divided 
between all his children according to appraisement, 
each child accounting for any indebtedness existing to 
the estate, and there was, at the time of said agree- 
ment, a suit pending in favor of the executors against 
such husband on a note, to a portion of which he had 


a substantial defense, upon which the executors en-* 


tered a judgment within a few weeks after the con- 
tract aforesaid, without his knowledge or consent, he 
relying upon said ¢ agreement, giving no further atten- 
tion to the same, the enforcement of said judgment 
will be enjoined. Dunnahoo vs. Holland, ex’rs, et al.. 


Affidavits used upon the hearing of a motion for an 
injunction must be incorporated in the bill of excep- 
tions ; if attached to or embraced in the record, with- 
out any identification by the chancellor, the writ of 
error will be dismissed. Taylor vs. Cook et al......++ 


When a bill is filed praying an injunction against the 
enforcement of a judgment at law, and the judge, af- 
ter a hearing on a rule to show cause why a temporary 
injunction until a final hearing should not be granted, 
refuses the injunction, this court will not interfere to 
control his discretion unless there be an error of law, 
or unless the right of the complainant is, under the 
facts, plain and ‘manifest. Sharpe et al., vs. Kennedy 


EPR Ae ann TO IN Ie ET ae Ee 


To justify the granting of the injunction in this case, 
it should have been made distinctly to appear that the 
money of the wife was put in the firm business with- 
out the knowledge or consent of the wife, and as this 
is not even distinetly stated in the bill, the injunction 
ought, for this reason, to have been refused. Bryan & 
I OR. i anctinnsee ansecnns nercenavstinssdeencacaniones 
There is nothing in any of the facts, as they appear 


from the bill, answers and affidavits, to make out a 
case of constructive notice; nor do the statements in 
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the bill, made as they are on information and _ belief, 
or the affidavits, or any of the circumstances, make 
such a case of notice as justifies the judge, under the 
positive denials in the answers, in granting the injunc- 
tion and impounding the proceeds of the factory. 


Ibid. 


7. As the defendant King, the husband of complainant, 
was a resident of Pulaski county, and as the property 
ean only be reached by establishing the trust and the 
complicity of the other defendants with him in the 
breach of it, the bill was not improperly filed in Pu- 
laski county. Ibid. 


8. Where a bill was filed praying an injunction against 
the enforcement of an execution, and it appeared that 
the plaintiff in the execution had filed a petition for 
partition of a parcel of land on which was a mill, the 
petition alleging that the petitioner and A had owned 
the land in common and had agreed to run the mill in 
partnership, but that A had sold his interest to B, and 
that C had set up certain claims against the partner- 
ship; that commissioners had been appointed to inves- 
tigate the accounts and to sell the land; that the com- 
missioners had reported that they had investigated the 
accounts of the partnership between the petitioner and 

\, and found the petitioner entifled to $1,000 00, less 
$200 00, and that the firm owed C nothing. <A, B 
and C all excepted to the report, and the issue was 
tried by a jury, who found in favor of petitioner 
$800 00. Petitioner’s counsel entered up a judgment 
against A, B and C for the amount, and execution was 
levied on the property of C, who filed the bill, insist- 
ing that the judgment should have been entered against 
A alone: 

Feld, that the judge did not err in granting the injune- 
tion. Under the pleadings it is impossible to say what 
was the réal intent of the verdict of the jury, and 
equity and good conscience requires that there should 
be a rehearing. SE Ch. GRIME 008i inrctninasinvemsnins 


9. Where an execution against the mother is levied upon 
property generally, in which the children have an in- 
terest, and neither the interest of the mother nor of 
the children is clear and ascertained, the sale will be 
enjoined, Simms et al. vs. Phillips et dl ..cccccsescereee 133 
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10. A suit was brought on a joint and several promis- 
sory note against two parties who lived in different 
counties. No service was made upon the defendant 
residing in the county of the location of the suit until 
after the first term. At the second term a verdict and 
judgment was taken against the non-resident defendant 
alone: - 

Held, that the verdict and judgment were illegal, and 
equity will enjoin their enforcement. In such a case 
the non-resident defendant has a right to insist upon 
a verdict and judgment against his co-obligor at the 
time they are taken against him. Austell vs. MeLarin 


11. To entitle the owner of land to an injunction res- 
training an adjacent proprietor from continuing the 
improvement of his lot by grading and excavating up 
to the line of division between the two lots, on the 
ground that it is a trespass in removing the natural 
support of complainant’s land, it should be made to 
appear that complainant’s soil has been displaced by 
such excavation, or that it is of such character that it 
cannot stand by its own coherence, and that complain- 
ant’s land will be materially damaged thereby. Under 
the facts in this case, we do not think the chancellor 
abused his discretion in refusing the injunction. JZor- 
CR i, FI wnsieintin svtsanncncnentanhsoressnnsicas senses 


Under the testimony introduced at the hearing, it 
was not an abuse of discretion in the chancellor to grant 
an injunction; but, from the special facts in the ease, 
it should be modified, and it will be so ordered in the 
judgment. Hill vs. Sledge, adm’r, et Al....cesccereeee ees 


13. The chancellor did not abuse his discretion in grant- 
ing the injunction in this case. Central R. R. and 
Banking Co. vs. Burr & Flanders et al vss cecceeveeees 


14. It was no abuse of the discretion of the court to re- 
fuse the injunction in. this ease, or to hold up a larger 

4] > Pp DS 
amount of money than he did. Dumas vs. Neal et al. 


15. Where a bill was filed to enjoin the sale of certain 
land under an execution for the purchase money there- 
for, upon the ground that no deed conveying the same 
to the complainant had been filed and recorded in the 
clerk’s office prior to the levy, and the bill was sanc- 
tioned, with the privilege to the defendant to file such 


519 


553 


563 





INDEX. 


deed and proceed in the collection of his debt, and an 
amended bill was presented stating that the defendant 
had again levied and was proceeding to sell, setting up 
other grounds for injunction, it will be presumed that 
the deed has been filed and recorded under the privi- 
lege allowed in the first order. Allen vs. Thornton, 


OEY, Cacssesscsissssscnerssvennsesiesactnansesente eiceines 


16. The mere allegation that the title tothe land has 
failed, in the absence of any charge of insolvency on 
the part of the defendant, is no ground to enjoin the 
sale under the execution for the purchase money. The 
complainant should have set up such defense to the suit 
on the notes, or look to the covenant in the bond for 


titles. Ibid. 


17. When the owner sells land, giving bond for titles 
and taking notes for the purchase money, which are 
not paid at maturity, he is not entitled to file a bill to 
ancel the contract and to recover the land, and in the 
meantime to have a receiver appointed to take charge 
of the premises on the sole ground of the insolvency 
of the purchaser, it not appearing that the vendee be- 
‘ame insolvent after making the contract of purchase. 
Forde, O00 t, 00. TOG Ob Csivscsainneseiscones sidacseassnn 


18. An injunction to restrain the collection of a judg- 
ment at law, on the ground that there is a good de- 
fense to the claim on which the judgment is founded, 
but that the complainant did not know of said defense 
until it was too late to avail himself of it before the 
judgment was obtained, ought not to be granted unless 
it clearly appears that the failure to acquire the knowl- 
edge of it before the trial at law was wholly unmixed 
with negligence on the part of complainant, or want of 
attention to the means of information which were with- 
in his reach for several years before the judgment. 
More especially should this be so when, on the day the 
action at law was instituted, he had notice of facts con- 
nected with the matter of the alleged defense that 
should put a man of ordinary prudence and discretion 


on inquiry. Hill vs. Harris et Al .esseescrerecesseesreeees 628 


19. Where an offer of compromise and settlement of 
pending litigation is made by the complainant to the 
defendants, and accepted by them, but the contract 
thus entered into is not executed by the payment of the 
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money, the fact that complainant paid no further at- 
tention to the suit, and defendants obtained a judg- 
ment against him, affords no ground for an injunction 
against “the enforcement of the execution based on such 
judgment. BOT GE 00: FOOR eons scoveincsssaccscscesévesese 63S 







20. Suit was pending in favor of the defendants against 
the Bank of the Empire State, in which the complain- 
ant was a stockholder. In January, 1873, complain- 

ant wrote to defendants, proposing, as a compromise, 
to pay $2,000 00, in full of his liability. This offer 
was accepted on March Ist. No money being paid, on 
the 20th of the following May, defendants entered 
judgments against said bank for "$10, 668 32. Execu- 
tions were issued, and returns of no corporate property 
to be found made. They were then levied on the 
property of the complainant. He sought to enjoin any 
further proceedings on said executions, because of the 
aforesaid compromise, and because the bank made an 
assignment of its assets for the benefit of its creditors, 
in 1866, and the defendants, with other creditors, filed 
a bill in the district court of the United States against 
said assignee, and recovered a decree. for the assets then 
in hand. A part of these assets were certain bonds 
of the county of Floyd, which were in litigation, The 
complainant alleged “that their value had never been 
credited on the aforesaid executions. The injunction 
was granted as prayed for. Subsequently, on the filing 
of the defendants’ answer and affidavits, the chancellor 
modified said restraining one, so far as to allow the 
execution to proceed for $2,000 00: 


Held, that the chancellor should hear evidence by affida- 
vits as to the solvency of said bonds received by the 
defendants, and if the same shall be shown to be sol- 
vent, direct that the amount thereof be credited on 
said executions, and that being done, that the injune- 

tion be dissolved. J bid. 
























INSURANCE. 


1, By the provisions of section 2794 of our Code, con- 
tracts of insurance “must be in writing, and a subse- 
quent agreement to alter such a contract must also be 
in writing. Simonton, Jones & Hatcher vs. Liverpool, 


pe SS Bo ee, — 
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2. Where the law requires a contract to be in writing, 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would be a 
fraud upon him to permit the other to deny the con- 
tract. But in such cases the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 


TI bid. 


When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 
goods to another house, and whilst actually engaged in 
such removal was asked (as is alleged) by the agent of 
the company, if he desired his policy transferred. The 
insured replied, by all means, if necessary, and the 
agent consented to the remov: il, and promised to make 
the necessary entry on the books. The insured, there- 
upon, continued the removal, took out no new insu- 
rance, and his goods were subsequently lost by fire: 
Held, that this was not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. J bid. 


An indorsement, amongst others, on a fire insurance 
poliey, stating that in case of a difference of opinion as 


to the amount of loss or damage, such difference shall 
be submitted to arbitration, (although such indorse- 
ments are referred to in the body of the policy,) does 
not bar the insured of his right of action without such 
submission, unless the same is stipulated to be a con- 
dition precedent to his right to resort to the courts, or 
as the only mode by which the loss or damage is to be 
ascertained, or by which the liability of the company 
van be fixed. Liverpool, London and Globe Ins. Co. 
1, Cia ccccsccisvsasanecencondscsavetsnstacianasacesnns 


But if one of the conditions so indorsed and referred 
to, be that the insurer is not liable for loss or damage 
by theft, at or after any fire, such stipulation is bind- 
ing on the insured. J bid. 


The evidence does not show that the goods and the 
store in which they were placed, were so taken posses- 
sion and control of by the company or its authority, 
as to make it liable for the theft which is charged to 
have been committed. J bid. 


7. Under the evidence, it was no abuse of discretion by 
the court in refusing a new trial on the ground that 
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the goods were removed from the house in which they 
were kept without any necessity therefor. Ibid. 


8. Where an action was brought by the widow and chil- 
dren of the assured on the following receipt : 

“ Received of James R. Scurry $375 00, same being in 
payment of insurance in the Cotton States Insurance 
Company ; this receipt being binding on said company 
until policy is received. J.S. Raines, 

“Agent of C. 8. Life Ins. Co. of Macon, Ga. 
“ Baker county, Georgia, September 6, 1871.” 
And Raines, the agent, signing said receipt, was of- 
fered by the defendant as a witness: 

Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 
therein. Scurry e al. vs. Cotton States Life Ins. Co... 


9. It was competent for the witness to explain what wa 
the understanding of the parties, at the time the re- 
ceipt was given, of the following words contained 
therein: “This receipt being binding on said company 
until policy is received.” J [bid. 


INTEREST. See Damages, 8. 


INTERROGATORIES. See Evidence, 15, 16. 


JOINT AND SEVERAL OBLIGATIONS 
See Injunction, 10. 


JUDGMENTS. 


1. Where money is brought into court under an execu- 
tion issued upon a judgment against a garnishee, the 
oldest judgment against the defendant takes the fund, 
Garrard, ex’r, vs. Moffett wtenninia 


2. When a daughter is excluded by her father’s will from 
any interest in his estate, and the executors agree with 
her husband, in order to prevent a caveat, that said es- 
tate, with certain exceptions, shall be equally divided 
between all his children according to appraisement, 
each child accounting for any indebtedness existing to 
the estate, and there was at the time of said agreement 
a suit pending in favor of the executors against such 
husband on a note, to a portion of which he had a sub- 
stantial defense, upon which the executors entered a 


624 
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judgment within a few weeks after the contract afore- 
said, without his knowledge or consent, he, relying 
upon said agreement, giving no further attention to the 
same, the enforcement of said judgment will be en- 
joined. Dunnahoo vs. Holland, ex’r, et dl.sseeeeee vere 


3. Service of this declaration was acknowledged with a 
waiver of process and time of filing. ‘This was more 
than twenty days before the next term of the court. 
The writ was filed during the second term, and judg- 
ment taken the third term: 

Held, that the judgment is valid and binding as between 
the parties, and will not be set aside without proof that 
the defendant has actually been deceived thereby, or 
deprived of some available defense. Weslow vs. Peavy 


Ce ee Ne NUE a Cem Pe ete FEE TN 


4, The plaintiff in an attachment may, by serving the 
defendant with notice and by the other methods pro- 
vided by law, get a general judgment against the de- 
fendant and his property, but in the distribution of 
money raised from the sale of property attached he is 
still an attaching creditor, and the money is to be di- 
vided according to the priorities of the several attach- 
ments, to-wit: according to the date of the levies. At- 


lantic and Gulf R. R. Co. vs. Florida Construction Co. 


5. The question is this case as to the land having been 
discharged from the lien of the mortgage judgment, on 
account of the four years’ possession by a bona fide 
purchaser, comes within the principle of the decision 
in Akin vs. Freeman, 49 Georgia Reports, 51, even if 
mortgage judgments are included in the provisions of 
section 3583 of the Code. Lee vs. Clark, ex’r....cesee 


6. The claimant’s right to be protected as a bona fide 
purchaser against the lien of the plaintiff's judgment, 
on account of his four years’ possession of the property, 
cannot be defeated by a levy without the notice which 
the law requires to be given. Anderson & Co. vs. 
a stnense en ecseseenbeceasoads nobunaiie nechedmnaentones 


ARR nn OE ERTIES aE LE TR ON NN aR 


. When in a suit pending against an administratrix, 
gre was no issuable plea filed, and the plaintiff took 
a judgment against the administratrix, personally, and, 
at a subsequent term of the court, ‘moved that the 
judgment be set aside, and that he be permitted to take, 
nune pro tune, a judgment against the administratrix 
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as such, and it was made to appear to the court, that 
since the original judgment, and only a short time be- 
fore the application was made, the administratrix had 
discovered that the note sued on was not the act and 
deed of the intestate, and that she wished to file a plea 
of non est factum to the same: 

Held, that under the facts, the court erred in allowing 
the plaintiff to take his judgment nune pro tune. 
Binary, OF 2, 08.. FMGBRe. 00000000100, wo9se+00 -crccsesscesie 


. A purchaser of a homestead set apart under the act 
of 1868, takes it subject to any judgments against the 
head of the family, existing at the time of the pur- 
chase, if they be founded on contracts entered into by 
him previously to the adoption of the constitution of 
2186S. Grant 08. Coelig.circccscccsccrrccscccscscccese coves 460 
‘Whether such purchaser is subrogated to the right of 
the debtor to set up the homestead allowed by the Code 
or by the act of 18232 Quere. bid. 

10. The eighth section of the limitation act of 1869, pro- 
viding that “all cases of the character mentioned in 
any section of this act, which have arisen, or in which 
the right of action or liability has accrued, or the con- 
tract has been made, since the Ist day of Tune, 1865, 
shall be controlled and governed by the limitation 
laws as set forth in the Code,” does not apply to the 
right of a plaintiff in execution to levy upon land be- 
longing to the defendant at the date of the judgment, 
and which he has sold to a third person, who has gone 
into possession of the same. In such eases, as was s de- 
cided by a majority of this court in the case of Akin 
vs. Freeman, the obligation of the plaintiff to proceed 
within four’ years was suspended by the various acts 
suspending the statutes of limitation up to the 21st of 
July, 1868, and there is nothing in the act of 1869, in 
any of its sections, applying to this right of the plain- 
tiff, or altering this effect of said suspending acts. 
Peer Og AR a ccsinineotncnintevsicasesntesessieens 


. Possession under an order setting apart a homestead 
= the wife of the defendant in execution, cannot be 
tacked to subsequent possessions to protect the pur- 
chaser, under section 3583 of the Code, from the seiz- 
ure of said homestead under an execution based on a 
debt contracted prior to the adoption of the constitu- 
tion of 1868. Smith, pte, 60. Bah. ccsceescccocesee oo GIO 
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12. An injunction to restrain the collection of a judg- 
ment at law, on the ground that there is a good de- 
fense to the claim on which the judgment is founded, 
but that the complainant did not know of said defense 
until it was too late to avail himself of it before the 
judgment was obtained, ought not to be granted un- 
less it clearly appears that the failure to acquire the 
knowledge of it before the trial at law was wholly un- 
mixed with negligence on the part of complainant, or 
want of attention to the means of information which 
were within his reach for several years before the judg- 
ment. More especially should this be so when, on the 
day the action at law was instituted, he had notice of 
facts connected with the matter of the alleged defense 
that should put a man of ordinary prudence and dis- 
cretion on inquiry. ill vs. Harris et dl.....-+s.s000006 628 


JUDICIAL SALE. 


. Where an ordinary purchases for the county, land sold 
for the non-payment of the state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 


paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 
with a knowledge of all of the facts aforesaid, equity 
will decree a conveyance of said property to purchasers _ 
at a sale thereof, under an execution against the for- 
mer owner, based on a judgment obtained subsequent 
to the aforesaid tax sale. Wilkins et al. vs. Benning 


. When a purchaser of land at a sheriff’s sale failed to 
take a deed from the sheriff, and twelve years there- 
after he applied to the judge of the superior court for 
an order directing the then sheriff to make the deed : 

Feld, that the defendant in execution, or his heirs-at-law, 
might tender an issue as to the legality and fairness of 
the sale, and it was error in the court to refuse to per- 
mit such an issue. Clements et al. vs. Lyon, for use... 


AE EE ET OE OE OA CN I et a 


3. Land having been given in for taxation for the year 
1868 by the : agent of the estate of a non- -resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 

Vou. Li. 46. 
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such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs.. Young, adm’r....++....00006 


JURISDICTION. See Apprentice, 1. 


JURY. 


1. Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than tw elve jurors. Allen 
WR, Fe Rinse ss ccccvcsnvesesccnssscsscnssvecessapeeses sovece 264 


2. Ifa jury in a criminal case be impanneled, and before 
any evidence is submitted the solicitor general discov- 
ers that one of the jurors was of the grand jury that 
returned the bill, the court may, under section 4681 of 
the Code, withdraw such juror, unless both sides con- 
sent to waive the objection, and if the other juries have 
been discharged, may continue the case. Jackson vs. 

TRG GIANG, ccsscccrcccescdascesconceressenccscosscescscsvessoces 403 


3. It is not a good ground to quash an indictment that, 
in organizing the grand jury which found: it, the judge 
discharged from the traverse jury a juryman summoned 
and sworn thereon, and placed him upon the grand 
jury for the term, and that he was chosen foreman 
Geereel, Bias 00. TRG. MBS. ccccccccscssecccescescosseveres, 496 


JUSTICE COURT. 


1. Where suit is instituted in a justice court for $55 00 
damages, and the claim as to $5 00 is abandoned, the 
right of carrying the case by writ of certiorari to the 
superior court for review exists. Wright vs. Rutledge, 194 







































2. Where on a trial in a justice court of the issue made 
by counter-affidavits against lien executions in favor 
of laborers, judgments. are rendered for plaintiff, and 
an appeal is entered or a certiorari sued out, the justice 
has no authority to grant an order that the executions 
proceed for the purpose of raising money to pay the 
cont. Johneon vt. Far a all,..c.cccccccccscccsccscscessesces BIO 














LAND. 
. ‘To entitle the owner of land to an injunction restrain- 
ing an adjacent proprietor from continuing the im- 
provement of his lot by grading and excavating up to 
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the line of division between the two lots, on the ground 
that it isa trespass in removing the natural support of 
complainant’s land, it should be made to appear that 
complainant’s soil has been displaced by such excava- 
tion, or that it is of such character that it cannot stand 
by its own coherence, and that complainant’s land will 
be materially damaged thereby. Under the facts in 
this case, we do not think the chancellor abused his 
discretion in refusing the injunction. Morrison vs. 
EAE 000000 vesccnnesasisiennnsanesan sn hinnes eedndnneg ccoccces O19 


LANDLORD AND TENANT. 


Where the issue upon trial was whether the defendant 
sought to be ejected as a tenant holding over, had, in 
good faith, abandoned the possession of the premises 
in dispute at the expiration of his term, and afterwards 
rented the same from the person under whom he then 
claimed to hold, or whether he colluded with such per- 
son and retained possession in violation of his rent con- 
tract with the plaintiff, it was not error in the court to 
refuse to charge that “if the defendant quit possession, 
and after the time had expired, wrongfully took pos- 
session, he might be an intruder, but the plaintiff can- 
not recover in this form of action.” Brown vs. Pat- 
terson 


LAWS. See Constitutional Law, 3, 4. 
LEAVE OF ABSENCE. See Attorney, 2, 5, 6. 
LEVY. See Evecution, 1, 2, 4, 5, 8. 


LIBEL. See Slander, 3—6. 


LICENSE. 


. The person to whom the license to peddle is required 
to be granted, is he who travels and vends the goods 
and wares, and it is against such person that the pro- 
cess is to be issued, under section 536, Code, when he 
peddles without license. Howard & Soule vs. Reid, 
Oh o.cccorcsccrscesescsesesssoube sense sescneeessséseceséeceees 


. A process issued under said section against A and B, 
on the ground, that as partners, they did, on, ete., in 
the county, ete., “by their agent, peddle articles, ete., 
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without having obtained license authorizing them to 
do so,” ete., is, upon its face illegal and void. J bid. 


LIEN. 


1. When a suit is pending in favor of a mechanic, under 
sections 1963 and 1964 of the Revised Code, and the 
property on which the lien is claimed to attach has 
been sold by virtue of a legal process, the purchaser 
cannot make himself a party to such action and ten- 
der an issue denying the character in which plaintiff 
brings his suit. DeGive vs. Meador & Tumlin......... 160 


2. The fact that such purchaser has a mortgage on the 
property does not affect the question. Ibid. 


3. The sale of the property discharged it from the me- 
chanic’s lien, if it existed, and all questions touching 
the priority or validity of the conflicting liens can, as 
between contesting creditors, be determined on the 
hearing of a rule for the distribution of the proceeds 


of the sale. J bid. 


4, Where on a trial in a justice court of the issue made 
by counter-affidavits against lien executions ‘in favor 
of laborers, judgments are rendered for plaintiff, and 
an appeal is entered or a certiorari sued out, the jus- 
ticé has no authority to grant an order that the execu- 
tions proceed for the purpose of raising money to pay 
the cost. Johnson vs. Fox et Al ..cccerceceececeee cess ene 


5. A mechanic has a lien for the necessary materials fur- 
nished in order to comply with his contract, where his 
services were necessary to fit and put them up, though 
the articles may have been purchased by him. Collini 
vs. Nicolson......+++ esescese bosesebanese cehenseciseseenne 


6. A bill of particulars need not accompany the affidavit 
foreclosing a mechanic’s lien. bid. 


7. Under sections 1963, 1964, Code, a mechanic, in the 
action therein allowed for the recovery of his claim, 
and for the enforcement of his lien, may not only ob- 
tain a judgment allowing the lien, but also have a 
general judgment for his claim against the debtor, to 
which all of his property is subject. Parish vs. Mur- 
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LIMITATIONS—STATUTE OF. 


1. When the legal title to property is vested in a trustee 
for infants, who can sue for it, and who fails to do so 
within the time prescribed by law, so that his right of 
action is barred, the infant cestud que trusts, who have 
only an equitable interest in the property, will be also 
barred; but when the legal title is vested in the in- 
fants, or cast upon them by operation of law, then the 
statute does not run against them during their infancy. 
Wingfield, adm’r, et al., vs. Virgin et Al ...ccccereeeseeeee 


. In order to defeat a prescriptive title for fraud, the 
claimant’s written evidence of title, under which he 
went into possession of the property, must be shown 
to have been fraudulent within his own knowledge, or 
notice thereof brought home to him before or at the 
time of the commencement of his possession. Ibid. 


3. The question in this case as to the land having been 
discharged from the lien of the mortgage judgment, 
on account of the four years’ possession by a bona fide 
purchaser, comes within the principle of the decision 
in Akin es. Freeman, 49 Georgia Reports, 51, even if 
mortgage judgments are included in the provision of 
section 3583 of the Code. Lee vs. Clark, ex’r 


. Where A gave a promissory note to B for a sum cer- 
tain, due ata fixed time, as part consideration for a 
parcel of land, conditioned, however, that before it was 
to be paid B should take up a note given by him to C, 
on the purchase of the same land: 

Held, that B might recover on A’s note, on proof that 

_his (B’s) note to C was barred by the statute of limita- 
tions. Jordan et al. vs. Fountain 


5. The eighth section of the limitation act of 1869, 
providing that “all cases of the character mentioned 
in any section of this act, which have arisen, or in 
which the right of action or liability has accrued, or 
the contract has been made, since the 1st day of June, 
1865, shall be controlled and governed by the limita- 
tion laws as set forth in the Code,” does not apply to 
the right of a plaintiff in execution to levy upon land 
belonging’to the defendant at the date of the judgment, 
and which he has sold to a third person, who has gone 
into possession of the same. In such cases, as was de- 
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cided by a majority of this court in the case of Akin 
vs. Freeman, the obligation of the plaintiff to proceed 
within four years was suspended by the various acts 
suspending the statutes of limitation up to the 21st of 
July, 1868, and there is nothing in the act 6f 1869, in 
any of its sections, applying to this right of the plain- 
tiff, or altering this effect of said suspending acts. Gar- 
rard, ex’r, v8. Cody.....+.. esvesatocoses teececceseceess hneowss 









. An attachment was sued out on an account more than 
four years after it was due; but the debtor had left the 
state before the bar of the statute had attached, and 
has never returned to reside in the state. The defend- 
ant pleaded the statute of limitations and other pleas: 

Field, that the defendant having appeared and made de- 

fense, the proceedings became a suit as in cases of per- 

sonal service, and the removal of the defendant from 
the state operated a suspension of the statute from the 
time such abseyce commenced. Whitman vs. MeClure 














MECHANIC’S LIEN. See Lien, 1, 2, 3, 5, 6, 7. 
MISTAKES. See Arbitrament and Award, 1, 2. 
MORTGAGE. 


A mortgage on real estate attested by but one witness 
is not void, and, if a subsequent mortgagee or purcha- 
ser buys or takes his mortgage with actual notice of 
a prior mortgage, he takes subject to it, even though 
it have but one witness. Gardiner, Dexter & Co. vs. 


Taner, THAME B ORaserccssccesessevessces cineninnnnints sos 


MUNICIPAL CORPORATIONS. 
See Criminal Law, 39. 










NEGLIGENCE. See Railroads, 8, 9, 10, 13. 
NEW TRIAL. 


1. Where there is no error in what the court did charge, 
or in the refusal to charge the special requests made, 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
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party claims were favorable to him, although, under 
the evidence, such further charge would have been 
proper. Moye v8. Waters.......crecccccccseroccscsccccccees 


There having been illegal testimony admitted upon 
the point of undue influence, and the verdict setting 
aside the will having been rendered by the jury espe- 
cially upon that ground, and a new trial having been 
granted by the judge who tried the case, we think it 
proper that all the issues presented in the case should 
be submitted to another investigation. Dennis et al. 


The only legal discretion which the superior court has 
to set aside a verdict because it is contrary to the, tes- 
timony, is in a case where the verdict is decidedly ‘and 
strongly against the weight of evidence, although there 
may appear to be some slight evidence in favor of the 
finding. Patterson vs. Phinizy & CBicceseccccses: snsscss 


. In an action for a tort, the question of damages be- 
ing one for the jury, the court should not interfere 
with the verdict, unless the damages are either so small 
or so excessive, as to justify the inference of gross mis- 
take or undue bias. J bid. 


Whilst this court is not exactly satisfied with the judg- 
ment of the court below, yet as the case is one of grant- 
ing a new trial so that the parties may have another 
heari ing, we do not think there has been such an abuse 
of the discretion vested by, law in the judge of the su- 
perior court to grant a new trial on the ground of the 
verdict being contrary to the weight of the evidence, 
as to require a reversal of his judgment. Pritchett et 
OE, 00, FOR. canvccnsasecie: sends epessiacninnmmeanatiiniions 


This court will not grant a new trial on the ground of 
error in the judge in refusing a continuance, if it ap- 

pear, during the progress of the trial, that the witness 
for whose absence the continuance was sought was im- 
material. Butler vs. Ambrose, AdM’X.......0ceseeseeeeees 


When three persons are tried together for assault with 
intent to murder and are found guilty , a new trial may, 
in this state, be granted as to one or more of the de- 
fendants, and the verdict stand as to the others. Seborn 
CE OR, 00. FRO TB ves0nssss wenanscctasivimnantincapionsssies 


8. The verdict in this case is fully sustained by the evi- 
dence, and the credibility of the witnesses being espec- 


133 
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ially for the consideration of the jury, a new trial 
ought not to have been granted. Creighton vs. Hewitt. 174 
Wilson & Co. et al. vs. Wilking.....00+. Savesereseneenanenel 448 
Quin et al. vs. Guerry 

Powell et al., adm’rs, vs. May yor and C. of Atlanta... . 478 
Hanson vs. Ci I icinenemncstecsnnrnsnensesianssesnenaiine . 528 
Strickland et al., adm’rs, vs. Wynn 600 
Cowart vs. Chaffee, Croft & Chaffee ‘ 
Brooks vs. The State.......+++ pnceesnencennpans sieecena cscoee 612 


. Where, by agreement of counsel, a motion for a new 
trial is to be made and heard in vacation, “ provided 
the same is done in time to take the case to the next 
July term of the supreme court,” and said motion is 
made and heard in time for such purpose, provided ex- 
traordinary diligence had been used, but the writ of 
error was, in fact, made returnable to the succeeding 
January term, a motion to dismiss will not be enter- 
tained on this ground. Whatever rights the parties 
had under the agreement referred to, should have been 
set up in the court below. Bonner vs. Woodall et al... 


10. The decision of the court below in dismissing the 
motion for a new trial, and in holding that there was 
not sufficient evidence that it had been filed at the 
proper time, was not in such conflict with the evidence 
offered at the hearing as to call for a reversal by this 
court, the more especially as five years had elapsed 
since the trial, with several changes in the presiding 
officers of the court, and there had not been, in the 
meantime, nor at the term at which it is claimed the 
motion was made, any verification of the grounds 
therein taken, nor any motion during that time to 
have the proper entries made on the papers or on the 
minutes of the court. Lee et al. vs. Boddie, adm’r.. 


11. There was no such abuse of the discretion of the 
court in granting a new trial in this case as to justify 
this court in reversing the judgment. McLaren vs. 
RR itsatceniniennints ceorcesseuemssaseatenans ensebene ; 
BRE Bis Fe irene nstste xo cnc cnceeptnnnen enscevensen é 
Lane vs. Cunningham... 

Cassels vs. Usry, Sturgis & Co 


12. We do not think there was any abuse of the discre- 
tion of the court in requiring the plaintiff to write off 
the damages given by the verdict, as a condition te 
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avoid the judgment for a new trial. Clark, ea’, vs. 


Ep isthvdeutadiisieabbddaiadininsaians uakaemmiainae 


13. There having been no motion for a new trial, and 
there being no charge of the court to prevent the jury 
from making allowance in their verdict for the rent 
and hire of 1864, and rent for 1865 and 1866, and no 
refusal to charge any request on that point, we cannot 
inquire into any alleged error in the verdict for not in- 
cluding the same. ferguson vs. Ferguson, ex’r, et al.. 


14. As it appears doubtful from the record what was the 
amount of assets in the hands of the present represen- 
tative for the payment of debts, and the inventory re- 
turned by him showing, without further explanation 
than is contained in the evidence, that a larger credit 
should have been allowed the defendant below than 
the jury gave him, we do not think the court erred in 
granting a new trial; nor do we feel authorized, under 
the evidence, to order any specific amount to be remit- 
ted from the verdict. JeFarlin, adm’r, vs. Ringer 


OF GE sccrccrecsoccenstdsprenbtninitiinssicigesbapammamaumaiie 


15. Where the verdict of the jury is such as is required 
by the evidence, this court will not reverse the judg- 
ment of the court below refusing a new trial for an 
error in the charge of the court to the jury, which, un- 
der the facts proven, could have done the accused no 
harm. Rachels vs. The State .......cceccccccscesscessveee OIA 
Ewing, adm’, et al. vs. Moses, OUP onssce-00csntenssece 410 
AMG 08. FOB crreccesrcctesseocccesssasssscnsssvesses seesee Ge 
Park & Iverson vs. Piedmont and Arlington L. Ins. Co.. 510 
Central R. R. and Banking Co. vs. Wo0d......0e0+e0008 515 
Bela 00, TA a coccscisssapectae, sancnctiinsenicaninn We 


Montgomery and West Point R. R. Co. vs. Boring...... 583 


16. When, under the charge of the judge, the jury might 
count compound interest against a defendant according 
to law, yet, if the verdict is right, counting only sim- 
ple interest, it should not be disturbed. wing, adm’r, 
et al. vs. Moses, GUE navansnrcnssonsion sopnasccnssagisinanen 


17. When a motion was made for a new trial, on the 
ground that a witness (whose affidavit was produced) , 
would testify to certain threats made by deceased 
against the prisoner, and which the witness had com- 
municated to the prisoner before the rencounter in 
which the killing occurred, and the movant stated on 


| 
| 
| 
| 
: 
i 
| 
| 
| 





22 INDEX. 





oath that said facts and their importance did not occur 
to him at the trial, and that he had not informed his 
counsel of them, he being an ignorant man and know- 
ing nothing of his rights : : 

Held, that as it appeared on the trial that the prisoner 
and deceased had each made threats the one to kill the 
other, and as the evidence-now relied on was only cu- 
mulative, and could at least only strengthen a line of 
defense insisted on at the trial, it was not error in the 
judge to refuse the new trial, as the reason for the neg- 
lect to introduce it at the trial was unusual and open 
to suspicion. Brown vs. The State.escecccecccseecesees 


18. The newly discovered evidence on the question of a 
parol license authorizes a new trial, and the jury can 
determine whether the terms of the license have been 
complied with. Winham, King & Aldridge vs. Mc- 


Guire COTS HEHEHE THEE EEE FEET EHESE HEHEHE EEEE TER EES SESE EE 


19. Whilst this court will always be careful to protect 
railroad companies against excessive damages, still, 
when from gross negligence the lives and safety of pas- 
sengers are exposed ‘to di anger, and injury results there- 
from, it will not interfere with the finding of a jury 
except when it is apparent that the verdict was the re- 
sult of passion or prejudice. Jontgomery and West 
Point BR. BR. Co. 08. Boring.......cccccccccscccsccsceescceee 


20. In order to render newly discovered evidence a 
ground for new trial, it must appear that it is not cu- 
mulative, and that none of the moving parties, nor 
their counsel, were aware of it at the trial, Strickland 
et al., adm’rs, BO, WYRM. cccescsccccccscccscccercesecccossoes 


21. Where the jury may, from the evidence, reasonably 
find that there were any aggravating circumstances, such 
as gross negligence in the act whereby the injury was 
inflicted, they may increase the damages beyond a mere 
compensation for the injury done; and in such a case, 
where the judge who tries it refuses a new trial, the 
damages given must be grossly excessive before this 
court will interfere. Western and Atlantic R. R. Co. 
CR: TIUGOETD 0000s. sucescsscvecseccoccesssssnsecossenscosoascess 


As the evidence authorized the master to find that 
~— policy of insurance in controversy was the prop- 
erty of the widow and not the property of the estate, 
the decision of the chancellor, to whom the issues 
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formed upon the exceptions to the report of the mas- 
ter were submitted without the intervention of a jury, 
will not be interfered with. Lawton & Willingham et 
al, ve. Figh, 60 B..ccccccseeeess onhainhiien ndacenadinneuinied sess 647 


NON-SUIT. See Practice in Superior Court, 6. 


NOVATION. See Principal and Security, 3, 6. 
OFFICERS. See Executions, 1, 2. 
OPINION OF WITNESS. See Evidence, 3-5. 


ORDINARY. See County Matters, 1-3. 
PARDON. 


Where a defendant in a criminal case gave a promis- 
sory note to the solicitor general for the fine imposed 
on him, and was afterwards pardoned by the governor 
and the fine remitted, and the same was unappropria- 
ted in the manner prescribed by law, such pardon and 
remission of the fine discharged the defendant from 
the payment of the note, even if it had been sued and 
judgment obtained upon it before the fine was remit- 
mitted. Parrott, ex’x, vs. Wilson....... (edcenicesias esses 


PARTIES. 


. Under the act of 1866 and the constitution of 1868, 
which secure to a married woman, as her separate es- 
tate, all property given ‘to, inherited or acquired by 
her, the husband cannot assert her rights in reference 
to such property in his own name. Dunnahoo vs. Hol- 
Cy C8 0g, OE Cecsinisnrssitesnde shdecnedsiasseanveienewiinii 


. As the agreement provides that when the estate is 
ready for distribution, it shall be paid out “to each of 
the children of the deceased,” the husband of one of 
the daughters cannot, by.a bill filed in his own name, 
enjoin a suit pending against him for the purchase 
money of property of the estate sold by the executors, 
for the purpose of setting off against said claim his 
wife’s interest in said estate. For the same reason the 
other children must be made parties. Ibid. 


i 


. As the will conveyed certain lands to the children of 
complainant, and as the subsequent agreement did not 
affect them, they were not necessary parties, Ibid. 
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4, When a suit is pending in favor of a mechanic, under 
sections 1963 and 1964 of the Revised Code, and the 
property on which the lien is claimed to attach has 
been sold by virtue of a legal process, the purchaser 
cannot make himself a party to such action and tender 
an issue denying the character in which plaintiff brings 
his suit. DeGive vs. Meador & Tumlin......ccececeeee 


5. The fact that such purchaser has a mortgage on the 
property does not affect the question. bid. 


6. A bill in equity filed by A against B, alleging that A, 
B, C and D, having been partners in trade, did, in 
1860, dissolve the partnership, have a full settlement 
and divide the assets; that in the division a mistake 
was made against A, by which the other three partners 
got of the assets $3,2 11 00 which properly belonged 
to A, and then praying that B be made to account for 
the one-fourth of said assets thus received by him, is 
demurrable because the other partners are not joined. 
Johnston 00. Preer......rceccsossccsssescvccccccccccce socceses 


PARTNERSHIP. 


1. Asa general rule, a creditor of one of the several part- 
ners cannot reach the interest of his debtor by a sum- 
mons of garnishment upon one who is indebted to the 
firm ; but when A, having a judgment against a part- 
ner, served a summons of garnishment against a bank, 
having money of the firm on deposit, and the firm filed 
a bond as claimants of the fund, as provided by the 
act of 1871, and thus made the partnership a party 
to the garnishment, the creditor may, under our law 
authorizing a court of law to give equitable relief, so 
shape a traverse of the garnishee’s answer as to make 
an issue upon the interest of his debtor in the partner- 
ship, at the date of the judgment, or since, and appro- 
priate to the payment of his judgment as much of the 
deposit in the hands of the garnishee as equals that in- 


terest. Branch, Scott & Co. vs. Adam, Smith & Co... 


2. A bill in equity filed by A against B, alleging that A, 
B, C and D, having been partners in trade, did, in 
1860, dissolve the partnership, have a full settlement 
and divide the assets; that in the division a mistake 
was made against A, by which the other three partners 
got of the assets $3,211 00 which properly belonged 


160 
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to A, and then praying that B be made to account for 
the one-fourth of said assets thus received by him, is 
demurrable because the other partners are not joined. 
Sohnaton 08. PV .ccocc01s scescescecessnesenscesquheanssssoe 


3. The undivided interest of a partner in the firm prop- 
erty is not liable to levy and sale, even after dissolu- 
tion, but must be reached by process of garnishment. 
Anderson & Co. vs. CRM eo caverccerrssssecestnsnssnnnvess 


4, Where a plaintiff who sues out a summons of garnish- 
ment, signs the partnership name of which he is a mem- 
ber as surety to the bond required by law, and his part- 
ner is present consenting thereto, and afterwards comes 
into court and ratifies the same under seal, and proposes 
to substitute his signature for that of the firm: 

Held, that the amendment to the bond should have been 
allowed, and whilst we are strongly inclined to the 
opinion that the bond was binding on the partner in- 
dividually who thus consented to the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 


OI, cc ccccnibtisientanbcnbaniihtnilediusies ak tie ete aaa 


PASTURE. See Common of Pasture, 1. 
PEDDLERS. See License, 1, 2. 
PLEADINGS. 


Where the plea of the general issue is filed to an ac- 
tion of slander, evidence is admissible thereunder, re- 
butting the proof introduced by the plaintiff. Lester 
C8. TRUPME ccscccsse -covsssorerencsssaccs seahensaneseesotens 


To make a contract illegal as being in aid of the re- 
bellion, as provided by the 17th section of the Vth 
article of the constitution of this state, it should be 
alleged with whom the contract was made, and the 
terms of it, and that it was made with the intention 


and for the purpose of aiding and encouraging the re- 
bellion, and the consideration therefor should be al- 
leged, so that the court could determine from the facts 
whether the contract was made with the intention and 
for the purpose of aiding the rebellion. Ianufactu- 


vere Bank of Masten 00. BG .00ssccssssscasessenesoneses 


3. Where no plea of lis pendens is filed, a record show- 
ing the pendency of a former suit between the same 
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parties, involving the same issue, is inadmissible. 
B.A, FRI, C0 Piss ists cdtinccvattinccsacsinsecsisecons 


4. A plea that the plaintiff in a suit was dead at the time 
of the commencement of the action may be filed at 
any time before judgment, it being made to appear 
that the fact pleaded has just come “to the knowledge 
of the defendant. Jernigan, ex’x, vs. Carter........ +. 


A plea in abatement and a plea of the gener ai issue 
may be both filed at the same time, but the plea in 
abatement should be first disposed of. Ibid. 


Under a proper construction of sections 3049, 3369 
and 3406 of the Code, when considered together r, an 
action cannot be brought i in the superior court against 
a railroad company by merely serving the written no- 
tice and filing the same in the cler k’s office without 
other pleadings. Hodges vs. Atlantic and Gulf R. R 


Where an action is brought on an account for services 
rendered, a recovery may be had on a special contract 
where the bill of particulars sets out fully the terms. 
RINE CR, SIN, QTE osinisc cnn ce seccesecion, ecesspedesne 


When, during the trial of a suit on the law side of 
the superior court, the defendant was absent, and _ his 
attorney moved to ‘file, as a plea, a certain bill in equity 
which the defendant had presented to the judge, ask- 
ing an injunction of the common law suit, which bill 
was sworn to according to the usual form for verifying 
bills in chancery, but which the judge had not acted 
on, and the motion was denied on the ground that, 
though the facts set forth in the bill made a good plea, 
they were not sworn to as required by law: 

Held, that this was error, as there was a substantial com- 
a with the law for the verification of pleas. Clark 

9. It j is a panne plea in defense to a note given for land, 
that a bond was given by the plaintiff to make a good 
title to the land on the payment of the price, free from 
liens and ineumbrances, and that at the time of the 
making of the bond certain liens were known to exist; 
that the true title to the land was in several persons, 
of whom plaintiff was one; that it was the intent of 
the parties that the plaintiff should take up the liens 
and procure a title from the others before payment of 
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the note; that the liens were still subsisting and the 
title from the other joint owners still not obtained, 
and that the defendant had offered and was still will- 
ing and ready to pay on compliance with the contract. 
Ibid. 


10. A plea which sets up that the note sued on was given 
for a tract of land, for which the plaintiff executed his 
bond for titles, in the usual form, to the defendant; that 
the plaintiff had no title to the land and is insolvent ; 
and which offers to deliver up to be canceled the bond, 
and prays the rescision of the contract aforesaid, is not 
demurrable. Sizemore vs. Pinkston 


11. The defendant can obtain the same relief in a court 
of law, as to the rescision of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and to place the parties in the same con- 
dition in which they were before the contract was made, 


Ibid. 


12. Suit was brought against the “ Montgomery and West 
Point Railroad Company, otherwise called the Western 
Railroad Company.” Objection was made to the form 
of the action. It appeared that the legislature of the 
state of Alabama had authorized the surrender of the 
charter of the M. and W. P. R. R. Co., and its incor- 
poration into the W. R. R. Co.; that whatever name 
this company had, it regularly used the depot at West 
Point, in the state of Georgia, known as the M. and 
W. P. R. R. depot; that by act of the general assem- 
bly of the state of Georgia, passed in 1837, the M. and 
W. P. R. R. Co. was incorporated, and its office for 
the service of writs, etc., fixed at West Point: 

Feld, that the allegation “otherwise called the Western 
Railroad Company” was surplusage, and need not be 
proved. Montgomery and West Point R. R. Co. vs. 
Boring 


PRACTICE IN SUPERIOR COURT. 


1, The court should always confine itself to its appro- 
priate functions on the trial of cases, by an impartial 
administration of the law applicable. to the facts be- 
fore it, and leave the jury to perform their appropriate 
functions, without any indication as to what it may 


St elle 
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think their verdict should be, or what may be its opin- 
ion of the evidence, or the credibility of the witnesses. 
Moody, adm’r, vs. Metcalf et ic ncrwsrnsicvsacsscesenccenei 


2. Where a motion was made to open a judgment, under 
the act of 1868, which was demurred to on the ground 
that ‘the act was unconstitutional, and the demurrer 
was overruled : 

Held, that it was not error in the judge, when the case 
was called for trial, to dismiss the proceedings on the 
ground that upon an inspection of the declaration and 
pleas, it appeared that the equities between the parties 
had been fully inquired into and settled on the trial at 
which the judgment was rendered. Bonner vs. Mar- 


BR, CEE Pc ccncccccwpestvcnsesnanccsesscbastenoesesoenss eesecee 


. Service of this declaration was acknowledged with a 
waiver of process and time of filing. This was more 
than twenty days before the next term of the court. 

The writ was filed during the second term, and judg- 
ment taken the third term: 

Held, that the judgment is valid and binding as between 
the parties, and will not be set aside without proof that 
the defendant has actually been deceived thereby, or 
deprived of some available defense. Weslow vs. Peavy 
DFE ence etn snsccenvinsnecetsenssteesnecoenccsesatiavssessense BOO 


4, If a jury ina criminal case be impanneled, and be- 
fore any evidence is submitted the solicitor general dis- 
covers that one of the jurors was of the grand jury 
that returned the bill, the court may, under section 
4681 of the Code, withdraw such juror, unless both 
sides consent to waive the objection, and if the other 
juries have been discharged, may continue the case. 
IO CA: BE FO crivcscniccsctcvnesscsisesésantiserssosess 


5. When a defendant pleads that he is security to the 
note sued on, and that it has been altered without his 
knowledge or consent, he is not entitled to take a ver- 
dict, on the plaintiff’s closing his case after introducing 
the note in evidence without other testimony. Han- 
BO OO. CPB ic ccc cece sessceccsceccsnsecssenssesssesecesscces SM 


6. If a motion to non-suit should have been sustained in 
that stage of the case,,yet if the defendant, after it is 
overruled, proceeds,. and both he and plaintiff intro- 
duce evidence on the issue made by the plea, and the 
evidence is sufficient to sustain a yerdict for plaintiff, 
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it will not be set aside and a new trial granted because 
of the refusal by the court to grant the non-suit. J bid. 


PRACTICE IN SUPREME COURT. 


. Where there is no error in what the court did charge, 
or in the refusal to charge the special requests mie 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
party claims were favorable to him, although under the 
evidence such further charge would have been proper. 
-Moye vs. Waters 


. A writ of error does not lie to this court from the judg- 
ment of a county court. Bradford vs. Preer et al..... 


. A writ of error does not lie to this court from the city 
court of Savannah to set aside a verdict of a jury, either 
because it is contrary to the evidence or because it is 
not such a verdict as the jury might lawfully render 
under the pleadings. A writ of error only lies from 
the decision, sentence or decree of the court. Roach 
vs. Sulter.......0. phbecneas pcnarciomsannciis sesnsseee - 


. Where, by agreement of counsel, a motion for a new 
trial is to be made and heard in vacation, “provided 
the same is done in time to take the case to the next 
July term of the supreme court,” and said motion is 
made and heard in time for such purpose, provided 
extraordinary diligence had been used, but the writ of 
error was, in fact, made returnable to the succeeding 
January term, a motion to dismiss will not be enter- 
tained on this ground. Whatever rights the parties 
had under the agreement referred to, should have been 
set up in the court below. Bonner vs. Woodall et al... 


. An exception to the judgment of a chancellor attach- 
ing the defendant in an equity cause for the violation 
of an injunction cannot be brought to this court under 
the special statute applicable to injunctions, appoint- 
ment of receivers, and other extraordinary remedies in 
equity. Williams vs. Lampkin et al......+++ bsosccvesees ° 


. Affidavits used upon the hearing of a motion for 
an injunction must be incorporated in the bill of ex- 
ceptions ; if attached to or embraced in the record, 
without any indentification by the chancellor, the writ 


of error will be dismissed. Taylor vs. Cook et al...... 215 


Vou. 11. 47. 
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7. The writ of error to a decision of the superior court 
must be returned to the next term of the supreme court 
after such decision is rendered, after allowing the va- 
rious times prescribed by law for service, filing, trans- 
mission, ete., otherwise it will be dismissed. Peacock, 
OY 90s BR owncesivessrncccsecescenacess seonee+e 2-cees 


. It is the duty of counsel for plaintiff in error to pre- 
pare and attach to the bill of exceptions the certificate 
for the judge to sign, which such officer may modify 
as may seem to him proper under the facts of the case. 


Billups, adm’r, vs. Baynes ....0..0eeveeeeees hnanneniesntien : 


. Where the judge attaches to the bill of exceptions the 
following certificate : 
“May 24th, 1873. 
“The court signs the foregoing as a bill of exceptions, 
with leave to attach the certificate prescribed, but the 
court does not certify the facts recited in the grounds 
for new trial to be correct, nor does it certify the facts 
stated in assignment of errors to be correct; these are 
but allegations made by one party. 
“J. JoHNSON, Judge, ete. 
“Below put certificate.” 
And leaves a blank space for such certificate, followed 
by asecond signature, and counsel for plaintiff in error 
fill up such blank with the certificate prescribed by 
statute, dating the same June Ist, 1873: 

Held, that the date of the signing of the bill of excep- 
tions, as recognized by this court, is May 24th, 1873, 
and the filing in office and service upon opposite coun- 
sel must be made within fifteen and ten days from such 
date, respectively. bid. 

10. By consent of all the counsel interested in the cases 
upon the docket for a particular circuit, the order in 
which the cases are entered will be varied on the call, 
for the sake of convenience. Hines & Hobbs vs. Bruns- 
wick and Albany R. R. Co. et al.; Brunswick and Al- 
bany R. R. Co. et al. vs. First Mortgage Bondholders 
et al.; Clews & Co. vs. Brunswick and Albany R. R. 
| eyereee shahenniveaniaaiaeiniesnns ‘ 


11. Upon special cause shown, cases will be transferred 
to the heel of the entire docket. Ibid. 


12. Under no circumstances will cases belonging to one 
circuit be injected into another circuit, or between 


218 
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other circuits. Injunction cases are governed by a 
law peculiar to them. Ibid. 


13. Where exception is taken to a judgment refusing an 
injunction under the act of 1870, the clerk shall, with- 
in fifteen days from the service of the bill of excep- 
tions, make out a transcript of the record and transmit 
the same immediately to the supreme court then in ses- 
sion, and if not in session, then to the very next ses- 
sion. If the transmission is not immediately made 
the writ of error will be dismissed. Pope, adm’r, vs. 
Tifts, et al.; Lockett et al. vs. Kemp 

14. Where a trial was had in the county court, and the 
writ of certiorari sued out thereto, the hearing upon 
which was had before the judge of the superior court 
at chambers, the bill of exceptions to his judgment 
need not be served upon the solicitor general of the 
circuit. Service upon the solicitor of the county court 
is sufficient. Allen vs. The State.......cc.sccesecesseseees 


15. Where the sole exception is to the decision of the 
Court sustaining a demurrer to a plea, and neither the 
record nor bill of exceptions sets forth said plea, the 
judgment will be affirmed. emp et al. vs. Lowe, ordi- 


nary POSSESS FOSSETT EEE EHR HHEEHEEHTEEH EEE HEH ESE HEHEHE HEHEHE EEE 


16. The bill of exceptions or the motion for a new trial, 
should show that testimony which is claimed to be il- 
legal was objected to by the complaining party. A 
mere statement to that effect in the brief of the evi- 
dence is not sufficient. Selma, Rome and Dalton R. 
B. Ch. 60. Batettent,, QU Bi acicsccces csesesisnscasesenscscess 


17. Where exception was taken to the judgment of the 
chancellor enforcing a decree of the court by attach- 
mens for contempt, and neither the record nor the bill 
of exceptions sets forth said decree, the judgment of 
the court below will be affirmed. Gunn vs. Calhoun.. 


18. When the questions made by the bill of exceptions 
have been before decided by this court adverse to the 
plaintiff in error, damages will be awarded. Brown vs. 


Dy, 08 Pccssninenersinctisniosstaneteebionamensaninetoimiig 


19. Where a person summoned as a juror claims exemp- 
tion from such duty under an act of the general as- 
sembly, the decision of the court refusing such right 
is one to which a writ of error will lie. Though such 
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person may have served his time as a juror, yet his 
name is still in the jury box; and, in addition to this, 
the decision affects the administration of public jus- 
tice. Ex parte Commer ......sscsececeesceecccecees pescases e 


20. Where cross-bills of exception were filed and the rec- 
ord in the case was sent up with the bill of exceptions, 
which arrived in time for the last term of this court, 
and no record accompanied the exceptions which were 
returned to this term, the writ of error to this term 
will not be dismissed for the absence of a record, but 
the case will be heard on the record returned to the 
last term. Scurry et al. vs. Cotton States Life Ins. Co. 624 


21. This being a case arising out of the same judgment 
of the circuit court—which was excepted to and re- 
versed in Tennille vs. Phelps et al., 49 Georgia Reports, 
532—the judgment of reversal then pronounced nec- 
essarily operates as a reversal as to the parties to this 
bill of exceptions. Harrison et al., ex’rs, vs. Belton 


PRESCRIPTION. 


1. The right of common of pasture on wild lands can- 


not, in Georgia, be founded on the fact that one’s cat- 
tle have been pastured on such lands for vane or 
thirty years. Davis et al. vs. Gurley 


2. When the legal title to property is vested in a trustee 
for infants, who can sue for it, and who fails to do so 
within the time prescribed by law, so that his right of 
action is barred, the infant cestui que trusts, who have 
only an equitable interest in the property, will be also 
barred; but when the legal title is vested in the in- 
fants, or cast upon them. by operation of law, then the 
statute does not run against them during their infancy. 
Wingfield, adm’r, et al. vs. Virgin et al 


. In order to defeat a prescriptive title for fraud, 
the claimant’s written evidence of title, under which 
he went into possession of the property, must be 
shown to have been fraudulent within his own knowl- 
edge, or notice thereof brought home to him before or 
at the time of the commencement of his possession. 
Ibid. 


. The fact that a canal company has used for upwards 
of twenty years a break or opening in the bank of the 
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canal where it runs through a swamp or pond, for the 
purpose of supplying the canal with water from the 
swamp as a reserve, and that there has also been dur- 
ing that period, at certain times, an outflow of water 
from the canal through the break, does not constitute 
such a prescriptive right in the company as to entitle 
it to increase intentionally, or by negligence, such out- 
flow, so that it will cause the water to escape from the 
swamp, and submerge the land of an adjacent propri- 
etor. Savannah and Ogeechee Canal Co. vs. Bour- 
QU, «siscroccnseoas etessaes sasdasnconscenenssatons ccccccccccccecs SEO 


To entitle different possessions to be tacked so as to 
make out the time required to establish a title by pre- 

‘ scription to land, it is necessary to show that they are 
successive possessions. But this rule does not apply to 

‘ the case of a claim to an easement on the Jand of an- 
other, arising out of the facts recited in the ensuing 
head-note of this syllabus. Winham, King & Aldridge 
vs. McGuire 


. A licensee who, under a parol license to enjoy an ease- 
ment of a permanent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the land which is overflowed ; 
nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 
I bid. 


. The right to such an easement is not forfeited for non- 
user, unless it be for a period sufficient to raise the pre- 
sumption of a release or abandonment. bid. 


PRESUMPTION. See Husband and Wife, 1. 


PRINCIPAL AND AGENT. 


. Land having been given in for taxation for the year 
1868 by the agent of the estate of a non-resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs. Young, adm’r 
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2. The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to author- 
ize a general judgment against his principal Atlantic 
and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
Mobile B. R. Co. ....0..0000- didn sendthbnesin ones 


3. Where an action was brought by the widow and chil- 
dren of the assured on the following receipt : 

“ Received of James R. Scurry $375 00, same being in 
payment of insurance in the Cotton States Insurance 
Company ; this receipt being binding on said company 
until policy is received. J.S. RAINEs, 

“ Agent of C. 8. Life Ins. Co. of Macon, Ga. 
“Baker county, Georgia, September 6, 1871.” 
And Raines, the agent, signing said receipt, was of- 
fered by the defendant as a witness: 

Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 
therein. Scurry et al. vs. Cotton States Life Ins. Co... 


4, It was competent for the witness to explain what was 
the understanding of the parties, at the time the re- 
ceipt was given, of the following words contained 
therein: “This receipt being binding on said company 
until policy is received.” bid. 


PRINCIPAL AND SECURITY. 


1, When A was arrested on a charge of assault with in- 
tent to murder, and gave bond to appear at the supe- 
rior court to answer, etc., and upon the finding of a 
trug bill, the judge issued a bench warrant, under which 
A was arrested and continued in the custody of the 
sheriff until the trial, during the progress of which he 
escaped from the custody of the sheriff: 

Held, that the securities of the bond taken by the magis- 
trate were discharged by the subsequent arrest under 
the bench warrant, and are not liable on their bond. 
Smith, governor, vs. Kitchens et al......... écovs 


2. The advice given by the solicitor general to the secu- 
rity on the recognizance to have the principals in court 
as soon as he could get them there, with the assurance 
that the judgment of forfeiture would not be entered 
until next morning, may have misled the security so 
as not to have applied to the court for indulgence until 
next day, or to employ counsel for that purpose ; and 
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this, with the fact that the security did have the prin- 
cipals in court by the jury hour next morning, and so 
announced to the court, was sufficient to authorize the 
setting aside the judgment of forfeiture, although it 
had then been entered on the minutes. Woodall et al. 
vs. Smith, governor ....s...00 éheranaabeandipereedon 


. Where a note for money borrowed was ii in 1960, 
with two securities thereto, which was renewed on 
February 1 4th, 1863, the name of one of the securi- 
ties being omitted therefrom with the knowledge and 
consent of the other security, there was no such nova- 
tion of the original contract, in the legal sense of the 
term, either as to the maker or the remaining security, 
as would bring it within the operation of the ordinance 
of 1865. Bonner vs. Woodall et al 


. A, for B’s accommodation, indorsed B’s note toC. It 
was agreed between all the parties at the time of the 
indorsement that B should give to C a mortgage upon 
his (B’s) stock of goods, as a security for the debt, and 
this was done as agreed. But C failed to record the 
mortgage, and at the end of three months canceled it 
and took another: 

Held, that this discharged the security. Atlanta Na- 
tional Bank vs. Doviglass.....-+s.000seees scececeecosens 


5. The security is discharged, notwithstanding it may be 
affirmatively shown that the mortgage, though duly 
recorded and not canceled, would have been no pro- 
tection to the security by reason of older liens. Ibid. 


6. Where a note was given to the plaintiff, indorsed by 
the defendant, for money borrowed by the maker there- 
of, and subsequently said note was given up, a new 
note by the maker for a larger amount, including said 
indebtedness, being substituted therefor, and suit is 
brought against the defendant for the amount origi- 
nally loaned, as money had and received for the use 
of the plaintiff, and the defendant claims to be dis- 
charged from all liability therefor by the delivering up 
of the first note, the court should have charged” the 
jury that if they believed from the evidence that the 
original note was given up, the defendant’s name erased 
therefrom, and a new note given by the maker, in- 
cluding the amount due on the original note, secured 
by mortgage on the maker’s property, the liability of 


' 
i 
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the defendant, as indorser on the original note, was at 
anend., Rhodes vs. Hart 


. Where a judgment was obtained against a principal 
and security on a promissory note, and an appeal was 
entered by the defendants, the security filing a plea of 
non est factum, and pending the appeal it was agreed 
by the plaintiff that if the seeurity would withdraw 
his appeal and permit the judgment below to stand, 
he, the plaintiff, would look to the principal alone for 
the payment of the judgment: 

Held, that on the withdrawal of the appeal the security 
was relieved, and that he might set up this relief by 
an affidavit that the execution issued on the original 
judgment was proceeding illegally, and setting forth 
the facts of the agreement and his action thereon. 
Wimberly vs. Adams ........ Min sesadaneoee sensnudecéitndoesecs 


8. When a defendant pleads that he is security to the 
note sued on, and that it has been altered without his 
knowledge or consent, he is not entitled to take a ver- 
dict on the plaintiff’s closing his case after introduc- 
ing the note in evidence without other testimony. 
Hanson vs. Crawley.....+. Srerecocccecosess cocccese beeserccs , 


9. If the defendant put in evidence the testimony of the 
principal as to what he said to the payee at the time 
the words were added to the note which are complained 
of, for the purpose of showing that he, the principal, 
was to be exclusively bound for the additional liabili- 
ties caused by those words, it is competent for the 
plaintiff, in rebuttal thereof, to prove all that the prin- 
cipal said at the time, as part of the res geste. And 
if such proof be not competent to charge the security 
with knowledge of and consent to the change, he should 
ask the court, by its charge to the jury, or when the 
evidence is admitted, so.to limit its effect. Ibid. 


PROMISSORY NOTES. 


. Where the husband transfers to his creditor a promis- 
sory note before its maturity, which belongs to and is 
payable to his wife, or bearer, and the wife sues the 
creditor in trover for the note—it was not error for the 
court to refuse to charge the jury, a written request of 
plaintiff—that the transfer did not divest the title to 
the note. The request should have contained the qual- 
ification that the jury should believe from the evidence 
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that defendant had notice that the note was the prop- 
erty of the wife. Moye vs. Waters 


. Where a note was given to the plaintiff, indorsed w 
the defendant, for money borrowed by the maker there- 
of, and subsequently said note was given up, a new 
note by the maker for a larger amount, including said 
indebtedness, being substituted therefor, and suit is 
brought against the defendant for the amount origin- 
ally loaned, as money had and received for the use of 
the plaintiff, and the defendant claims to be discharged 
from all liability therefor by the delivering up of ‘the 
first note, the court should have charged the jury that 
if they believed from the evidence that the original 
note was given up, the defendant’s name erased there- 
from, and a new note given by the maker, including 
the amount due on the original note, secured by mort- 
gage on the maker’s property, the liability of the de- 

fendant as indorser on the original note, was at an end. 


Rhodes vs. Hart ........ iciaiin en SORT IPN chlinknaas 320 


. Where A gave a promissory note to B for a sum cer- 
tain, due at a fixed time, as part consideration for a 
parcel of land, conditioned, however, that before it was 
to be paid B should take up a note given by him to C, 
on the purchase of the same land : 

Held, that B might recover on A’s note, on proof that his 
(B’s) note to C was barred by the statute of limitations. 
Jordan et al. vs. Fountain 


RAILROADS. 


1. On the trial of a suit against a railroad company for 
damages to the plaintiff (who was an employee of the 
company) caused by the negligence of his co-employees, 
it was error in the court to permit the plaintiff to tes- 
tify before the jury, that an assistant supervisor had 
told him, after the injury was done, that the company 
felt itself under obligations to support him and his 
family during his life. East Tennessee, Virginia and 
Georgia R. R. Co. vs. Duggan........ edasnsneen enone woe 212 


. Under a proper construction of sections 3049, 3369 
and 3406 of the Code, when considered together, an 
action cannot be brought in the superior court against 
a railroad company by merely serving the written no- 
tice and filing the same in the clerk’s office without 
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other pleadings. Hodges vs. Atlantic and Gulf R. R. 


. Where a railroad company retains the trunk of a pas- 
senger under its lien for her fare, it is liable for any 
articles that may be taken therefrom whilst in its pos- 
session. Southwestern R. R. Co. vs. Bently 


. Where the witnesses state that the land taken by a 
railroad company is worth as land only $6 00 or $7 00 
per acre, but in the form and for the purpose it is taken, 
it is worth to the balance of the land from $30 00 to 
$50 00 per acre, the presumption is that the increased 
valuation is put upon it on account of the damages 
done to the balance of the land; and no other damages 
should be allowed than what are specially stated and 
proved as further and additional damages. Selma, 


Rome and Dalton R. R. Co. vs. Redwine, adm’x...... , 


. Where the witnesses give the value of the land appro- 
priated by the road, on the basis above stated, the 
damages cannot be increased by general statements 
that the value of the land as taken, with the inciden- 
tal advantages and disadvantages done to the land. ‘by 
the road, make a sum greater than what the value of 
the land thus estimated amounts to. J bid. 


. The special damage suffered by the plaintiff’s orchard 
may be allowed as proven. J bid. 


. Interest in such cases cannot be given except as part 
of the damages, and then only from the time when the 
damage occurred. Ibid. 


. If the conductor of a railroad train agree to put a pas- 
senger off at a particular place, which is not a station 
or regular stopping place, it would be the duty of the 
conductor to stop the train at that place, so that the 
passenger could get off in safety. This rule would ap- 
ply although the passenger had a ticket only to the last 
station passed before reaching the place at which he was 
to be put off. Western R. R. Co. vs. Young, adm’r.. 


. If the agreement with the conductor was that the train 
would not be stopped, but its speed only slacked, it 
was not error in the court to charge the jury that the 
speed of the train should be so slacked that the pas- 
senger could get off safely. Nor was it error to give 
such a charge as a qualification to a request of defend- 
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ant, “that if the train did slack up so that plaintiff 
might have gotten off safely, then although plaintiff 
was injured in getting off, defendant is not liable in 
damages.” Ibid. 

10. Under the facts of this case it was not error in the 
court to refuse to charge the jury “that if the train 
slacked up so that plaintiff might have gotten safely 
off, it was for plaintiff to determine whether he would 
get off or not; and if he did get off, and in so doing 
was injured, he is not entitled to recover.” bid. 


11. A railroad company which succeeds to the rights and 
¢ privileges conferred upon another by its charter, be- 
comes also subject to the same liabilities. Jontgomery 


and West Point R. R. Co. vs. Boring 


12. In an action against a railroad company for an injury 
to the person, damages traceable to the act, but not its 
legal or natural consequence, are too remote and cen- 
tingent. Ibid. 

13. It is error for the court to charge the jury that cer- 
tain enumerated facts, if proven, would constitute neg- 
ligence. Negligence is a question of fact, of which the 
jury are to judge from the evidence and not a question 
of law. J bid. 

14. Whilst this court will always be careful to protect 
railroad companies against excessive damages, still, 
when from gross negligence the lives and safety of 
passengers are exposed to danger, and injury results 
therefrom, it will not interfere with the finding of a 
jury except when it is apparent that the verdict was 
the result of passion or prejudice. Ibid. 


See Carriers. 
REBELLION. See Constitutional Law, 1. 


RECEIVER. See Injunction, 17. 


RECOMMENDATION TO MERCY. 
See Criminal Law, 1, 7, 8, 18. 


RECORDS. See Clerk of Superior Court, 1. 
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RELIEF ACT OF 1868. 


1. A judgment cannot be opened and reduced according 
to the equities between the parties under the act of 
1868, if, when it was obtained, the defendant pleaded 
the ordinance of 1865, and a verdict of a jury then 
fixed the amount due, according to the principles of 
equity. Bonner vs. Martin, adm’r 


2. Where a motion was made to open a judgment, under 
the act of 1868, which was demurred to on the ground 
that the act was unconstitutional, and the demurrer 
was overruled : 

Held, that it was not error in the judge, when the case 
was called for trial, to dismiss the proceedings on the 
ground that upon an inspection of the declaration and 
pleas it appeared that the equities between the parties 
had been fully inquired into and settled on the trial at 
which the judgment was rendered. Ibid. 


. When a judgment was obtained in 1866 on a prom- 
issory note made in 1860, and under the relief act of 
1868 the defendant filed an affidavit to reduce the debt, 
on the ground that in 1863 he had tendered to the 
plaintiff the whole amount due, which he refused, and 
that the defendant had thereby lost the sum tendered : 

Held, that there was nothing in the facts stated creating 
such an equity between the parties as justified the re- 
duction of the debt, and it was not error in the court 
to order the execution to proceed. Pipkin vs. Grace.. 


REMAINDER. See Trusts, 3, 4. 
RESCISSION. See Sales, 2. 
RES GEST. See Criminal Law, 14, 25. 
RIPARIAN RIGHTS. See Water. 


SALES. 


1. Where an action was brought on notes given for guano 
sold, and the defense set up was that the article was 
worthless and not reasonably suited to the use inten- 
ded, upon which point the evidence was conflicting, 
and it appeared that at the time of the sale plaintiffs’ 
agent delivered to defendants a jar containing some of 
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said guano, telling them to keep it until the crop ma- 
tured, and if dissatisfied they might select any chemist 
in the United States to analyze the sample, and if it 
did not come up to plaintiffs’ published analysis they 
need not pay for the same, but the jar was lost and its 
contents never were analyzed : 

Held, that it was error in the court to refuse to charge 
the jury “that to entitle the defendants to a verdict 
in their favor they must show clearly that their bad 
crop resulted from the worthlessness of the. guano.” 


Wilcox, Gibbs & Co. vs. Howard et Al..ccc secccveccesees 


2. Howard, under an agreement with Barrett, bought 
Barrett’s land at sheriff’s sale, paying about $2, 000 00, 
and agreed that Barrett might redeem it by paying 
him the money he had advanced. Barrett afterwards, 
with Howard’s consent, sold the land to Allen for 
$3,000 00, on time, Howard making to Allen a bond 
for titles and taking his note for that amount. A dis- 
pute having arisen “between Barrett and Howard as to 
the final profit on this sale, it was found by arbitrators 
to belong to Barrett, whereupon Howard gave to Bar- 
rett two notes, one for $100 00, and the others for the 
balance, to be paid when the notes of Allen were col- 
lected. ‘The $100 00 note was traded to the plaintiff, 
who knew all the facts, as stated. Afterwards Allen 
became insolvent, and with Barrett’s consent, Howard 
took back the land and gave up Allen’s notes. The 
plaintiff sued Howard on the $100 00 note. It was 
in proof that Allen was insolvent, and that the land 
was not worth more than the $2,000 00 originally paid 
by Howard, though Howard admitted Allen had let 
him have six light bales of cotton as rent at the rescis- 
sion of the sale, but there was no proof of the value of 
the cotton. The court charged the jury that if the 
trade with Allen was canceled without the knowledge 
of the plaintiff, the jury should find in his favor: 

Held, that this was error, unless qualified, as follows: 
Provided, the land and ‘cotton were worth more than 
$2,000 00, with interest till the cancellation, in which 
case the plaintiff would be entitled to the excess, up 
to the amount of his $100 00 note, with interest. 


Howard v8. Duncan,....cccccccsccccsccccccccccs piktbadecs . 550 


SAMPLE—SALE BY. See Sales, 1, 
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SCALING ORDINANCE. 


1. Under the charter of the Manufacturers’ Bank of 
Macon, it had no authority, in the year 1862, to issue 
bills intended to be redeemed in Confederate treasury 
notes, and therefore the ordinance of 1864 is inappli- 
cable to such contracts. Manufacturers’ Bank of Ma- 
con v8. Ellis.......+. dbussens eoedenbes phececsieséenbenenonens ‘ 


. Where a note for money borrowed was given in 1860, 
with two securities thereto, which was renewed on Feb- 
ruary 14th, 1863, the name of one of the securities 
being omitted therefrom with the knowledge and con- 
sent of the other security, there was no such novation 
of the original contract, in the legal sense of the term, 
either as to the maker or the remaining security, as 
would bring it within the operation of the ordinance 
of 1865. Bonner vs. Woodall et al .- 


. Where a note was given in November, 1862, for Con- 
federate money borrowed, payable two years after date, 
and the jury, in adjusting the equities between the 
parties according to the ordinance of 1865, gave a ver- 
dict rating the value of Confederate money neither at 
the date of the note nor at its maturity, but at a date 
intermediate between the making and the maturity of 
the same: 

Held, that while the verdict does not fully conform to 
our views of the rights of the plaintiff, yet, under the 
rule that in such cases the jury have a wide discretion, 
this court will not disturb it. Mitchell vs. Butt et al. 


SCIRE FACIAS, 


When a recognizance has been forfeited, the law requires 
that the clerk shall issue a scire facias thereon, return- 
able to the next term of the court; and if such officer 
allow the next term to pass, and then issued a scire 
facias, it was error in the court to render judgment 
thereon against the security at the succeeding term. 
Wright vs. The State ......ccccecseees 


SERVICE. 


1. Where, at the second term after the declaration was 
filed, the court passed an order allowing the plaintiff 
further time to perfect service on the defendant, who 
was a citizen of the county in which the suit was pend- 
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ing, but had been temporarily absent from the United 
States, and service was made in accordance with said 
order, it was error, two years thereafter, when the case 
was called for trial, to dismiss it for want of service. 
DR) 00. PONG aninensisesiencsevesnnnetnemiontonin 


. When the attention of the court was called to the case 
at the second term thereof after the institution of the 
suit, it would have been its duty to have dismissed it 
for want of service, unless it had been made to appear 
that diligence had been exercised by the plaintiff. Ibid. 


. The agent of a foreign corporation may acknowledge 
service of a declaration in attacliment so as to author- 
ize a general judgment against his principal. Atlantic 
and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
Mobile 1. Be. Co....cececsesesess an ree ssnnebbederroanns 


The filing of a declaration in the clerk’s office, when 
service has been perfected as required by law, will -be 
considered as the commencement of the suit, aliter 
where there has been no service. Ferguson vs. New 
Manchester Manufacturing Co... serccccccescseevecesevees 


SETTLEMENT. See Injunction, 19, 20. 


SHERIFF. 


. When a purchaser of land at a sheriff’s sale failed to 
take a deed from the sheriff, and twelve years there- 
after he applied to the judge of the superior court fog 
an order directing the then sheriff to make the deed : 

Held, that the defendant in execution, or his heirs-at-law, 
might tender an issue as to the legality and fairness of 
the sale, and it was error in the court to refuse to per- 
mit such an issue. Clements et al. vs. Lyon, for use... 126 


. It does not necessarily follow because the sheriff would 
be liable under the law in an action on the case against 
him, that he would be liable for an attachment for con- 
tempt of court. The latter proceeding would depend 
on the good faith of his conduct in view of the cir- 
cumstances under which he acted, of which the court 
is to judge. Heard vs. Callaway 


. The question made by the affidavit of illegality being 
one of doubt and difficulty for even judicial officers to 
decide, it was not error in the court to decline to ren- 
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der a rule absolute against the sheriff for refusing to 
disregard it. J bid. 


. Where the answer of the sheriff to a rule is evasive, 
the discretion of the court below in making the same 
absolute will not be interfered with. Wi illis vs. Powell. 





. Service of summons of garnishment on the defendant 
in execution, is not a ground of which the sheriff can 
avail himself in an answer to a rule against him to 
show cause why he should not pay the money due on 


the fi. fa. Cowart, sheriff, vs. Chaffee, Croft & Chaffee. 


. There was no abuse of the discretion of the court, un- 
der the evidence contained in the record, in refusing 
to grant the rule absolute against the sheriff. Cham- 
bers vs. Mayo, sheriff’......+.+4. sssmeetpbossons inedenes enenen 


SLANDER. 


. An attorney at law is protected by his privilege from 
liability on account of words spoken in the discharge 
of his duty in the regular course of judicial proceed- 
ings in the courts, unless express malice is proved. 
Lester vs. Thurmond .......0000ssssssees sseesees dtbes comes nce 


. Where the plea of the general issue is filed to an ac- 
tion of slander, evidence is admissible thereunder re- 
butting the proof introduced by the plaintiff. bid. 


. The office of an innuendo is to explain that which is 
of doubtful or ambiguous meaning in the language of 
the publication, but it cannot enlarge the meaning of 
words plainly expressed therein. Park & Iverson vs. 
Piedmont and Arlington Life Ins, Co......000s000s ecesece 


. Where justification was pleaded to an action fora libel 
which was neither ambiguous nor uncertain, it was 
not error in the court to charge the jury that they 
would not determine whether the innuendoes were true 
or false, but would consider whether the defendant had 
proved that the published language was true. Ibid. 


. Whether the language of the publication did or did 
not charge the plaintiffs with having embezzled the 
defendant’s money, or whether it charged them with 
having fraudulently appropriated the same, were ques- 
tions of fact for the jury to determine from the plain, 
unambiguous language of the alleged libel itself, with- 
out any intimation or expression of opinion by the 
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court, as to what offense the publication charged, or 
whether any was charged. Ibid. 

. Where the publication charges the plaintiffs, who were 
insurance agents, with failure to remit premiums col- 
lected, it was error in the court to refuse to charge the 
jury that if the plaintiffs, in good faith, claimed an 
amount due them as commutation, which defendant 
refused to allow, and therefore plaintiffs did not settle, 
then they cannot be truly charged with embezzlement, 
or fraudulently appropriating the money of defendant 
to their use, although, on a trial afterwards, it may 
have been determined that they were not entitled to 
such demand, bid. 


SOLICITOR GENERAL. 


See Practice in Supreme Court, 14. 


SPECIFIC PERFORMANCE. See Equity, 2, 13. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


STOCK SUBSCRIPTION. See Contracts, 6. 


TAX COLLECTOR. See Tazes, 3. 
TAXES. 


1, The ordinary has no authority to purchase land for 
the benefit of the county, sold for non-payment of the 
state and county taxes. Williams et al. vs. Benning 


. The ordinary has no authority to pay the city taxes, 
on property purchased as aforesaid, out of the county 
funds. Ibid, 

. A tax collector who has settled his tax digest with the 
state and county, may use the executions he has issued 
against delinquent tax-payers to reimburse himself by 
collecting from them their unpaid taxes, but he is not 
entitled to the immunity from judicial interference 
which the law provides for the state, and he can only 
collect such tax as is legally due. White vs. The State 
Ch, BF Miictdiniuiinninn cmiseiiiinaaad ae 

VoL, Li. 48. 
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4. One who comes into this state after the first day of 
April of any year, and has no property here before or 
at the time, is not liable to pay tax to the state or coun- 
ty for that year. Ibid. 


If one has duly given in all his taxable property to 
the tax receiver at its proper value, and the tax collee- 
tor assess a double tax against him for other prop- 
erty which the tax-payer does not in fact have, such 
double tax is illegal. J bid. 


Land having been given in for taxation for the year 
1868 by the agent of an estate of a non-resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adin’r, vs. Young, adin’r.....ceeee coves 


TRESPASS. 


A ministerial offieer is protected in the execution of a 
process from a court of competent jurisdiction, wliere 
there is nothing on the face of the process or attached 


thereto, showing that it is illegal or void, or that it 
has been superseded. Johnson vs. Fow et dl...seeseeeee 


In an action against an officer for levying and selling 
under such a process, if the plaintiff rely on the fact 
that it has been superseded, he should not only so state 
in the declaration but should also charge notice of that 
fact on the officer. Ibid. 


Where, on a trial ina justice court of the issue made 
by counter-affidavits against lien executions in favor of 
laborers, judgments are rendered for plaintiff, and an 
appeal is entered or a certiorari sued out, the justice 
has no authority to grant an order that the executions 
proceed for the purpose of raising money to pay the 
cost. I bid. 


But as it does not appear from the record whether the 

sale in this case was had under an order to proceed 
with the original execution or under a special order 
directing a sale, and that the proceeds be applied to 
the payment of cost, the judgment sustaining the de- 
murrer is affirmed. Ibid. 
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3. On the trial of an action brought by the owner of 
rice lands against a canal company, for overflowing his 
lands, by water escaping from the canal on account of 
the “sides and banks thereof being and continuing in 
a bad and ruinous condition, for want of needful and 
necessary repairing and mending the same,” the court 
charged the jury: Ist. That the defendant is respon- 
sible for damages caused by the bottom of the canal 
getting foul or filling up so as to cause the water to 
rise higher in the canal and to flow through a swamp 
or reservoir of the defendant’s so that plaintiff’s drains 
could not, under the ordinary flow, vent it. 2d. That 
if the jury found that any damages has resulted to the 
plaintiff by reason of the omission or commission of 
any act on the part of the defendant to keep its canal 
in proper order, the plaintiff is entitled to recover: 

Held, that there is no evidence in the record as to the 
bottom of the canal being foul or filled up to authorize 
the first point in the charge, and the second is too 
broad and general for the pleadings. Savannah and 
Ogeechee Canal Co. vs. Bourquiniee.scccececcececserscsees 


6. Damages for a continuing trespass, such as those aris- 
ing from overflowing one’s land, can only be recovered 
to the time of commencing suit therefor. Subsequent 
damages for a continuance of the trespass give a new 
right of’ action. bid. 


7. The plaintiff in this case was not entitled to have in- 
cluded in the verdict, as part of his damages, the out- 
lay he made for the purpose of planting and cultiva- 
ting land which he knew was then overflowed. Ibid. 


8. In an action upon thé case against a railroad compa- 
ny, it was charged in the declaration that the defend- 
ant had stopped and dammed up a stream of water 
with an embankment, and caused a pond of water to 
accumulate and remain, and that thereby the plaintiff’s 
family had been made sick, and he had been put to 
great expense and loss of time, ete. On the trial it 
was proposed to amend the declaration, and charge 
that defendant had thrown up an embankment. in 
altering the locality of its road-bed, and had, in so 
doing, ‘turned upand exposed to the sun and air earth 
that had before been unexposed, and had thus produced 
nalaria and caused sickness in the plaintiff’s family, 
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ete. The judge refused to allow the amendment, and 
there was a verdict for the defendant, and a motion for 
a new trial on various grounds. The judge granted 
the new trial on the ground that he erred in refusing 
the amendment, but overruled the motion on the other 

grounds: 

Held, that the amendment was properly refused. It was 
a new cause of action, and under section 3480 cf the 
Code an amendment introducing a new cause of action 
is not allowable. Central R. R. and Banking Co. vs. 


SU diiich pdinitaddandindbudiniieubicgsitdadlantheed icdiweenkiten 


A licensee who, under a parol license to enjoy an ease- 
ment of a permanent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the land which is overfiowed ; 
nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 
Winham, King & Aldridge vs. MeGuire.....1+ 01010000 578 


10. The right to such an easement is not forfeited for 
non-user, unless it be for a period sufficient to raise 
the presumption of a release or abandonment. Ibid. 


TRUSTS. 


1. A deed was executed in 1861 by an administrator, for 
Jand purchased at his sale, reciting that J. B., as trus- 
tee for his wife, M. B., was the highest bidder. It 
then acknowledges the receipt of the purchase money 
from J. B., trustee for M. B., and conveyed the land 
to J. B., trustee for M. B., his successors in office and 
assigns: 

Held, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate es- 
tate in the wife was thereby created, although there 
were no special words in the deed to that effect. 
Brown vs. Kimbrough, adin’r, et Al...cccccccceececcecevees 


Such being the legal effect of the deed, a bill filed by 
the wife against vendees holding under her husband, 
with notice of the deed, for the purpose of canceling 
the conveyances executed to them, and charging that 
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the land was paid for by her husband out of her sepa- 
rate estate, is not demurrable. 


3. Where a marriage settlement was executed, by which 
a vested remainder interest in the wife was conveyed 
to trustees for the purpose of protecting it from the 
marital rights of her husband, and to secure the same 
for the benefit of herself and children, should she have 
any, reserving the right to dispose of the same by will 
or otherwise, during coverture, if she had no children, 
and in the event of her failure to make any disposi- 
tion thereof during life, then to go to her heirs-at-law: 

Held, that upon the death of the husband, without any 
children by that marriage, leaving the wife surviving, 


the trust was executed, and that the widow held the. 


property in the same manner as she did before her 
marriage. Rogers, trust., et al., vs. Cunningham, ex’r. 
4. Upon the second marriage of the widow, said remain- 
der interest, in the absence of a settlement, vested in 


her husband by virtue of his marital rights. Ibid. 


5. When the legal title to property is vested in a trus- 
tee for infants, who can sue for it, and who fails to do 
so within the time prescribed by law, so that his right 
of action is barred, the infant cestui que trusts, who 
have only an equitable interest in the property, will 
be also barred; but when the legal title is vested in 
the infants, or cast upon them by operation of law, 
then the statute does not run against them during 
their infaney. Wingfield, adm’r, et al., vs. Virgin et al. 


6. When a trustee invests trust funds in property in his 
his own name, the cestui que trust may elect to follow 
the corpus, and as against a judgment creditor of the 
trustee, the title of the cestui que trust has the prefer- 
ence, especially if the debt of the creditor be in ex- 
istence at the time of the purchase of the property by 
the trustee with the trust funds. Gray vs. Perry et al. 


VENDOR AND PURCHASER. 


1. It is a good plea in defense to a note given for land, 
that a bond was given by the plaintiff to make a good 
title to the land on the payment of the price, free from 
liens and imeumbranees, and that at the time of the 
making of the bond certain liens were known to exist; 
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that the true title to the land was in several persons, 
of whom plaintiff was one; that it was the intent of 
the parties that plaintiff should take up the liens and 
procure a title from the others before payment of the 
note; that the liens were still subsisting and the title 
from the other joint owners still not obtained, and that 
the defendant had offered and was still willing and 
ready to pay on compliance with the contract. Clark 


The claimant’s right to be protected as a bona fide 
purchaser against the lien of the plaintiff's judgment, 
on account of his four years’ possession of the proper- 
ty, cannot be defeated by a levy without the notice 
which the law requires to be given. Anderson & Co. 
6 is ncnn ti wsttnnsennenccnsscnsnsinaewssntecsttiosbanene 


A plea which sets up that the note sued on was given 
for a tract of land, for which the plaintiff executed his 
bond for titles, in the usual form, to the defendant; 
that the plaintiff had no title to the land and is insol- 
vent; and which offers to deliver up to be canceled 
the bond, and prays the rescission of the contract 


aforesaid, is not demurrable. Sizemore vs. Pinkston. 


The defendant can obtain the same relief in a court 
of law, as to the rescission of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and to place the parties in the same con- 
dition in which they were before the contract was made. 


Ibid. 


Where a bill was filed to enjoin the sale of certain 
land under an execution for the purchase money there- 
for, upon the ground that no deed conveying the same to 
the complainant had been filed and recorded in the 
clerk’s office prior to the levy, and the bill was sanc- 
tioned, with the privilege to the defendant to file such 
deed and proceed in the collection of his debt, and an 
amended bill was presented stating that the defendant 
had again levied and was proceeding to sell, setting up 
other grounds for injunction, it will be presumed that 
the deed has been filed and recorded under the privi- 
lege allowed in the first order. Allen vs. Thornton, 
UN Fg EM ogrcicccaccesce storessccscesocsse sonesecsscesosessosce GOO 
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6. The mere allegation that the title to the land has 
failed, in the absence of any charge of insolvency on 
the part of the defendant, is no ground to enjoin the 
sale under the execution for the purchase money. The 
complainant should have set up such defense to the 
suit on the notes, or look to the covenant in the bond 
for titles, Ibid. ’ 


. When the owner sells land, giving bond for titles and 
taking notes for the purchase money, which are not 
paid at maturity, he is not entitled to file a bill to can- 
ce! the contract and to recover the land, and in the 
meantime to have a receiver appointed to take charge 
of the premises, on the sole ground of the insolvency 
of the purchaser, it not appearing that the vendee be- 
came insolvent after making the contract of purchase. 
Sordan, ater, 00, Bodh, @ Che gisss:crssesossesseescessasoves 


VENUE. See Injunetion, 7. 


VERDICT. 


. Where the jury pass upon questions not put in issue 


by the pleadings, their verdict is illegal and will be set 
aside. Mhodes vs. Hart......... papinedaabasepsesien hams 


. Where a bill was filed praying an injunction against 
the enforcement of an execution, and it appeared that 
the plaintiff in the execution had filed a petition for 
partition of a patcel of land on which was a mill, the 
petition alleging that the petitioner and A had owned 
the land in common and had agreed to run the mill in 
partnership, but that A had sold his interest to B, and 
that C had set up certain claims against the partner- 
ship ; that commissioners had been appointed to inves- 
tigate the accounts and to sell the land; that the com- 
missioners had reported that they had investigated the 
accounts of the partnership between the petitioner and 
A, and found the petitioner entitled to $1,000, less 
$200, and that the firm owed C nothing. A, B and 
C all excepted to the report, and the issue was tried 
by a jury, who found in favor of petitioner $800 00. 
Petitioner’s counsel entered up a judgment against A, 
B and C for the amount, and execution was levied on 
the property of C, who filed the bill, insisting that the 
judgment should have been entered against A alone: 
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Held, that the judge did not err in granting the injunc- 
tion. Under the pleadings it is impossible to say 
what was the real intent of the verdict of the jury, 
and equity and good conscience requires that there 
should be a rehearing. Butt vs. Onedl,.....ccecceeverees 


See Criminal Law, 1, 7, 8, 18. 
WAIVER. See Contracts, 8. 


WAREHOUSEMEN. 


1. Where cotton was stored with the defendants as ware- 
housemen, and the houses containing the same were 
seized by the military authorities of the Confederate 
States, to be used as hospitals, and the cotton thrown 
into the streets, where it was seen by one of the de- 
fendants, and the facts show a strong probability that 
it was also seen by the plaintiff, and the court charged 
the jury that though the cotton had been thrown out 
of the defendant’s house by the vis major, yet if the 
defendants could, by the exercise of ordinary care, 
have recaptured and taken care of it, they were liable, 
and that the measure of damages was the value of the 
cotton at the time of the demand: 

Held, that under the facts this was error. The judge 
should have qualified this charge by adding, unless the 
plaintiff knew, or had good reason to believe that his 
cotton or a portion of it was thrown out by the mili- 
tary authorities, in which case, if he could have saved 
it by the exercise of ordinary care, the defendants 
would not be liable, and that the jury, in determining 
the question of ordinary care, were to take into consid- 
eration the situation of the defendants and their: ability 
or want of ability to exercise ordinary care in the mat- 
ter. Smith & Oneal vs. Froadl ....cccg sevececcccessocessoes 


2. If the defendants abandoned the care of the cotton - 
when it was thrown out of their buildings, and were 
guilty of want of ordinary care in not retaking it, the 
measure of damages is the value of the cotton at the 
time of the abandonment and not at the time of the 
demand, Ibid. 
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WATER. 


1. On the trial of an action brought by the owner of rice 
lands against a canal company, for overflowing his 
lands, by water escaping from the canal on account of 
the “sides and banks thereof being and continuing in 
bad and ruinous condition, for want of needful and 
necessary repairing and mending the same,” the court 
charged the jury: 1st. That the defendant is respon- 
sible for damages caused by the bottom of the canal 
getting foul or filling up,so as to cause the water to 
rise higher in the canal and to flow through a swamp 
or reservoir of the defendant’s, so that plaintift” s drains 
could not, under the ordinary flow, vent it. 2d. That 
if the jury found that any damages have resulted to the 
plaintiff by reason of the omission or commission of 
any act on the part of the defendant to keep its canal 
in proper order, the plaintiff is entitled to recover : 

Heid, that there is no evidence in the record as to the 
bottom of the canal being foul or filled up to authorize 
the first point in the charge, and the second is too 
broad and general for the pleadings. Savannah and 
Ogeechee Canal Co, v8, Bourquin.c..ccccsecsececerecsesees 


. The fact that a canal company has used for upwards of 
twenty years a break or opening in the bank of the 
eanal where it runs through a swamp or pond, for the 
purpose of supplying the canal with water from the 
swamp as a reserve, and that there has also been dur- 
ing that period, at certain times, an outflow of water 
from the canal through the break, does not constitute 
such a prescriptive right in the company as to entitle 
it to increase intentionally, or by negligence, such out- 
flow, so that it will cause the water to escape from the 
sw amp and submerge the land of an adjacent proprie- 


tor. Lbid. 


To entitle different possessions to be tacked so as to 
make out the time required to establish a title by pre- 
scription to land, it is necessary to show that they are 
suecessive possessions. But this rule does not apply 
to the case of a claim to an easement on the land of 
another, arising out of the facts recited in the ensuing 
head-note of this syllabus. Winham, King & Al- 
Dldligs ab. MNGi tiicsnrane: vitivcknniicanisciswvserniieapaaies Ae 
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4, A licensee who, under a parol license to enjoy an ease- 
ment of a permanent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the land which is overflowed ; 
nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 


Ibid. 


5. The right to-such an easement is not forfeited for non- 
user, unless it be for a period sufficient to raise the 
presuinption of a release or abandonment. Ibid. 


WILIS. 


1. A witness may give his opinion of the sanity of a tes- 
tator, if he state the facts on which that opinion is 
founded. Dennis et wa vs. Weektes..cccccsecsccsevcceeeees 


2. Under this rule, the opinion of the witness Peek, as to 
the condition of testator’s mind when he last saw him, 
was admissible, for he gives the facts on which he rests 
that opinion. The same may be said of the opinion 
expressed by caveatrix in her testimony. bid. 


3. But this does not entitle the witness to give an opinion 
“ that apap was in a condition to be easily influ- 
enced,” or “that he seemed to be under the influence 
of W. segether.” or to state, “he cannot say what 
the full influence of W. was, although he (the testator) 
seemed to be obedient to the com ands of W.” The 
witness should give the facts on which these state- 
ments were based. Ibid. 


4. The remark made by caveatrix in her testimony : “Thad | 
did not know that W. was the first, and probably by 
far the largest legatee in the will,” was not admissible 
to prove that W. was such a legatee, but it was com- 
petent for her to give it as a reason, and for what it 
was worth, as such, why she had changed her purpose, 
as indicated by former declarations of hers, not to con- 
test the will. bid. 


5. On the trial of an issue of devisavit vel non, the ad- 
mission of an executor before qualification is admissi- 
ble to impeach the will, when such admission is in 
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reference to the conduct or acts of the executor as to 
some matter relevant to the issue. J bid. 


6. Parol evidence of the declarations of a testator, ex- 
pressing dissatisfaction with his will, and made shortly 
after its execution, such as “I have done something I 
ought not have done ; I have made my will, and did 
not make it as I wanted to; I know I did wrong, but 
I could not help it. Lord "God Almighty, who ever. 
heard of such a will, but I can’t change it,” is admis- 
sible, not to prove the fact that frand was practiced 
upon him, or that undue influence was actually exer- 
cised, bat as tending to show the state of testator’s 
mind, and that he was in a condition to be easily in- 


fluenced. Ibid. 


An instrument which has all the formalities of a deed, 
except the following words in the concluding part of 
it: “This deed is not to go into effect until after the 
death of said B. Bright, (the grantor,) he beitig very 
ill,” under the 2395th section of the Code, is a testa- 
mentary paper. Bright et al. vs. Adams et al.. «1.1.04 


Samuel Strong died testate in 1828. By the fourth 


item of his will, executed in that year, he gave to his 
wife, Ann Strong, certain slaves and a tract of land, 
and divers other articles of personal property.— for- 
ever to do with as she pleases in fee simple.” By the 
fifth item he gave to his minor son, William, and to 
his heirs forever, certain slaves, and also the planta- 
tion whereon testator resided. ‘The seventh item is as 
follows: “I lend to my beloved wife, Ann Strong, as 
long as she remains a widow, or during her natural 
life, nine negroes, to-wit; Darby, Mariah, Rachel, 
Isaac, Nancy, Frank, Knob, Jacob and Burton. Also, 
the use of my land and plantation whereon I now live, 
together with all my stock of every kind; my house- 
hold and kitchen furniture, and ev erything on or be- 
longing to my house or plantation, and it is my desire 
and will that my beloved wife keep peaceable and quiet 
possession of my house and plantation as it now is, 
keeping all together ; and if my beloved wife should 
not marry, but remain single until my son, William 
Strong, comes of age, then I wish all the property I 
have lent to my wife, to be equally divided between 
my said wife and my said son William, and for my 
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said wife to hold her part until she either marries or 
dies, and at her marriage or death, which happens first, 
then the part I have left her I give to my son William 
and his heirs forever; and if my said son William 
should die without a lawful begotten heir of his body, 
then I give all the negroes I have given him, to-wit: 

Winny, Naney , Buck, Harry, Shibo and Gilbert , and 
one-half ‘of the tract of land whereon I now live to 
the agent of the Colonization Society wherever he may 
be, in trust for the Colonization Society, for them to 
send the said negroes with their increase, to Liberia, 
Africa, that they may be free, and the money arising 
from the sale of the land to bear their expenses and 
support them one year when there. My will is for my 
wife, Ann Strong, to hold the other half of my land, 
with the house and houses, stock of all kind, furniture 

and all things and artic les thereunto belonging during 
her life, and at her death for all the negroes that I lent 
her, I give in trust to the above named agent of the 
above named Colonization Society, for them to send 
such said negroes to Africa to be free, and the other 
half of this land to bear their expenses and support 
when there.” The negroes mentioned in this item as 
being loaned to Mrs. Strong, are not those given her 
absolutely in the fourth item. Ann Strong, the w idow, 
married in 1830, William then being a minor. W il- 
liam, after the marriage of his mother, went into pos- 
session of the land mentioned in the fifth and seventh 
items, and continued in possession until 1867, when he 
died, and, as alleged, “without a lawful heir of his 
body begotten :” 


Held, that at the marriage of Mrs. Ann Strong, William 


took an absolute estate in the land mentioned in the 
fifth and seventh items. Strong et al. vs. Middleton... 


. Where a testator stated in his will that he held certain 


notes on a legatee which he was to pay into his estate, 
and after the death of said testator, the legatee, who 
had become the executor of said will, produced a re- 
ceipt for a large sum of money signed ‘by the testator, 
stating that the amount therein mentioned was to be 
credited on the notes held by him, it was error for the 
court, on the trial of a bill for account. filed against 
said executor by the other legatees, to charge the jury 
that if they should find the notes extinguished by the 
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receipt, that the said executor should account for the 
same as an advancement. ‘The question was whether 
said notes were extinguished during the life of the tes- 
tator? If they were not, they could pass under the 
will; otherwise, they could not. The question of ad- 
vancement was not involved. Thrasher, ex’, vs. An- 
Bev aom b Ch.crccrriscesccsssesocacosvdieconscincs esovessasnsoone 


WITNESS. 


On the trial of an issue arising upon a contract en- 
tered into between A of the one part, and B, C, D, E 
and F of the other part, all the parties being present 
and engaged in fixing the terms, A is not an incompe- 
tent witness because one of the parties of the other 
part has since died. North Georgia Mining Company 


i ii i i i la a 


Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
contract is carried out according to the agreement, 
such authority, thus given, is nota 1 confidential commu- 
nication by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Terry 


. Whether the witness who was rejected by the court 


was-or was not competent, is an immaterial question 
in this case, as it does not appear from the record that 
his testimony could have been of any benefit to the 


party offering him. Lee vs. Clark, ea?r.sccccececeseveee * 


It is not error in the court, on the trial of a criminal 
vase, to require the witnesses of both the state and the 
prisoner to be sworn, and to leave the court-room be- 
fore commencing the examination of any of the wit- 
nesses. Meeks vs. The State.......cccoccooessceccceee sesees 


A party to a cause of action on trial is a competent 
witness to identify a book of accounts sought to be in- 
troduced in evidence by him as his book of original 
entries, even though the opposite party be dead. Strick 
Sand e6 G6, CU IR; OR, Wativnncsccasse siscecsdasntsarericns 


Whiere an action was brought by the widow and chil- 
dren of the assured on the following receipt : 
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“Received of James R. Scurry $375 00, same being in pay- 
ment of insurance in the Cotton States Lnsurance Company ; 
this receipt being binding on said Company until policy is 
received, _ J. 8S. RaAIngs, 

i “ Agent of C. 8. Life Ins. Co., of Macon, Ga. 


* Baker county, Georgia, September 6, 1871.” 


eR ee 


And Raines, the agent, signing said receipt, was offered by 


the defendant as a witness : 
Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 








